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REQUEST FOR DIRECT APPELLATE REVIEW 

Pursuant to Rule 11 of the Massachusetts Rules of Appellate 

Procedure, Defendant-Appellant Joshua Grullon ("Mr. Grullon") requests that this 

Court grant direct appellate review of the Essex Probate and Family Court's Order 

of Civil Contempt (Honorable Randy J. Kaplan), dated November 1, 2018 and 

docketed on November 8, 2018, finding Mr. Grullon in contempt of court and 

incarcerating him for ten days subject to payment of a purge amount of $500 

without first appointing counsel to represent him.  

STATEMENT OF PRIOR PROCEEDINGS IN THIS CASE 

Mr. Grullon and Plaintiff-Appellee Radelis Polanco ("Ms. Polanco") 

were divorced on November 17, 2017.  Per the divorce decree, Mr. Grullon was 

ordered to pay $123 per week in child support through the Massachusetts 

Department of Revenue ("DOR"). 

On July 11, 2018, DOR filed a Complaint for Contempt in the Probate 

and Family Court ("the Probate Court") alleging Mr. Grullon was behind in child 

support payments by $3,690.  DOR served its Complaint on Mr. Grullon on 

October 15, 2018.  With limited assistance of counsel from Veterans Legal 
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Services, Mr. Grullon filed an Answer and Counterclaim for Modification on 

October 19, 2018.1

On November 1, 2018, Mr. Grullon appeared before the Probate Court 

for the contempt hearing.  (See Ex. B (November 1, 2018 Hearing Transcript).)  

Counsel for DOR appeared before the Probate Court, as did Ms. Polanco.  (Id.)  

Due to resource constraints, Veterans Legal Services could only help Mr. Grullon 

prepare his answer on a limited assistance basis, so he was not represented by 

counsel at the contempt hearing. 

After a brief hearing, lasting only eight minutes, the Probate Court 

found Mr. Grullon guilty of civil contempt for non-payment of child support and 

ordered that he serve ten days in jail subject to paying a $500 purge amount.  (Ex. 

C (November 1, 2018 Order on Complaint for Civil Contempt (Kaplan, J.) 

(hereinafter, "the Contempt Order").)  The Probate Court did not appoint counsel 

for Mr. Grullon or make specific findings regarding Mr. Grullon's ability to pay the 

past-due child support or the purge amount.  (Id.)  The Probate Court further 

ordered that Mr. Grullon's weekly child support payments be increased to $153.75 

per week, leaving the principal support order unchanged but requiring an 

additional 25% of the original order to be applied to the arrearages, then fixed at 

1 The Probate Court also declined to act on Mr. Grullon's Counterclaim for 
Modification filed with his Answer to the Complaint for Contempt.  
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$5,636.  (Id. at 2.)  Mr. Grullon was unable to pay the $500 purge amount and was 

immediately taken into custody and incarcerated.  He served the full ten-day 

sentence at the Middleton House of Correction from November 1 through 

November 11, 2018.  Although the penalties imposed by the Probate Court began 

immediately and the Contempt Order was technically final, the Probate Court 

scheduled a further hearing on the contempt proceedings for January 17, 2019, and 

verbally ordered Mr. Grullon to "get a job."  (Ex. B at 8:21-22.) 

On November 29, 2018, Mr. Grullon timely filed a notice of appeal of 

the Contempt Order in the Probate Court.  On December 10, 2018, Mr. Grullon 

then filed a petition for interlocutory relief under M.G.L. c. 231 § 118 in the 

Appeals Court.  That petition was denied by the Appeals Court (Henry, J.) on 

December 13, 2018, upon a finding that interlocutory relief was inappropriate, as 

the Contempt Order was in fact a final judgment and thus immediately appealable.  

In accordance with that decision, Mr. Grullon filed a motion to stay further 

contempt proceedings in the Probate Court pending appeal of the Contempt Order 

and marked it for hearing at the second contempt hearing.   

The second contempt hearing before the Probate Court was delayed a 

week at DOR's request and took place on January 24, 2019.  (See Ex. D (January 

24, 2019 Hearing Transcript).)  The parties and DOR appeared, with DOR again 

acting as counsel for Ms. Polanco. At the hearing, DOR counsel testified that Mr. 
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Grullon was now in compliance with the Contempt Order,2 so the Probate Court 

declined to hear Mr. Grullon's motion to stay as moot.  The Probate Court did not 

make any further findings before issuing the January 24, 2019 Judgment.  (Ex. D at 

4:1-4; Ex. E (January 24, 2019 Judgement on Complaint for Civil Contempt).)  

That same day, Mr. Grullon filed a Complaint for Modification of the child support 

order because the Probate Court had refused to act on his prior Counterclaim for 

Modification.  (Ex. D at 5:5-10.)  

On February 21, 2019, the Probate Court modified his support to $32 

per week, retroactive to October 19, 2018, in accordance with the Child Support 

Guidelines.  (Ex. G, (February, 21, 2019 Judgment of Modification on Complaint 

for Modification).)  Notably, Ms. Polanco did not appear at the hearing on Mr. 

Grullon's Complaint for Modification, but DOR counsel advocated against the 

downward modification on her behalf.  (See Ex. F (February 21, 2019 Hearing 

Transcript).) 

Mr. Grullon filed a renewed notice of appeal on February 22, 2019:  

(i) affirming his appeal of the Contempt Order, (ii) further stating his intent to 

2 Mr. Grullon was able to bring himself into compliance by making payments 
totaling $1,880 between November 10, 2018 and January 24, 2019.  This exceeded 
the amount due of $1,845 (10 weeks at $153.45 per week).  Mr. Grullon was only 
able to bring himself into compliance after receipt of unanticipated additional 
educational assistance from the United States Department of Veterans Affairs 
resulting in a small refund from New England Tractor Trailer School which he 
used to make a lump sum payment.   
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concurrently appeal the January 24, 2019 Judgment and (iii) requesting that the 

Appeals Court hear the matter as a single appeal.  On April 19, 2019, the Probate 

Court issued notice of assembly of the record.  This appeal was docketed on May 

3, 2019.  Mr. Grullon now brings this timely petition for direct appellate review. 

STATEMENT OF FACTS RELEVANT TO THIS APPEAL 

At the November 1, 2018 hearing on the Complaint for Civil 

Contempt, Mr. Grullon was not represented by counsel.  Veterans Legal Services 

was unable to send an attorney to the Family and Probate Court in Salem on that 

day, and the Family and Probate Court did not appoint an attorney to advocate on 

behalf of Mr. Grullon. 

During the hearing, DOR counsel made inaccurate representations 

concerning the status of Mr. Grullon's case.  Specifically, DOR incorrectly stated 

or implied that: (i) Mr. Grullon had not filed for modification of the child support 

order, (Ex. B at 3:14); (ii) Ms. Polanco was not in receipt of public assistance 

benefits, (id. at 8:11-14); and (iii) Mr. Grullon had the ability to pay despite the 

evidence to the contrary on his financial statement and his testimony regarding his 

recent history of incarceration for a criminal matter, (id. at 9:2-7).  Despite his 

attempts, Mr. Grullon was not able to effectively challenge DOR's inaccurate 

representations, which the Probate Court appeared to accept at face value.  DOR 

counsel also explicitly requested that Mr. Grullon be incarcerated, subject to his 
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payment of the $500 purge amount, for failing to make the required child support 

payments.  (Id. at 6:6-10.)  Ms. Polanco said only one word during the entire 

hearing.  (Id. at 8:20.) 

The Probate Court failed to make explicit findings as to whether Mr. 

Grullon had the ability to pay the child support he owed.  The Probate Court 

acknowledged Mr. Grullon's testimony that he was incarcerated at various points in 

the prior year, was unemployed, and was enrolled in classes at New England 

Tractor Trailer School that were paid for by the United States Department of 

Veterans Affairs ("VA") through its vocational rehabilitation program.  (Id. at 3:34 

to 5:12; 7:2-18.).  However, the Probate Court did not ultimately make findings on 

whether or not Mr. Grullon was able to make the required payments now or at the 

time they became due, nor did the Probate Court find that he had the ability to pay 

the purge amount.  

The hearing concluded with the following exchange between the 

Probate Court and Mr. Grullon: 

THE COURT: . . . You need to get a job, sir, and I want to see when you 
come back here, I am going to order, I'm not going to incarcerate you 
today. . . . I need to see that you have a job and that you're doing something.  
I understand because of your criminal record, that's an issue, but you need to 
do something because [Ms. Polanco is] not getting any money. 

MR. GRULLON:  She's fine. 

THE COURT:  Well, sir, if that's your attitude, then maybe I'll be rethinking 
what I am going to do today, sir. 
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MR. GRULLON:  Your Honor, I just wanted to say that she is well taken 
care of.  I've been assured by the, by Jamie Melendez who is the Lawrence 
Veterans -- 3

. . . 

THE COURT:  Sir, you do understand you have a child and this is your 
obligation. 

MR. GRULLON:  I do. 

THE COURT:  It's nobody else's obligation.  So telling me she's fine and it's 
not a big deal, now I'm rethinking what I am going to do.  Because that's a 
really poor attitude to come in here.  I was giving you a break today. 

MR GRULLON: Yeah, I just stepped on my own – 

THE COURT: You did.  $500, ten days in jail. 

MR. GRULLON:  I just shot myself. 

THE COURT:  Yeah, you did, sir. 

(Id. at 8:21 to 10:6.)   

This exchange set forth in the transcript reflects how quickly the 

Probate Court shifted from securing compliance to imposing a punitive sanction 

more akin to criminal contempt proceedings.  

3 The parties' child is likely entitled to benefits pursuant to M.G.L. c. 115 
because of Mr. Grullon's military service.  Mr. Melendez, the Veterans Services 
Officer for the City of Lawrence, is responsible for administering those benefits to 
residents of the City of Lawrence.  
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STATEMENT OF ISSUES 
OF LAW RAISED BY THIS APPEAL 

This appeal raises four significant issues:  

1. Whether the United States and Massachusetts Constitutions 

guarantee an indigent defendant the right to counsel in civil contempt proceedings 

for nonpayment of child support where counsel from the Department of Revenue 

seeks incarceration.   

This issue was raised before the Probate Court in Mr. Grullon's 

December 21, 2018 motion to stay the Contempt Order and further contempt 

proceedings pending appeal, and in Mr. Grullon's petition for interlocutory appeal 

of the Order, and therefore was raised and properly preserved in the Probate Court. 

2. Whether the Probate Court erred and/or abused its discretion by 

finding Mr. Grullon in civil contempt and sentencing him to jail without finding 

that he had the ability to pay the past due child support both at the time it became 

due and the purge amount as required under Turner v. Rogers, 564 U.S. 431 

(2011), and Massachusetts law.  

This issue was raised before the Probate Court in Mr. Grullon's 

December 21, 2018 motion to stay the Contempt Order and further contempt 

proceedings pending appeal, and in Mr. Grullon's petition for interlocutory appeal 

of the Order, and therefore was raised and properly preserved in the Probate Court. 
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3. Whether the Department of Revenue failed to fulfill its 

obligation to affirmatively assist the Defendant with his request for modification 

pursuant to M.G.L. c. 119A.  

This issue was raised before the Probate Court at the November 1, 

2018 hearing, (Ex. B at 5:12 to 6:25; 7:19-21), and therefore was raised and 

properly preserved in the Probate Court. 

4. Whether the Probate Court erred by failing to act upon the 

Defendant's Counterclaim for Modification included with his Answer, filed 

October 19, 2018.  

This issue was raised before the Probate Court at the January 24, 2019 

hearing, (Ex. D at 4:18 to 9:11), and therefore was raised and properly preserved in 

the Probate Court. 

ARGUMENT 

I. The United States and Massachusetts Constitutions 
Guarantee An Indigent Defendant The Right To Counsel 
In Civil Contempt Hearings Opposing Government Counsel 

The Probate Court violated Mr. Grullon's due process rights under the 

United States and Massachusetts Constitutions by failing to provide him with 

counsel where government counsel represented the Plaintiff and sought Mr. 

Grullon's incarceration.  
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In Turner v. Rogers, the U.S. Supreme Court considered whether the 

federal Due Process Clause requires an automatic right to counsel in civil contempt 

proceedings against an indigent defendant where the government with "counsel or 

some other competent representative" is Plaintiff, and strongly suggested a right to 

counsel in such cases, emphasizing "the average defendant does not have the 

professional legal skill to protect himself when brought before a tribunal with the 

power to take his life or liberty wherein the [government] is represented by 

experienced and learned counsel."  Id.  

The outcome in Turner largely hinged on the need to guard against an 

asymmetry of representation, the dangers of which are illustrated in Mr. Grullon's 

case.  Id. at 447-48.  Mr. Grullon's liberty was at stake, and he was entitled to the 

constitutional protections of procedural due process.  See id. at 445.  However, Mr. 

Grullon, appearing pro se, was left "without the professional legal skill to protect 

himself . . . before a tribunal with the power to take his . . . liberty" while Ms. 

Polanco's interests were represented by the government's "experienced and learned 

counsel."  See id. at 449.  The damage caused by Mr. Grullon's pro se status is 

evident: the Probate Court effectively told him he inadvertently ruined his own 

case.  Moreover, the Probate Court failed to follow federal and state law regarding 

determining ability to pay, but Mr. Grullon, as an untrained lay advocate was 

wholly unaware of this, demonstrating the critical need for counsel.   
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Where government counsel brings a case against an unrepresented 

defendant, particularly one living in poverty, the state's legal and factual assertions 

are likely to go unchallenged.  The state's request for incarceration and a purge 

amount is also likely to go unchallenged.  Once incarcerated, an indigent defendant 

has no meaningful remedy for the court's failure to provide the necessary 

procedural safeguards, such as the required finding of the defendant's ability to 

pay.  Where the Plaintiff is represented, the erroneous deprivation of a defendant's 

liberty is likely.  This Court should thus find that an indigent defendant facing 

incarceration is entitled to counsel in a civil contempt hearing brought by 

government counsel.   

Over and above Turner, "[The] Massachusetts Constitution protects 

matters of personal liberty against government incursion as zealously, and often 

more so, than does the Federal Constitution, even where both Constitutions employ 

essentially the same language."  Goodridge v. Dept. of Public Health, 440 Mass. 

309, 328 (2003).  The due process clause of the Massachusetts Constitution 

frequently has been utilized to extend rights, and particularly the right to counsel, 

to areas where the U.S. Supreme Court has declined to do so.  E.g., compare 

Adoption of Meaghan, 461 Mass. 1006 (2012) (right to counsel in termination of 

parental rights) and Guardianship of V.V., 470 Mass. 590 (2015) (right to counsel 
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in guardianship proceedings), with Lassiter v. Dep't of Soc. Servs., 452 U.S. 18 

(1981) (declining right to counsel in termination of parental rights).   

This Court has "on occasion afforded the individual's interest in 

physical liberty more protection than required by the United States Supreme 

Court," Aime v. Commonwealth, 414 Mass. 667, 681 n.18 (1993), including on the 

question of right to counsel when physical liberty is at stake.  See, e.g., 

Commonwealth v. Patton, 458 Mass. 119, 125-26 (2010) ("We have taken a 

somewhat more expansive view than the Supreme Court and held that whenever 

imprisonment palpably may result from a violation of probation, 'simple justice' 

requires that, absent waiver, a probationer is entitled to assistance of counsel"); 

Commonwealth v. Gomes, 407 Mass. 206 (1990) (defendant entitled to counsel 

prior to incarceration for nonpayment of court-ordered fine). 

Civil contempt proceedings fit squarely within this Court's prior right 

to counsel jurisprudence, as imprisonment may result from such proceeding.  

Moreover, this Court would be in good company in recognizing a right to counsel 

for civil contempt proceedings post-Turner.4

4 See, e.g., Rutherford v. Rutherford, 296 Md. 347, 358, 464 A.2d 228 (1983) 
(right to counsel in civil contempt); State ex rel. Family Support Div. - Child 
Support Enforcement v. Lane, 313 S.W.3d 182, 186 (Mo. App. 2010) (noting that 
"the distinction between a 'criminal' and a 'civil' proceeding is irrelevant if the 
outcome of the civil proceeding is imprisonment"); Tetro v. Tetro, 544 P.2d 17, 19 
(Wash. 1975) (respondent in civil contempt is entitled to counsel); State v. Stone, 
268 P.3d 226 (Wash. App. 2012) (due process requires appointment of counsel in 
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II. The Probate Court Erred When It Failed 
To Determine Whether Mr. Grullon Had The 
Ability To Pay Before Finding Him In Civil Contempt  

In a civil contempt, due process requires that the court determine 

whether the defendant has the ability to comply with the underlying order.  Turner, 

546 U.S. at 446.  In Turner, the Supreme Court held that one of the essential 

procedural safeguards rendering an automatic right to counsel unnecessary in a 

civil contempt hearing is "an express finding by the court that the defendant has the 

ability to pay."  Id. at 448.   

Similarly, under Massachusetts law, a court may not find a defendant 

in civil contempt where it does not find that the defendant had the ability to pay at 

the time the contempt judgment is entered.  E.g., Dolansky v. Dolansky, 84 Mass. 

App. Ct. 1112 (2013) (Rule 1:28 decision).   

Here, the Probate Court did not find that Mr. Grullon had the ability to 

pay, either at the time the child support payments were due or the purge amount at 

the time of the hearing, and there is no evidence to support that conclusion.  The 

Probate Court did not even check the box on the form Order indicating the 

________________________

enforcement proceedings brought by prosecutor if incarceration is a possibility); 
Pennsylvania v. Diaz, 2018 PA Super. 175, 191 A.3d 850 (2018) (defendants 
facing incarceration for failure to pay fines have right to counsel where 
government was plaintiff). 
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Defendant has the ability to pay.  (Ex. C at 2.)  This was clear error, and further 

demonstrates the critical need for counsel.  

The Probate Court did not identify income or assets Mr. Grullon could 

have used to make payment, stating only: "[s]omehow you've been managing to 

live and be able to go to school."  (Ex. B at 9:2-3.)  Mr. Grullon testified that he 

was incarcerated at various times, unemployed but training to improve his 

prospects and expected to return to work after graduating from New England 

Tractor Trailer School.5  (Id. at 7:6-15.)  The record also reflects the Probate Court 

initially decided against incarceration because it understood Mr. Grullon did not 

have the ability to pay, noting that it "underst[ood] because of [Mr. Grullon's] 

criminal record [getting a job is] an issue."  (Id. at 9:5-6.)  The Probate Court 

considered requiring Mr. Grullon to start on the day of the hearing "making some 

regular payments" but not requiring the full amount in arrears, nor the full purge 

amount DOR counsel requested and noting it expected Mr. Grullon to have a job 

soon.  (Id. at 9:1-7.) 

The fundamental distinction between  criminal contempt (which 

triggers a right to counsel) and civil contempt is whether the purpose of the 

contempt is to coerce compliance or to punish bad behavior.  Here, the record 

5 If present, counsel also could have drawn the Court's attention to Mr. 
Grullon living with his parents and the VA covering his educational costs.  
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reflects how quickly the two issues can be conflated when a defendant is 

unrepresented.  Mr. Grullon was incarcerated for what the Probate Court perceived 

as a "really poor attitude."  (Id. at 10:1.)  Even in a criminal contempt, this would 

not justify a jail sentence – the comments interpreted as a "poor attitude" were an 

attempt to clarify facts, not an insult or affront to the Probate Court.  Due process 

and Massachusetts law require the court make findings of the defendant's ability to 

pay and that his non-payment was in fact willful.  The Probate Court clearly erred 

in failing to do so.  Further, its decision to incarcerate Mr. Grullon was entirely 

punitive and divorced from consideration of whether he was able to comply.   

The heightened protections contemplated by Turner are also 

consistent with the Commonwealth's recently expanded due process rights for 

defendants facing incarceration for failure to pay fees under the recent Criminal 

Justice Reform Legislation of 2018.  The legislature has determined that "a court 

shall not commit a person to a correctional facility solely for non-payment of 

money owed" if such person established, by a preponderance of the evidence, an 

inability to pay.  M.G.L. c. 127 § 145(b) as modified by The Acts of 2018, Ch. 69.  

The legislature further stated that "[a] court shall not commit a person to a 

correctional facility for non-payment of money owed if such a person is not 

represented by counsel for the commitment proceeding, unless such person has 

waived counsel."  Id.  The legislature has demonstrated a clear intent to reduce 



20 

incarcerations due to poverty.  As a similarly situated individual, facing 

incarceration, Mr. Grullon deserved equal protection and representation. 

III. DOR Failed To Fulfill Its Obligation Pursuant To M.G.L. c. 119A To 
Affirmatively Assist The Defendant With His Request for Modification 

Pursuant to M.G.L. c. 119A § 2, the Department of Revenue "shall 

provide IVD services to children and families, whether or not they are recipients of 

public assistance, to establish, modify, and enforce child support obligations.  Said 

services shall include. . . the establishment, modification, and enforcement of child 

support orders." (emphasis added).  The law is clear that DOR has an obligation to 

assist families, not just custodial parents. 

When the Probate Court asked if Mr. Grullon had filed a modification, 

he testified that he had "no means of doing so. . . I have no idea where to serve 

her."  (Ex. B at 5:14-16.)  Mr. Grullon stated that he previously tried to file a 

modification in Springfield, where he lives, (see id. at 6:1-5) and the Probate Court 

instructed Mr. Grullon to "talk to DOR again," (id. at 6:18).  Mr. Grullon stated he 

tried to reach out to DOR numerous times including leaving a voicemail with no 

response.  (Id. at 7:19-21.)  His testimony established that he requested assistance 

from DOR on numerous occasions unsuccessfully.   

DOR's website states "[w]e provide services to parents who pay child 

support and parents and caretakers who receive child support."  Commonwealth of 

Massachusetts, Department of Revenue, Child Support Enforcement Division 
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(CSE) (May 23, 2019), https://www.mass.gov/orgs/child-support-enforcement-

division.  However, DOR did not assist Mr. Grullon.  Rather, it treated him as an 

adversarial party and advocated solely for Ms. Polanco, despite the agency stating 

it did not have a subrogation interest.  DOR plainly failed to provide Mr. Grullon 

with the services required under M.G.L. c. 119A, thus depriving him of due 

process and equal protection under the law.

IV. The Probate Court Erred By Failing To Act Upon The 
Defendant's Counterclaim For Modification Included With His Answer 

The Probate Court also erred in refusing to act upon Mr. Grullon's 

counterclaim for modification and requiring that he instead file a new complaint 

for modification.  At the January 24 hearing, when counsel inquired whether the 

counterclaim was prohibited by rule, the Probate Court noted only that it was 

something it did not allow.  (Ex. D at 6:8-10).  Counsel is not aware of any legal 

basis for refusing to allow counterclaims on complaints for contempt.  On the 

contrary, other Massachusetts courts have permitted this practice without 

comment.  See, e.g., Cesso v. Cesso, 83 Mass. App. Ct. 1125 (2013) (Rule 1:28 

decision) (affirming in part a judgment on counterclaim for modification filed in 

response to complaint for contempt).  Procedural matters such as the proper form 

for pursuing modification of a child support order should not differ based on the 

preferences of the courtroom where the action is heard.  
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STATEMENT OF REASONS WHY  
DIRECT APPELLATE REVIEW IS APPROPRIATE 

Under Massachusetts Rule of Appellate Procedure 11, direct appellate 

review is appropriate to address:  "(1) questions of first impression or novel 

questions of law; (2) questions of law which should be submitted for final 

determination to the Supreme Judicial Court; (3) questions of law concerning the 

Constitution of the Commonwealth or questions concerning the Constitution of the 

United States which have been raised in a court of the Commonwealth; or (4) 

questions of such public interest that justice requires a final determination by the 

full Supreme Judicial Court."  Massachusetts Rule of Appellate Procedure 11(a).   

Direct appellate review is appropriate here and should be granted for 

three reasons:  (1) this appeal concerns questions of first impression; (2) this appeal 

concerns a question of law concerning the Constitution of the Commonwealth and 

of the United States; and (3) this appeal concerns a question of "such public 

interest that justice requires a final determination by the full Supreme Judicial 

Court."   

I. This Appeal Concerns Questions Of First Impression 

 There appears to be no other Massachusetts appellate authority 

directly addressing the right to counsel and other procedural safeguards in civil 

contempt hearings seeking incarceration as mandated in Turner.  There do not 

appear to be any other Massachusetts appellate authority addressing whether 
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indigent defendants in civil contempt hearings seeking incarceration are entitled to 

counsel under the United States or Massachusetts Constitutions.  Finally, Turner 

left open, and no Massachusetts court has addressed, the question of whether an 

indigent defendant has a guaranteed right to counsel where the State, represented 

by counsel, brings an action for civil contempt and seeks incarceration.  See 

Turner, 564 U.S. at 449.  See also Petition of Crystal, 330 Mass. 583, 589 (1953) 

and Garabedian v. Commonwealth, 336 Mass. 119, 124 (1957) stating that due 

process confers a right to counsel, relying on decisions pre-Turner.  Direct 

appellate review is necessary here for the Supreme Judicial Court to provide 

guidance to lower courts, including and especially the Family and Probate Court, 

on when counsel or other procedural safeguards are required in civil contempt 

hearings brought by state counsel and seeking incarceration of an indigent 

defendant.    

II. This Appeal Concerns Questions Of Constitutional Law  

Under Turner, a court contravenes a defendant's Fourteenth 

Amendment right to due process where it fails to find that the defendant had the 

ability to comply with an order before finding him in contempt and sentencing him 

to incarceration.  Turner, 564 U.S. at 445 (stating the "ability to comply marks a 

dividing line between civil and criminal contempt . . . an incorrect decision 

(wrongfully classifying the contempt proceeding as civil) can increase the risk of 
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wrongful incarceration by depriving the defendant of the procedural protections 

(including counsel) that the Constitution would demand in a criminal proceeding").  

If an indigent defendant lacks the ability to comply, but, as here, he is improperly 

deprived of his liberty, there are virtually no remedies to make him whole once the 

sentence is imposed.  This is particularly true here, where a sentence of 10 days 

was imposed immediately. 

III. This Appeal Concerns  
Questions Of Significant Public Interest 

Withholding counsel or other procedural safeguards, such as 

determining the ability to comply, from indigent defendants in civil contempt 

hearings is not only harmful to the rights of each individual defendant, but it also 

undermines the purpose of civil contempt, especially in the context of child support 

payments.  A defendant who is in fact unable to comply with a child support order 

will only fall further behind if incarcerated.6

Forcing indigent defendants to defend themselves in a civil contempt 

hearing against the State creates an untenable "asymmetry of representation" that 

the Supreme Judicial Court shall address.  See Turner, 564 U.S. at 449 (noting that 

in "civil contempt proceedings where the underlying child support payment is 

6 Here, as a result of his incarceration, Mr. Grullon was unable to finish his 
vocational program on schedule, thereby delaying his graduation by a few months 
and thus his ability to obtain his commercial driver's license and suitable 
employment. 
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owed to the State . . . the government is likely to have counsel or some other 

competent representative.  . . . The average defendant does not have the 

professional legal skill to protect himself when brought before a tribunal with 

power to take his life or liberty, wherein the prosecution is presented by 

experienced and learned counsel"). 

CONCLUSION 

For the foregoing reasons, this appeal is appropriate for direct review 

by the Supreme Judicial Court. 
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November 1, 2018 Hearing Transcript (Kaplan, J.) 

DOR O/B/O Radelis Polanco v. Joshua Grullon  
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EXHIBIT C 

November 1, 2018 Order on Complaint for Civil Contempt (Kaplan, J.) 
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January 24, 2019 Transcript of Hearing (Kaplan, J.) 

DOR O/B/O Radelis Polanco v. Joshua Grullon  
Essex Probate and Family Court No. 16D2957DR
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 1                   P R O C E E D I N G S

 2                THE COURT:  The Polanco and Grullon

 3        matter.

 4                Name for the record -- who needs the

 5        interpreter?  Just mother?  Yes?

 6                You don't need the interpreter, sir?

 7                MR. GRULLON:  No, Your Honor.

 8                THE COURT:  Okay.  Name for the record,

 9        sir.

10                MR. GRULLON:  Joshua Grullon.

11                THE COURT:  Thank you.

12                MS. ELLIOTT:  Eve Elliott, from Veterans

13        Legal Services, on a limited assistance basis

14        for Mr. Grullon.

15                THE COURT:  Thank you.

16                MS. POLANCO:  Radelis Polanco.

17                THE COURT:  Thank you.

18                MR. SCACCHI:  Derek Scacchi for the

19        Department of Revenue.

20                THE COURT:  So I know there's a motion to

21        stay but in terms of since the last judgment,

22        has there been compliance?

23                MR. SCACCHI:  There has, Your Honor.

24                THE COURT:  And the arrears right now are
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 1        5,109?

 2                MR. SCACCHI:  Correct, Your Honor.  In

 3        fact, father has actually overpaid by $35 from

 4        that order to now.

 5                THE COURT:  And what's -- remind me again

 6        what the weekly order is, 123?

 7                MR. SCACCHI:  123, plus an additional 30,

 8        $30.75 to arrears.

 9                THE COURT:  Okay.  And so he was looking

10        to go to judgment?

11                MR. SCACCHI:  Well, we were until we --

12                THE COURT:  Well, what am I going to

13        stay, counsel, if he's been making the payments?

14                MS. ELLIOTT:  I would ask to stay the

15        pending contempt on this and our due date on

16        this.  I mean if he's complying --

17                THE COURT:  But I wasn't going to do her

18        a due date.  So if he's paid and he's

19        compliant --

20                MS. ELLIOTT:  My understanding it was put

21        on today for a review of the contempt.

22                THE COURT:  Right.

23                MS. ELLIOTT:  And so we were asking to

24        stay any further contempt proceedings.

65



Jones & Fuller Reporting
617-451-8900   603-669-7922

Hearing

4

 1                THE COURT:  So we were going to go to

 2        judgment because counsel says he's complying, so

 3        I'm not going to make any further findings of

 4        contempt.  I was just going to go to judgment.

 5        So what am I staying?

 6                MS. ELLIOTT:  I would have had the motion

 7        to stay heard first but.

 8                THE COURT:  Well, I want to know what he

 9        wants to do today.  If he was asking for me to

10        make additional orders or to do anything else on

11        this case, I would hear you on the motion to

12        stay but if he's asking to go to judgment and

13        not make any additional orders and he says that

14        your client has been compliant, what am I

15        staying?  I mean you certainly have a right to

16        appeal the order, whether it's stayed or not.

17        It's -- there is still an underlying support

18        order.  I'm not going to stay that obligation,

19        and he hasn't filed a modification.

20                MS. ELLIOTT:  He did file a counterclaim

21        for modification.  So is the court's position

22        not to honor the counterclaim on the

23        modification?

24                THE COURT:  No.  The court's position is
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 1        I have to hear it.  So when was the counterclaim

 2        for modification filed?

 3                MS. ELLIOTT:  It was filed with the

 4        answer to the complaint for contempt.

 5                THE COURT:  Oh, you cannot file a

 6        counterclaim on a contempt.

 7                MS. ELLIOTT:  It's a mandatory --

 8                THE COURT:  So you can file a

 9        modification.  You can't file -- there is no

10        such thing as a counterclaim on a contempt.  So

11        you can file a modification and if, you know,

12        certainly if he filed this and he didn't

13        understand legally what he was to do, I can

14        certainly consider the date.  And I'm looking at

15        his, you know, there is -- so certainly you can

16        talk to me when you file what's appropriate

17        about giving you a retroactive order back to the

18        date that this was filed, because again, that

19        issue wasn't raised.  So once he's filed it, I

20        don't do anything until --

21                First of all, he still has $5100.  So

22        even if there's a modification, there is still

23        going to be some arrears.  The arrears payment

24        right now is only $30 a week.  So if you want to
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 1        today while you're here file a modification and

 2        have mother accept service, and you can

 3        certainly ask that it is -- I didn't see this so

 4        it wasn't brought to my attention and certainly

 5        we wouldn't have scheduled it for a pretrial

 6        because you can't file a counterclaim on a

 7        contempt.

 8                MS. ELLIOTT:  And what's the basis for

 9        that, that you can't file the counterclaim on

10        the contempt?  Is there a rule that says that?

11                THE COURT:  Because, A, I don't even

12        allow people to file counterclaims on other

13        contempts.  So, but this is a modification.

14        This isn't even a contempt.  So if this -- if

15        mother had filed a modification, he could file a

16        counterclaim.  But again, based on the fact that

17        he did it, your relief can request that it be

18        retroactive back to whatever date that it was

19        filed.  I'm assuming he didn't make service on

20        this because he just filed it as a counterclaim.

21        Technically he's required to make service on any

22        new pleading, so even if this was accepted as a

23        counterclaim, do you want to show me the service

24        that he made on this?
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 1                MS. ELLIOTT:  It was done by first class

 2        mail.  I mean --

 3                THE COURT:  That's not appropriate.

 4                MS. ELLIOTT:  The same way the co-motion

 5        would be served.

 6                THE COURT:  This is not a co-motion, and

 7        that's not how contempts are filed.

 8                MS. ELLIOTT:  I understand.

 9                THE COURT:  So again, I think you need to

10        file a modification which you can file today,

11        and I will certainly give you a pretrial date

12        but, you know, in terms of, you've got to still

13        appeal the judgment on -- why would you want me

14        to continue this over?  He's telling me that

15        there is no --

16                MS. ELLIOTT:  That's fine.  If the

17        position of the court is that the contempt will

18        go to judgment today, then --

19                THE COURT:  Right, so you need to --

20                MS. ELLIOTT:  There is no further

21        contempt proceedings.

22                THE COURT:  You need to file and serve an

23        appropriate modification.  So again, if he filed

24        this counterclaim and he had actually served it,
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 1        I would have considered converting -- so he

 2        can't still do it as a counterclaim but he

 3        didn't even make service on this.  This is a new

 4        action.  It's not a co-motion.  You didn't plead

 5        it as a co-motion.  A co-motion can only be

 6        filed on the form provided.  So he either can

 7        file a co-motion now or he can file a

 8        modification.

 9                But again, you know, on the judgment of

10        contempt, there is nothing, he can appeal it but

11        there is nothing -- I don't know why you would

12        want me to stay it because why would you come

13        back on this?  They're willing to go to

14        judgment.

15                MS. ELLIOTT:  That's fine.  Then we'll go

16        to judgment without any further contempt

17        proceeding.

18                THE COURT:  So if you file the

19        modification, you can talk to mother and see if

20        she'll accept service while you're here today.

21        And then I think it's a Lawrence, a Lawrence

22        case, correct?

23                MR. SCACCHI:  Correct.

24                THE COURT:  So we'll again give you a
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 1        pretrial on that.

 2                MS. ELLIOTT:  And I would just ask for

 3        findings regarding the court's position on the

 4        modification counterclaim on the contempt.

 5                THE COURT:  I'm not making any findings.

 6        I'm just not giving you a date because it's not

 7        properly -- again, even if your argument is that

 8        it's properly done, there is no service and it

 9        is not pled as a co-motion.  A co-motion can

10        never be a counterclaim.  A co-motion has to be

11        a separate complaint.  So, okay, thank you.

12                MR. SCACCHI:  Thank you, Your Honor.

13                (End.)

14

15

16

17

18

19

20

21

22

23

24
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 1                   C E R T I F I C A T E

 2

 3   COMMONWEALTH OF MASSACHUSETTS

 4

 5                I, Roberta Katz, do hereby certify that

 6        the foregoing transcript represents a complete,

 7        true and accurate transcription of the

 8        electronic recording furnished to me in the

 9        above-entitled matter, to the best of my

10        knowledge, skill and ability.

11

12

13                       ROBERTA KATZ  Commission expires:

14                       March 6, 2020

15   January 28, 2019

16

17

18

19

20

21

22

23

24
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 1                    P R O C E E D I N G S

 2                THE COURT:  Your name for the record.

 3                MS. ELLIOTT:  Good morning, Your Honor,

 4        Eve Elliott from Veterans Legal Services on

 5        behalf of Mr. Grullon.

 6                THE COURT:  Your name, sir.

 7                MR. GRULLON:  Joshua Grullon.

 8                MR. SCACCHI:  Derek Scacchi for the

 9        Department of Revenue.

10                THE COURT:  This is father's complaint

11        for modification.  The current order is 123 back

12        from 2017?

13                MS. ELLIOTT:  Yes, Your Honor.  We were

14        last before you in January on a review date on a

15        complaint for contempt.  Father had filed an

16        answer and counterclaim in October to that

17        complaint for contempt brought by mother and the

18        Department.

19                THE COURT:  On October 19th?

20                MS. ELLIOTT:  Yes.  And there is some

21        question as to the procedural issue of whether

22        that was properly brought and we'll settle that

23        matter on appeal.  But at this time he's filed

24        this modification per your instructions from the
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 1        bench last time we were before you and we are

 2        asking, I believe the guidelines are 32 per week

 3        and we would ask to go retro on that to October

 4        when that counterclaim was served.

 5                THE COURT:  And mother is not here,

 6        counsel?

 7                MR. SCACCHI:  She is not, Your Honor.

 8                THE COURT:  And has anybody spoken to

 9        her?

10                MR. SCACCHI:  No, Your Honor.  The mother

11        was here at the prior hearing.  She's open on

12        assistance for another child, not in this case.

13        We did send her address (inaudible).  We sent

14        her the -- we served her at the address that was

15        provided to us.

16                I will also add, Your Honor, the

17        guidelines that were run, we've actually two

18        sets of guidelines, Your Honor.  There is the

19        one that my sister alluded to.  I will also note

20        that father's income appears to have gone down

21        significantly and it looks like based on tips

22        from the prior financial statement that was just

23        filed on January 24th, there appears to be a

24        significant difference in his earnings which
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 1        was, my sister attributed to working less hours.

 2        He's a pizza delivery driver for Domino's Pizza.

 3                THE COURT:  So the difference is --

 4                MR. SCACCHI:  In January it was 321 and

 5        it's now 144, which has a significant impact on

 6        the bottom line number.

 7                THE COURT:  Oh, I see.

 8                So counsel, why, why did his numbers go

 9        down?

10                MS. ELLIOTT:  Your Honor, he's been

11        working less hours.  I believe based on the

12        January financial statement was based off of two

13        pay stubs during which he worked approximately

14        90 hours over that period, whereas this

15        financial is based off of three pay stubs in

16        which he's worked approximately 40 hours.

17                THE COURT:  But that's sort of, I don't

18        just base it on like the past couple of weeks.

19        Did he work at this job last year?

20                MS. ELLIOTT:  No, this was a job that he

21        got in December of 2018.

22                THE COURT:  And so how many hours is this

23        current pay stub based on, financial statement

24        based on?
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 1                MS. ELLIOTT:  So 40 hours total

 2        approximately, I believe 41 off of three pay

 3        stubs.

 4                THE COURT:  So you're saying he's working

 5        40 hours a week?

 6                MS. ELLIOTT:  He has worked about 40

 7        hours off of the three different pay stubs, so a

 8        total of 40 hours.

 9                THE COURT:  So my question, so where are

10        you coming up with this figure, the 144?

11                MS. ELLIOTT:  I took the average.  I took

12        the three pay stubs and took the average of what

13        he had earned over that period.

14                THE COURT:  Right.

15                MS. ELLIOTT:  As well as the average of

16        the tips.

17                THE COURT:  But how, how much does he get

18        paid an hour?

19                How much are you paid an hour, sir?

20                MS. ELLIOTT:  12.

21                MR. GRULLON:  12.

22                THE COURT:  And how many hours on

23        average, how long have you worked at this job?

24                MR. GRULLON:  Since December.
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 1                THE COURT:  Since December.  So what

 2        would you say an average week is?

 3                MR. GRULLON:  Four days, eight-hour

 4        shifts.

 5                THE COURT:  Excuse me?

 6                MR. GRULLON:  Four days a week, eight-

 7        hour shifts.

 8                MS. ELLIOTT:  24 hours a week.

 9                MR. GRULLON:  Roughly, unless they ask me

10        to stay.

11                THE COURT:  So that's 288 and that

12        doesn't include tips.

13                And you used a figure of 321.  Is mother,

14        is mother a customer?

15                MR. SCACCHI:  She is, Your Honor.  This

16        is a full service case.  As I said, she's a

17        customer in her other case as public assistance.

18        This is full service.

19                THE COURT:  But is she getting public

20        assistance on this case?

21                MR. SCACCHI:  No.

22                THE COURT:  Okay, so mother is not here.

23        Okay.  And I will do a retroactive back to the

24        date of the order.
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 1                MS. ELLIOTT:  Thank you.

 2                THE COURT:  Okay.

 3                MS. ELLIOTT:  And I'm sorry, is that the

 4        32 or the --

 5                THE COURT:  32.

 6                MS. ELLIOTT:  Thank you.

 7                MR. SCACCHI:  And the retroactive will be

 8        October --

 9                THE COURT:  October 19th.

10                MS. ELLIOTT:  And that's to judgment,

11        Your Honor, or --

12                THE COURT:  That's to judgment.

13                MS. ELLIOTT:  Thank you.

14                (End.)

15

16

17

18

19

20

21

22

23
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83



Jones & Fuller Reporting
617-451-8900   603-669-7922

Hearing

8

 1                   C E R T I F I C A T E

 2

 3

 4   COMMONWEALTH OF MASSACHUSETTS

 5

 6

 7

 8                I, Roberta Katz, do hereby certify that

 9        the foregoing transcript represents a complete,

10        true and accurate transcription of the

11        electronic recording furnished to me in the

12        above-entitled matter, to the best of my

13        knowledge, skill and ability.

14

15

16

17

18                       ROBERTA KATZ  Commission expires:

19                       March 6, 2020

20   April 2, 2019

21

22

23

24
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EXHIBIT G 

 February, 21, 2019 Judgment of Modification 
on Complaint for Modification (Kaplan, J.) 

DOR O/B/O Radelis Polanco v. Joshua Grullon  
Essex Probate and Family Court No. 16D2957DR
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EXHIBIT H 

Cesso v. Cesso, 83 Mass. App. Ct. 1125 (2013) (Rule 1:28 decision) 
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EXHIBIT I 

 Dolansky v. Dolansky, 84 Mass. App. Ct. 1112 (2013) (Rule 1:28 decision) 
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Footnotes

1 The trial judge had bifurcated the proceedings prior to trial in September, 2008, because she viewed the wife's complaint

as also pertaining to issues of property division and alimony. A judgment of divorce nisi was awarded in the first proceeding

on September 2, 2009, in which the parties were divorced, the wife was awarded physical custody of the children, and

the husband was ordered to pay child support in the amount of $403 per week. The issues of “marital debt and division

of the marital estate” were specifically reserved.

2 The $6,950 included $4,500 in unpaid alimony and $2,450 in unpaid attorney's fees.

3 It should be noted that the $150 per week award was substantially less than the $400 per week that the wife had requested.

4 The husband's request for attorney's fees on appeal is denied.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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