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SURFOLK, ss. SUPERIOR COURTY
CIVIL ACTION
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LOUISE A, DERDSA
¥
MASSACHUSETTS CIVIL SERVICE COMMISSION

MEMORANDUM OF DECISION AND ORDER ON PLAINTIFE'S MOTION FOR,
JUDGMENT ONTHE PLEALINGS

PFlamiifl Louise A, DeResa (“DeRosa”) tiled a2 complaint with the Superior Court
pursuant to G L.c. 30A, § 14, seeking Judicial review of the decision of the Massachusetis Civil
Service Commission (the “Commission™). The matter is before the Cowrt on DeRosa’s mation
for judement on the pieadings. For the reasons set forth below, the motion is DENIED and the
Commission s decigon s AFTTRM LD

HACKGROUND

DeRosa was hired by the Department of Revenue ("DOR™) as a Chuld Support
Enforcement Worker i the Child Support Enforcement Division en Aprib 4, 1986, On Dctobe
1), 1987, DeRosa was promoted Lo the position of Child Support Coordinator. The Child
Support Coovdipator position had a job grade of 21
The Alliance between the American Federaton of $tate ¢ cunty and Municipal
Finployees and the Service Employees International Union, Local 309 ("Local 3087 15 the
exclusive bargaining representative of Commonwealth employees i job utles within Bargaiming
Uinit 8. Child Support Coordinators are part of Bargaining Unit 8. The Coemmonweanlth and Local
509 bargain over the terms and conditions of employiment every three years and gach time enter
mio a Collective Bargaming Agreement (“CBA™). A CBA between the Commonwealith and
Netie Sw
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Lacal 309 was in effect fom July 11900 o Jupe 30, 1993

On February 200 1993, Deltosa requested that the DOR reaBocate (or reclussify) ber
position of Cluld Suppon Coordinator w that of Special Investigator DOR {or Special
tnvestigator DOR L The Special Investipator DOR T position had a job grade of 22 and the
Specal nvestigator DOR N position had a job wrade of 24, On April 271989 the DOR denmed
her request. On April 271998 DeRosa appealed the denial 1o the Massachusetts Human
Resoaurce Division CTIRD™L On December 15, 1499 the HRD also denied her request.

On Decarnber 28, 1999, Delosa appealed o the Commission, zirg,u.éng that her position of
Child Support Coordinator should be reclassified to the same class and job grade as either the
Special Investigator DOR 1 position or the Special Investigator DOR 1 position. She contended
that her position showld be reclassified (o a higher classification and job grade based on the fact
that her duties exceeded those of a Special Tnvestigator DOR Y and were comparable to those of a
Special nvestigaior DOR L

A fearing was held on June &, 2000. On July 13, 2000, the Commission denied DeRosa’s
appeal and upheld the decisions o the DOR and the HRD. The Comn Jisston addressed the
question of whether DeRosa’s request that her position of Child Support Coordinator be
reclassified to Special Investigator DOR 1 was properly denied. [n reaching its decision, the
Commission determined Hhat DeRosa did not perform the duties and functions of a Special
investigator DOR T al least fifty-one percent of the time on a regular basis, and therefore, her
position should not be reclassified.

DeRosa vetired from the DOR on March 106, 2002, Therealter, DeRosa appealed the

Commission’s decision to the Superior Court. On October 29. 2003 the court vacated the

© While the Commonweslih and Local 309 pepotiate a new CHA overy theee years, the relevint ariictes in the OB As
Feom 1990 to the present are similar,
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Commission s decuion (Ganes Ly Dhe court foumd that the Comimission addressed the wiong
question i denying DeRasa’sappeal. The comt stated that the proper question was whether
Deliosa’s pasition should be reallocated o a lugber job grade, The court reasared that under
Vool 300 9 A5 the correat standard Tor evalusung the reablocanon reguest was the " faer and
eiial pay Tor simitar work” standard. The court stated ~Under the statutes reprinted above,
[DeRosal s entitled to a determination by the Commmission regarding the question she did ask-
Diacs her work as o Child Support Coordinaior constitute “similar work” to the work performed
by a {hpecial nve or DORCE sueh than, under “the principle of fair aud equal pay for similar

work,” she is entitled o the same job grade™ The court remanded the matter 1o the Commission
o answer the correct question and apply the proper standard.

On remand, the Commission held another hearing on May 20, 2005 For the (st time,

the DOR argued that the werms of the CBA superseded Go Loeo 30, §8 45-30 and precluded

Drelosa from bringing her appeal. On November 5, 2000, the Commission denjed DeRosa’s
appenal fnding: (D Articles 17 and 174 of the CBA, which govern 1ssues ot wages and job
classilications, superseded the provisions of Go Lo 300 §§ 43-50 pursnant to G L. o 1500, §

7(dytky: and (2) DeRasa was not a confidential employee exempt from the CBA
DeRosa again appealed the Commission’s decision w the Superior Coeurt. DeRosa argues
it the Canmission s dectslon must bo reversed on the grounds tial iowas based on an error off
s i viodation of G L. ¢ 30A oy followiag reasons: (13 the DOR warved iis right to argue that
the CBA supersedes G Lo 300 §§ 45-507 (2} the Commission violated the Superior Court

romand order; (3) the CBA does not conftict with €. Lo, 30, §§ 45-50; and {4) DeRosais a

On Suly 1200 the title of Child Support Caordinator was changed to Child Support Enforcement Specialist, 1t

crmained iy job prade 210 Also, the Special Tavs
g ,miﬂ grude of 22 and Child Support frvestigador
apread B these changes

slor titles were comverted ta Child Support Tnvestigator A3 with
with v job grade of 24 The Commomvesith and Logal 309
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confidential emploves cxompt under the CEA
DISCUBSION
Parsuant to G, Lo 30A0 § IHT) this Court may alfirm, reverse. remand, or madity an
agency decision if “the substantial vichis of anv party may have been prejudiced” because the
sgency decision 15 hased on an error of law, on an unlawful procadure, 15 arbitrary and
capricious, s unwarranted by Tacts found by the agency, ovis unsupporied by substantial

3 7

evidence. See (Lo 30A, 8 14(7) The burden of showing that the agenoy’s decision 13 mvahid

¢ v, Board of Appeal on Motor Vehicle Taab,

{s on the party challenging the decision. Mern {

Policies & Bonds, 27 Mass. App. CL 470, 474 (1989).
In reviewing the agency’s decision, a court must give Vdue weight W the experience,
technical competence, and specialized knowladge of the agency, as well as o the discretionary
- .

authoriey confarred upor #7610 ¢ 30A 8 T4(7) The court may not substitute its judgment for

that of the ageney. See Southern Worcester County Reg, Vou. Sch. Dist v Labor Relagons

Comm’n, 377 Mass. 807,903 11979 Further, the “court may not displace an admiistrative

hoard s choice between two fairly conflicting views, even though the court would justifiably

Uiniversity Hosp, Ines 359 Mass, 5160 3240 (1871,

i The Convmission did not err by considering the guesting of whether the CHA
supersedes G, L. e, 30, 88 45-50,

Ao Waiver
DeRosa argues that the Conmyssinn erred by considering the question of whether the

CRA supersedes ol en 30, 88 43230 pursuant to G Loel F50E, § 7(d)k) because the DOR

waived the argument by fading w tmely raise it The Commission argues that it does not have




Bel 4372 Mass 339 %47 (2000

10 G unwontested tad the argument that te CBA supersedes G Lo 300 88 4350 was

rmsed for the (irst Hme atter DeRasa’s appeal was remanded 1o the Commission by the Superior

Cowrt. Bevause the CHA was in force 1o 1993 when DeRosa first requested a position

N N . B 5 K}
readlncation, the argument could have been raised al any paint fin the proceedings.

Typically the fallure to Umely saise an aveument would constitule saiver. Here, however,

the tssue nvolves whether e Commission has the authority (o act, Beonuse the arpamen

myolves the Commission s statteny authoriey (o ael. the argument that the CBA supersedes §8

45-50 15 not warved,

. Superior Court Remand Qrder

Furtherore, DeRosa avgues that the Commission vielated the Superior Court remand

srder by fading to determine whether her “wark as a Child Support Coordinator constitute[d |

sanjtar work ™ o e work perfornted by a [Special Investivator DOR E such that under “the

prineiple of faic and cqual pay for sinolar work,” she s entitled to the same job grade?” The

Commission argues that it could not apply the standard articulated by the Superior Court because

the principle of “Tair and equal pay™ contained in § 453(3) was superseded by the €BA. Also.

after determining that § 43 was inapphicable, the Commssion adjudicated DeRosa’s mindividuat
reclassication apncal aevording o the standard for deciding suchomaiters™ and tound that she

did not spend fifly-one pereent or more of her time performing the duties of a Special

It appouss the issue was not mised carlier bevause the Commission’s nierpretation of the question betore it
clianged. (v 2000, the Commission addressed the question of whether DeRosa’s position should be reallocared 1o
Socvial Tevestipator DOR L As will be discussed In Section BB infra, this guestion does net conflict with the UBA.
Piowever, the Saperior Court remand order reguired the Commission o answer the question of whether Defosa's
pessition should be reallogaiod o higher job grade. The Cammission found that this second

gquestion was i conflict
wrth the UBAL

[



Ivestipator OR 17

Again. the issue ol whether the CBA supersedes 98 43-30 nvolves the Commission™s
statutory authonty to act. Therefore, the Commussian did noterr i first addressmg whether i
had jumsdiction o consider the Superioe Court remand oeder oi the merits,

ik The Connnission did st errin determoming that DeRoss could nof divegtly
challenge her postiion’s job sroup.

Al Statutory Backeround

Parsiant o (o Loco 300 9 400 “fhe personnel administrator shall establish. administer

and keep current and complete an office and position classification plan and a pay plan of the

v %

commaonwealth ™ oL e 30,0 845, Further,

[t]n pursuance of such responsibility as to the said classification plan. the said
administrator shall classify all appointive oltices and positions i the government of the
commonwealth . and he may from time o tme reclassify any such office or position.
fnoso classifving or reclassifving any such office or position, the said administrator (a)
shall ascertain and record the duties, responsibilities, organizational relationships,
gualifications for, and other sigrificant characteristics of the oifice or position: {bY shall
group into single classes all such offices and positions, regardiess of agency or
geographical location, which are substantially alike in the duties, responsihitities,
organizational relationships, qualifications, and other significant characteristics . .

§ 450 1) The statutory scheme additionally provides that

Fn parsuance of his said responsibilities as w the said pay plan, the personnel
administrator shalt allocate, as provided i paragraph four of this section, vach such
office or postion (o the appropriate Job group ... Inso allocating or reallocating any
such otfice or position, the said adminishretor shall use standard, objective methods and
nrocedures for evaluating the same so it the principle of foir and egual pav for similar
worrk shall be followed; and all offices and positions in the same class shall be allocated
o the same job group.

§ 45(2} (emphasis added). A iob group is defined “as 2 unit of the management or peneral salary

ut determining whether o remlacate aoposition pursuant (o G Loes 30, § 49, the Commission uses the slandard of
whether the emploves has demonstrated that she performs the duties of the positian she wishes (o be restlocated to
ssachusetts [lphway Dep’t 18
Muss, Ol werys Bple 205, 206 (loly 13 2605 T Commassion oyprealby reders to these tvpes ol uppeuds as
relasgification appeals, hoswever, the appeal can afse be properly catled o position reaBincuion appeal,

O



schedule which includes all classes in the position classification plap which are sufficiently
comparable movalue as regards dutizs and responsibilities .07 8 4309}

Lasthe.

fatny manager or emplovee ﬂi the commomwealth oblecing 1o any provision of the

classifeation affecting his office or position may appeal in writing o the personnegl

administrator . Ay ananager or employee of group of emplovees (urther aggrieved
after appeal to the personnel administrator may appeal o the civil service commission

Hsaid commission finds that the office or position of the person uppealing warrenis a

different pasition reallocation oy thar the class in which said position s classified showld

be recdlocated 1o a higher job group, it shall report such recommendation to the budget
& E) e H b

dircctor and the house and senate committees on ways and means in accordance with

paragraph (4) of section forty-five.
§ 49 (emphasis added).

However G Lo FS0E. & 7(d)(k) states that it the terms of a collective bargaining
agreement conflict with G L, ¢, §§ 45-30, the provisions of the collective bargaining agreement
will prevail. See G L, o [50E, § Td)k) (*[i1{ a collective bargaining agreemant reached by th
employer and the exclusive representative contains a conflict between matlers which are within
the scope of negotiations | . [and] sections forty=five to Ty, elusive, of chapter thirty . the
terms of the collective bargaining agreement shall prevail ™).

B. Analvsis

The Connmission found that Artcles 17 and 17A of the CBA superseded the provisions
of G, Lo, 30, §§ 45230, and therefore, precluded DeRosa from bringing her appeal pursuant to
§8 45 und 49,

General Laws ¢, 30, § 49 allows an employee to appeal the denial of: {1} a position

veallocation; and (2} a class reallocation, 1t is undisputed that the CBA is the sole vehicle for

seeking a clasy reallocation. Article 174, Section 3 of the CBA states:

The parties acknowledge that the classification plan covering titles in Units 2. 8 and 10
addresses the issue of pay couity/comparable worth, The class realiocation orocess



contained o his Avticie shofi be the pracedure for addvessing ang addinonad pary

vyritvicomparable wortie concerns ahowr ritfes zt-;#m, bareaiing wints covered by tis

Apreemen,

fenmiphasis added), The CBA makes clear that the ¢lass reallocation procedure providad in Avicle

17 A 05 (he only process for addressing pay equily and comparable worth concerns. Therelore, the
issue before the Cowt s whether the CBA prevents DeRosa from appealing the dental of a
positinn reallocanon pursuant to § 49,
[n their respective papers, the parties provide dilterent definitions of position
mission describes a position realiocation ag realiocatin ng one ob title ©

realiacations. The Con

another based on the duties performed.” DeRosa contends that she is seeking to have her position

reallocated to a different job group.
Based on the plain language of the statutes, a party cannot direetly appeal her position’s

job oroup, Section 49 allows for the appeal of @ “position realocation.” The term position

WHocation s defined as ~any subsequent official placing of a position ina class .7 §43(9).

Pursuant to § 49, DeRosa could appeal the class in which her position was placed and request

that her position be reallocated to that of a Spectal Investigator DOR N

Here, the CBA allows tor position reallocations as defined by §5 45(9) and 49, Article |

af the CBA states that “[1n consuftation with the Office of Employee Relations and [Local 5061,

the Depaviment of Personnel Administeation shall detarmine” (1} job tifles; (2} relationship of

one classification to others; and (3) job specifications. Further, Article 17, Section 3 of the CBA

T General Laws ¢ 30, § 459 provides the same definition for the wrms clasy and tle. Therefore, the tonms class

and title can bo t-.md ll‘llL_:L-ih.{i'&j;n.‘il)g}’.

" i deseribing the process outling in 3 43, e Supreme Jadiciat Court siaed,

derermiines e Ges dutiea, and gualifications foe eael position and thon allocates the positdon to a class” and the

o ol gronp level on the State sadary schedute o007 Murphy v Adminisiator of the Div. of Pers. Admin.,
“the Persennel Administater reexamines the duties,

“the Personnel Adminisirator

Vliss b
A7 Mass, 2T 223 01979 Further, ircaliocsting a vlass,
reguired quatifications, and other characteristos of the positiony in a gives class. Then, based on the principie of fair
wrdd euad pay Tor similar work. he determines whether the cluss should be reallocated 1o ditferent job group on the

gov seale” k.



covers the walevidual appesl of classiboattons. It states “Tndiaduat employees shall continue 1o
herve the snne clnh o sppeal the propraeny of the clossdfivation of histher position throueh the
Porsonnet Adnumistrator o the Covil Sorvice Svatemy which the adividual employee enpoyed on
June 3 19760 wud such appeal may not be the sulect ol a prievance or arbitvation under Article
23A herein Lomphiasts addedy,

Fheretore, the OB A does not provent Deosa from appealing the class inwhich ber
position was placed ” Indeed. this was the question the Commission considered in 2000 when it
enied DeRass’s appeal. Dekosa, however, cannot directly appeal her position”™s job group
nursuant to § 49 Such an appeal is not permitted under § 49, and {urthermore, is superseded by

the terms of the C0 A,

1il. The Comnnission’s defermination that Pelosa was not s confidential emnlovee was
nolin error,

[YeRosa argues that the Commission crved m determining that she was nova contidential
emiploves. Delinss states that if she weore o confidential employes, the CBA would not apply 1o
her, and therelore, she could pueste her appeat pursuant to G, Lo ¢, 30, § 45 DeRosa contends
that although the Child Support Coordinator position is included 1n Bargaming Unit 8 neither

the DOR nor [ cal 509 treated it as a position sub) ](,H to the CBA from [958 o 1995.°

DA previously stated, the CRA prevents DeRaoss fram secking wolass reaifocation,
Drelas dows nat argus thad she M the stattorn »;!ct'u"iz[iw‘i of w rconiidential epmpleven) Cenerad Lavws o 15610 8
;Jr.:m‘\c:: ' -:mhlw--u. ar public emplosee™ & tans persen 0 the exeviive or udickad Branch o g goverment unil

crnploved by a Pu '-léc cmp‘uvw n\'wpl nrlamws‘i af oy mi\a;.--wa.a or cenfidential emplovecs.” The slate gaes ot W

(i) participale o 3 substantial degree in formulating or determining policy, or (b} ussist o a substantial
depres in e preparation for o the conduet of vollective bargaining on behalCof s public employer, or (¢}
Buve a substantial responsibility invalving the oxerciyze ol independent judgment o an appellate
responsibibty not inifally in effeet in the administration of & coliective bargalning agreement or in
personne! adminisiration.

S Further, “elmplovees shall be designated as confidential emplovees only iihey directty assistand acting
cordidential capacite o a person oF persons athewise eschaded brom coveruge uider this chaprer,”™ 14,

9



Teosuppon her argument. DeRosa poins o g lettey dated Marvch 901987 from the DIOR
Deputy Conunisstoner thal stated Child Supnort Coordmators were considered confidential
employvees. However, this fetter only addressed “icumbents.” DeRosa was not appointed (o the
position of Child Support Coordinator until later that vear, Further, the letter concemed a review
of the classification level for the position of Child bupport Coordinator “pursuant to Article
[7A7 ot the ( Therefore. the letter indicates that the DOR behieved that the CBA controtled
the classttication of Child Support Coordinators.

Aldary, DeRosa states that from Getober FVO8S o June (5, 1996, she was not a member
of Local 509 and did not pay union dues. In support, DeRosa points 1o a 19935 letter from Local
09 indicating that until recently, Child Support Coordimators were treated as conlidential

employvees. The letior welcomed DeRosa to Local 309 because her position was no fonger
considered confidential.

In response, the Commission points o the affidavit ol Janet E. Monahan. Personned
Analvst for the DOR, which sutes that deu s personned recoras indicated that she was never
designated as confidential Further, the position of Child Support Coordinator was a Bargaining
Unit 8 title, Lastly, »[tThe salary and pay grade of all employees in the Child Support Coordinator
titte, whether “confidential’ or not, is set by (he terms of the coilective bargaining agreemen
between e Commmonawealih and [Lecal 20917

Here, the Commission’s detumnmlmn that DeRosa was not a confidentizl employee was
not against the substantial weight of the evidence, While DeRosa has pointed 1o some evidence
that indicates that thc [HOR and Local 309 considered her a confidential employee, the
Commission also considered other evidence, which supported the conclusion that she was nol a

confidential emplovee. This Court "may net displace an adnuaistrative board s choice between



twer farly canflicting views, even though [t would jusiifiably have made o different chaice had
b ratter heen bofome it de nove Ymversity Hoyp, 399 Muasso ol 321 Dastly, the Comnussion
anadvzed Delosi’s job dutics and concluded that hor position did ot meet the sequarenents of a
confidential cmplovee as defined by G oo 1501 ¢
ORDER
Forthe loregoing reasons, DelRosa’s motion for judement on the pleadings is DENTED
and it s therefore QROERED that judgment enter AFFIRMING the decision of the

Massachuseits il Service Commission.

R a\ o
Justice of the Superior Court
FIATED: May S 2042



