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SUMMARY OF DECISION


The Petitioner is not entitled to Group 2 classification because her regular and major duties did not include the care, custody, instruction or other supervision of persons who are mentally ill or mentally defective. 
DECISION

Pursuant to G.L. c. 32, § 16(4), the Petitioner, Catherine, appealed from the January 26, 2012 decision of the Respondent, State Board of Retirement, to classify her in Group 1 rather than Group 2. 

Ms. Dewey appealed the Board’s decision to the Contributory Retirement Appeal Board (CRAB) on February 6, 2012. The Division of Administrative Law Appeals (DALA) scheduled a hearing for October 14, 2015. The hearing was digitally recorded and the recording was provided to the parties upon their request. 

I admitted Exhibits 1-11 into evidence.  The Petitioner testified on her own behalf.  The Respondent presented no witnesses.  I marked the Petitioner’s  Pre-Hearing Memorandum “A” for identification, and marked the Respondent’s Pre-Hearing Memorandum “B” for identification.  The Respondent submitted its post-hearing brief on December 18, 2015. The Petitioner submitted her post-hearing brief on December 21, 2015,
 whereupon the administrative record closed.  
FINDINGS OF FACT

From the Petitioner’s testimony and the exhibits submitted into evidence, I make the following findings of fact:

1. Catherine Dewey began her nursing career as Licensed Practical Nurse on September 19, 1983 at the Massachusetts Hospital School (MHS). She retired on August 3, 2012.   (Testimony of Dewey.)
2. Ms. Dewey received promotions as her experience and training increased. She was promoted to Staff Registered Nurse V and Staff Education Nurse in December 2009. Ms. Dewey worked the day shift.  (Testimony of Dewey.)
3. MHS is a year round state residential facility and 90 bed patient hospital, located on 50 acres in Canton, Massachusetts, serving disabled and mentally complex children and adolescents between the ages of 8 and 22 years of age.   (Exhibit 5; Testimony of Dewey.)

4. The school on the premises followed the Canton Public Schools calendar. (Testimony of Dewey.) 
5. MHS’s population consisted of physically challenged patients with intellectual disabilities. Some of the patients were in the custody of the Department of Children and Families, and 78% of them were released as adults into the care of the Department of Developmental Services (DDS) upon discharge.
 22% of the population were released as adults and received services from the Massachusetts Rehabilitation Commission.  (Testimony of Dewey.)
6. The job description for Staff Registered Nurse V and Staff Education Nurse states the following:

GENERAL STATEMENT OF DUTIES AND RESPONSIBILITIES

The staff education nurse coordinates the hospital staff’s education program for all professional disciplines. This includes development of a comprehensive competency-based training curriculum that meets all pertinent regulatory requirements for Nursing Services. The staff registered nurse renders primary nursing care to patients, provides psychosocial support to patients and performs related work as required in an interdisciplinary rehabilitative setting. Performs other work-related duties as assigned by supervisor. 
DETAILED STATEMENT OF DUTIES AND RESPONSIBILITIES

1. Design and manage a comprehensive training curriculum for the Nursing Staff that meet all pertinent state and other regulatory requirements.
2. Provides actual training style “on the job”, direct patient care involvement, with nursing employees delivering patient care. 

3. Performs duties of a registered nurse on patient care units, providing direct patient care, performing activities of daily living (ADLs), nursing assessments of patients, adhering to patient specific plan of care, behavior plan/guidelines when delivering patient care, administering medications and treatments as ordered. Responds to and reports patients’ abnormal conditions. 

4. Identify and define core competencies that relate to the scope of practice for Registered Nurses, Licensed Practical Nurse and Nurse Attendants. Complete yearly licensed nurses’ clinical competencies for patient care.
5. Coordinates nursing clinical education, initial orientation and annual review retraining for all professional disciplines. 

6. Render primary care to patients and performs nursing related work acquired in an interdisciplinary rehabilitative setting. Responds to all patient emergencies, medical and behavioral.

7. Works with another professional discipline in presenting a class to all clinical staff on behavioral techniques, prevention techniques of aggressive behavior and managing patients during a behavioral episode. 

8. Knowledge of age specific physiological, psychological and psychosocial changes, development needs and appropriate therapeutic interventions for the school aged child, adolescent and young adult population.

9. Instructs nursing personnel in nursing techniques, policies, procedures and equipment.
10. Forecasts, evaluates, recommends and implements policy and procedural changes related to staff education, nursing and patient care.

11. Actively participates in the Management of Human Resources team, Positive Behavior Program, Environment of Care Committee and other committees as assigned. 

12. Establish and oversee a record keeping system of all training activities in concert with all pertinent regulatory requirements.

13. Performs other job-related duties as assigned by supervisor. 

14. Prepares operational reports for the COO and the Board of Trustees when assigned. 

15. Provide strong leadership and acts as a role model for immediate subordinates and other employees.

(Exhibit 8.)
7. Ms. Dewey’s office was located two doors down from that of her supervisor, Brian Devin, the Acting Chief Executive Officer.  (Testimony of Dewey.)

8. There were seven units at MHS, including a hospital – Nelson 1 and Nelson II units and a high school. Ms. Dewey was assigned to the hospital unit.  (Testimony of Dewey.)

9. Ms. Dewey worked the 7:00 a.m. to 3:30 p.m. shift, and arrived at work at 6:30 a.m.  (Testimony of Dewey.)

10. When the units were short-staffed, Ms. Dewey performed nursing duties. On those occasions, when Ms. Dewey arrived at work, she would awake patients, administer treatments, attach adaptive equipment, brush their teeth and take them to dining area for breakfast. After breakfast, she got the patients ready for school at 9:00 a.m. Ms. Dewey would sometimes take wheelchair-bound patients to school. At lunch time at 12 noon, the students returned to the units for medications and medical treatment such as catheterization and trachea suctioning. The patients resumed school lessons at 1:15 p.m., and returned to the units at 3:00 p.m.  (Testimony of Dewey.)

11. Ms. Dewey was also responsible for training new employees twice a month at orientation. Ms. Dewey provided instruction to  her  new employees and existing   employees in new procedures in a “hands on” manner, e.g. installation of a PICC line (peripherally inserted central catheter). Ms. Dewey also made “rounds” of the units to ensure that the nurse employees were performing correctly.  (Exhibit 9; Testimony of Dewey.)

12. Mr. Devin used the performance criteria listed in the Employee Performance Review Form in order to evaluate Ms. Dewey’s performance of her primary job duties from the most recent Form 30. On her FY 2010 Employee Performance Review Form, he awarded Ms. Dewey “meets” or “excels” evaluations for her February 18, 2011 Progress Review and for her July 14-15, 2011Annual Review.  (Exhibit 9.)

13. Under the heading Annual Review: Employee and supervisor meet to evaluate job performance, Mr. Devin wrote:

Cathy brings a wealth of intelligence to a zealous, almost obsessive need to instruct. The skills required to do this job are dwarfed by the skills she brings to this endeavor. 

(Exhibit 9.) (Emphasis supplied.)
14. The performance criteria for Duty 1: Improve Organization Performance through aggressive involvement and understanding of all hospital departments were:
1. Confers with the COO and other supervisors, as appropriate regarding education needs in order to maintain and improve patient care and services through serving on various committees. 

2. Participates in “Tracer” methodology preparation with staff on various in-patient units, as assigned by the “Quality Management” personnel.
 Participates in 75% of available Patient Care Unit Tracers. Actively participates in preparation of “The Joint Commission” facility survey visit. 

3. Demonstrates knowledge of and compliance with MHS policies, procedures and practice standards. 

4. Identifies potential speakers/trainers for on-site learning opportunities to support organizational improvement. 

ACTUAL PERFORMANCE


Progress Review (Exceeds)

Cathy’s wealth of experience and knowledge has? radically enhanced the presence and impact of Staff Development on the daily and systemic operations of this facility. Her “hands on approach” commands respect from and instills confidence in staff, as they learn materials and methods.

Annual Review (Exceeds)

Cathy’s performance was put under the microscope during “The Joint Commission” survey in April. Staff were expertly prepared, documentation was current and compliant and enrichment opportunities were inclusive and robust. What is absent from “The Joint Commission” results is the depths of preparation and re-invention plumbed by Cathy since taking over the responsibility. 

(Exhibit 9.) (Emphasis supplied.)
15. The performance criteria for Duty 2: Monitor floor level competencies by routinely working shifts on all the hospital in-patient units. Monitor the efficacy of employees’ nursing and patient care skills through job shadowing, on-site audit and formal feedback loops. Adjust training curriculum and methods as needed to respond to evolving needs and identified deficiencies were:

1. Provides direct primary nursing care to patients, performing activities of daily living skills (ADLs) following patient specific behavioral plan/behavioral guidelines, administering medications and performing treatments as ordered.
2. Observes nursing employees learning methods and skills through job shadowing and “hands on training” on all in-patient units, serving as a resource to the nursing staff. 

3. Provides teaching and demonstration of patient care to new employees, nursing students and nursing employees both in the classroom setting and on the in-patient units, such as nursing principles and techniques, types and uses of medical equipment and direct patient specific care.
4. Identifies areas of need and improvement by direct presence? on in-patient units, active participant of the nursing leadership meetings, active member of the environment of care committee to improve nursing practice and patient care services.

5. Maintains documentation of competency for all nursing staff. Actively participates in evaluating nursing staff to meet competency of required skills and techniques through observing and questioning nursing staff, 

6. Oversees the design, implementation and evaluation of continuing education programs that meet staff competency needs and provides knowledge and skill to improve practice. 

ACTUAL PERFORMANCE


Progress Review (Exceeds)

Cathy’s direct involvement with patient treatment and staff-to-patient treatment is a refreshingly positive innovation to “hands on” staff training.

Annual Review (Exceeds)

Cathy’s election to subordinate the classroom in favor of on-site, on-unit, hands on training has measurably improved the quality care received by our patients. By raising the bar and setting the example, staff have become more engaged in all aspects of training, as its practical application now subsumes the theoretical into a truly patient focused learning experience.
(Exhibit 9.) (Emphasis supplied.)
16. The performance criteria for Duty 3: Participate in the development and coordination of non-nursing and curriculum for the enrichment and enhancement of skills needed by support and allied health personnel were:

1. Coordinates with other departments and disciplines for general hospital-wide orientation program for new employees.

2. Regularly participates as a member of the Positive Behavior Support (PBS) committee, performs training and in-servicing of the PBS program to staff.

3. Disseminates information on new concepts, refined procedure, new product applications and research that has implications for improving practice by attending conference/educational opportunities that are relevant to the needs or support, review new literature and maintain clinical nursing skills. Summarize efforts July 1 and December 31 by January 31,? and efforts between January 1 and June 30 by July 31. 
4. Demonstrates flexibility in collaborative efforts with other disciplines in response to meeting educational and training needs of MHS employees. 

5. Develop with allied health and support staff a minimum of three Grand Rounds presentations.

ACTUAL PERFORMANCE


Progress Review (Meets)

Cathy’s wealth of experience and knowledge has? radically enhanced the presence and impact of Staff Development on the daily and systemic operations of this facility. Her “hands on approach” commands respect from and instills confidence in staff, as they learn materials and methods.

Annual Review (Meets)

Cathy’s performance was put under the microscope during “The Joint Commission” survey in April. Staff were expertly prepared, documentation was current and compliant and enrichment opportunities were inclusive and robust. What is absent from “The Joint Commission” results is the depths of preparation and re-invention plumbed by Cathy since taking over the responsibility. 

(Exhibit 9.) (Emphasis supplied.)
17. The performance criteria for Duty 4: Design new initiatives that support the effective management of hospital human resources were:

1. Provide in-services with actual training style “on the job” for nursing staff that are necessary for staff to be effective and competent in their work performance.

2. Work with members of the “Employee Satisfaction Groups” to provide education and support as directed/needed to bring positive changes to EHS. 

ACTUAL PERFORMANCE


Progress Review (Meets)

Ongoing. This has proven very popular and effective with staff.

Annual Review (Meets)

The results are outstanding. The hope is to have Cathy design similar programs outside her “comfort zone” and bring approach to support staff departments as well. 

(Exhibit 9.) (Emphasis supplied.)

18. The performance criteria for Duty 5: Insure all required trainings, orientations and nursing competencies are current were:

1. Supervisors are notified 100% of the time within 30 days of non-compliant staff that do not attend Annual Review (Orientation).
2. Monthly report, when needed, is generated for delinquencies of Annual Orientation beyond 60 days.

3. Assist with other department heads, as needed in developing departmental staff specific competencies. 

4. Completes yearly nursing competencies of all nursing staff.

5. Works with respiratory therapist to provide support, respiratory competencies and training of respiratory equipment, patient specific respiratory care and treatments. 

ACTUAL PERFORMANCE


Progress Review (Exceeds)

Cathy is in the process of completing nursing clinical competencies and working with the respiratory therapist in completing respiratory clinical competencies for the nursing staff. These are yearly tasks. She is an active participant along with two other staff members in providing “Annual Review” for MHS staff. Reports are generated for all in-services that are provided to MHS staff and submitted on time as required.
Annual Review (Exceeds)

Cathy ensures that all nursing staff competencies have been completed yearly as demonstrated by her direct involvement in this task. She has assisted with both nursing and respiratory departments in developing nursing and respiratory competencies and ensuring that nursing staff have completed their yearly nursing competencies and respiratory competencies.
(Exhibit 9.) (Emphasis supplied.)
19. Ms. Dewey requested a reclassification to Group 2. In a letter dated December 13, 2011, the Board requested further information from Ms. Dewey in support of her request for reclassification. Ms. Dewey submitted a Group Classification Questionnaire to the Board on or about January 9, 2012, attaching letters from Mr. Devin and Marianne Keily, R.N, Evening Supervisor. Ms. Keily’s letter noted her observations of   Ms. Dewey in constant interaction de-escalating agitated and out of control patients.  (Exhibits 3-6.)
20. Ms. Keily wrote that in her capacity as Evening Supervisor, she observed Ms. Dewey provide hands on direct care work for physically, mentally and emotionally challenged patients in her role as Staff Registered Nurse V and Staff Education Nurse.  (Exhibit 6.)
21. Mr. Devin wrote that when Ms. Dewey accepted the position of Nurse Educator of the Staff Development Department in December 2009, she remained in the job grade of Staff Registered Nurse V. He wrote:
Without question, the propensity of staff development trainings conducted by Ms. Dewey is performed on the in-patient units. Ms. Dewey’s approach and my preference are to insure that staff competencies were learned on the job and involved the affected patients.  Similarly, my expectation was that Ms. Dewey would “round” the units daily to insure that the treatments applied conformed to the rigorous standards both she and our patients demanded. In addition, Ms. Dewey is assigned to one patient dining area each morning, where she assists in the feeding of patients, and instructs staff in the proper usage for the various types of adaptive equipment used by the patients that are able to assist in their own feeding. On days that Ms. Dewey has not scheduled classroom trainings she will provide coverage during staff’s breaks, meal times and when a nurse is needed on patient care units. 

In general, Ms. Dewey logs 28-32 hours of on-unit time per week. 

(Exhibit 5.)

22. On January 26, 2012, the Board denied Ms. Dewey’s request for classification in Group 2.  (Exhibit 1.)

23. On February 6, 2012, Ms. Dewey filed an appeal with CRAB.  (Exhibit 2.)

24. On June 21, 2012, Ms. Dewey filed an application for superannuation retirement benefits.  (Exhibit 11.)

CONCLUSION AND ORDER
G. L.  c. 32, §3(2)(g) provides  a system for classifying  employees’ jobs for

retirement purposes. Classification is “properly based on the sole consideration of [the applicant's] duties at the time of retirement.” Maddocks v. Contributory Retirement Appeal Bd., 369 Mass. 488, 494 (1975). The applicant’s duties are largely determined by consulting his or her title or job description. See Gaw v. Contributory Retirement Appeal Bd., 4 Mass. App. Ct. 250, 256 (1976).  The Petitioner must prove by a preponderance of the evidence each element necessary to establish a benefit under chapter 32. Blanchette v. Contributory Retirement Appeal Bd., 20 Mass. App. Ct. 479, 483 (1985).
Members of contributory retirement systems are classified for retirement purposes in Groups 1 through 4, according to G. L. c. 32, § 3(2)(g). At the time of Ms. Dewey's retirement on August 3, 2012, Group 1 included “general employees including clerical, administrative and technical workers, laborers, mechanics and all others not otherwise classified.”  Id. Group 2 included, in relevant part, “employees of the Commonwealth … whose regular and major duties require them to have the care, custody, instruction or other supervision of … persons who are … mentally ill or mentally defective or defective delinquents ... ” Id. Ms. Dewey is required to prove that her regular and major duties – at least 51% of her duties – during her last year of employment as a “Staff Registered Nurse V and Staff Education Nurse” required her to provide direct care to those populations. See McCalla v. State Bd. of Retirement, CR-07-1040 (DALA 2011). Care, custody, instruction, or other supervision must not be merely incidental or in the context of some greater administrative function. See Giard v. State Bd. of Retirement, CR-08-347 (DALA 2012), citing Hunter v. Contributory Retirement Appeal Bd., 80 Mass. App. Ct. 257, 262 (2010) and Tabroff v. Contributory Retirement Appeal Bd., 69 Mass. App. Ct. 131, 135 (2007).

A preponderance of the evidence reveals that Ms. Dewey was a member of the management team during the last year of her employment. Ms. Dewey’s office was located two doors down from that of Mr. Devin, the Chief Executive Officer. 

Ms. Dewey’s Form 30 job duties described administrative functions. As Staff Registered Nurse V and Staff Education Nurse, Ms. Dewey was responsible for coordinating the hospital staff’s education program for all professional disciplines and developing a comprehensive competency-based training curriculum in compliance with all pertinent regulatory requirements for Nursing Services (Detailed Statement of Duties and Responsibilities, #1.) Among her other administrative tasks, she was also responsible for forecasts and evaluating, recommending and implementing policy and procedural changes related to staff education, nursing and patient care (Detailed Statement of Duties and Responsibilities, #10); actively participating in the Management of Human Resources team, Positive Behavior Program, Environment of Care Committee and other committees as assigned (Detailed Statement of Duties and Responsibilities, #11); establishing and overseeing a record keeping system of all training activities in concert with all pertinent regulatory requirements (Detailed Statement of Duties and Responsibilities, #12); and preparing operational reports for the COO and the Board of Trustees when assigned (Detailed Statement of Duties and Responsibilities, #14). 

As an administrator, Ms. Dewey was expected to provide strong leadership and act as a role model for immediate subordinates and other employees (Detailed Statement of Duties and Responsibilities, #15).

As a teacher, Ms. Dewey was also responsible for designing and managing a comprehensive training curriculum for the Nursing Staff in satisfaction of pertinent state and other regulatory requirements (Detailed Statement of Duties and Responsibilities, #1); identifying and defining core competencies relative to the scope of practice for Registered Nurses, Licensed Practical Nurse and Nurse Attendants (Detailed Statement of Duties and Responsibilities, #4); completing yearly licensed nurses’ clinical competencies for patient care (Detailed Statement of Duties and Responsibilities, #4); coordinating nursing clinical education, initial orientation and annual review retraining for all professional disciplines (Detailed Statement of Duties and Responsibilities, #5); working with another professional discipline in presenting a class to all clinical staff on behavioral techniques, prevention techniques of aggressive behavior and managing patients during a behavioral episode (Detailed Statement of Duties and Responsibilities, #7) and instructing nursing personnel in nursing techniques, policies, procedures and equipment (Detailed Statement of Duties and Responsibilities, #9).
As a trained nurse working in a hospital, Ms. Dewey was also expected to responds to all patient emergencies, medical and behavioral. (Detailed Statement of Duties and Responsibilities, #6.)
Mr. Devin reviewed Ms. Dewey for her FY 2010 Employee Performance Review. The  FY 2010 EPRS listed duties administrative in nature: Duty 1: Improve Organization Performance through aggressive involvement and understanding of all hospital departments; Duty 2: Monitor floor level competencies by routinely working shifts on all the hospital in-patient units. Monitor the efficacy of employees’ nursing and patient care skills through job shadowing, on-site audit and formal feedback loops. Adjust training curriculum and methods as needed to respond to evolving needs and identified deficiencies; Duty 3: Participate in the development and coordination of non-nursing and curriculum for the enrichment and enhancement of skills needed by support and allied health personnel; Duty 4: Design new initiatives that support the effective management of hospital human resources and Duty 5: Insure all required trainings, orientations and nursing competencies are current.
Under Duty 1, Mr. Devin wrote that Ms. Dewey had conferred with him and other supervisors, as appropriate regarding education needs in order to maintain and improve patient care and services through serving on various committees. He further wrote that she had identified potential speakers/trainers for on-site learning opportunities to support organizational improvement. 

Under Duty 2, Mr. Devin reported that Ms. Dewey had observed nursing employees learning methods and skills through job shadowing and “hands on training” on all in-patient units, serving as a resource to the nursing staff; provided teaching and demonstration of patient care to new employees, nursing students and nursing employees both in the classroom setting and on the in-patient units; identified areas of need and improvement by direct presence on in-patient units, and was an active participant of the nursing leadership meetings and of the environment of care committee to improve nursing practice and patient care services; maintained documentation of competency for all nursing staff; actively participated in evaluating nursing staff to meet competency of required skills and techniques through observing and questioning nursing staff; and oversaw the design, implementation and evaluation of continuing education programs that meet staff competency needs and provided knowledge and skill to improve practice. 
Under Duty 3, Mr. Devin wrote that Ms. Dewey disseminated information on new concepts, refined procedure, new product applications and research with implications for improving practice by attending conference/educational opportunities that are relevant to the needs or support, review new literature and maintain clinical nursing skills.

Under Duty 4, Mr. Devin wrote that Ms. Dewey provided in-services with actual training style “on the job” for nursing staff that are necessary for staff to be effective and competent in their work performance.
Under Duty 5, Mr. Devin listed other administrative duties. He wrote that Ms. Dewey was responsible for assisting with other department heads as needed in developing departmental staff specific competencies; responsible for completing yearly nursing competencies of all nursing staff and responsible for working with respiratory therapist to provide support, respiratory competencies and training with respiratory equipment, patient specific respiratory care and treatments. 

In her dual role as Staff Registered Nurse V and Staff Education Nurse, Ms. Dewey rendered primary care to patients and performed nursing related work acquired in an interdisciplinary rehabilitative setting as needed (Detailed Statement of Duties and Responsibilities, #2). When asked to describe a typical work day, Ms. Dewey testified that the hospital was always short-staffed, so that she was in effect an on-duty registered nurse most days. Ms. Dewey described an entire morning spent in a unit performing nursing duties. Ms. Dewey described waking up patients, administering meds, attaching adaptive equipment, brushing teeth and taking them to dining area for breakfast. After breakfast, she would get the patients ready in time for school at 9:00 a.m. Sometimes, she would take wheelchair-bound patients to school. At lunch time at 12 noon, she would administer medications and treatments such as catheterization and trachea suctioning, getting the patients ready to be back at school at 1:15 p.m. After afternoon classes, the patients returned to the units at 3:00 p.m. I do not find it credible that this was Ms. Dewey’s typical work day.
Although Ms. Dewey came in direct contact with some of the patients, contact – even recurring contact – may not be sufficient to entitle a member to Group 2 classification. Ms. Dewey was indeed on the floor of the units, training and supervising nurse employees. 

According to Duty 2 of the FY 2010 EPRS, Ms. Dewey was required to work on the floor as a nurse in order to monitor floor level competencies and the nursing and patient care skills of her employees, and was required to teach the employees by “hands on” training. Ms. Dewey testified that she trained all new nurses and updated established nurses on new techniques. She testified that she taught installation of a PICC line this way. “Provid[ing] actual training style “on the job”, direct patient care involvement, with nursing employees delivering patient care” was one of her duties pursuant to the (Detailed Statement of Duties and Responsibilities, #2). Mr. Devin wrote in the FY 2010 EPRS that Ms. Dewey’s “on the job” training style, a requirement under Duty 4, commanded respect and instilled confidence in the staff.  (Finding of Fact 4.) See Desrosiers v. State Bd. of Retirement, CR-03-419 (DALA 2004) ( RN IV’s direct care responsibilities were ancillary to her regular and major duties “supervising charge nurses and performing administrative duties”); Macchi v. State Bd. of Retirement, CR-10-137 (DALA 2013) (while overseeing activities of inmates and staff in prison culinary program, Director of Administrative Services/Fiscal Officer 's interactions with inmates was ancillary and incidental; his regular and major duties were managing and supervising staff resources and funds); Whitman v. State Bd. of Retirement,CR-12-169 (DALA 2012) (Social Worker C properly classified in Group 1 where she was responsible for performing evaluations and providing assessments through interviewing clients in order to determine a treatment plan). 
While I find that Ms. Dewey sometimes worked as a registered nurse and sometimes filled in as a registered nurse when the hospital was short-staffed, the evidence does not show that she rendered direct care duties more than 51% of the time. It is not credible that the hospital so lacked nurses on a daily basis that Ms. Dewey was demoted from her administrative position. Her FY 2010 EPRS does not reflect that she was performing primarily registered nurse duties. Although her immediate supervisor, Mr. Devin, in his letter in support of her claim listed Ms. Dewey’s direct care with patients at 28-32 hours per week, he did not break that down from performing the regular duties of a registered nurse and providing on-site instruction to the nursing staff. Is it clear from the job description and the FY 2010 EPRS that she had to be on the unit floors in order to perform her supervisory duties.
The evidence presented leads me to conclude that Ms. Dewey’s regular and major duties did not require her to have the care, custody, instruction or other supervision of persons who were mentally ill or mentally defective more than 51% of the time.  Accordingly, the decision of the State Board of Retirement denying Catherine Dewey’s request to be classified in Group 2 is affirmed.

SO ORDERED.
DIVISION OF ADMINISTRATIVE LAW APPEALS

___________________________________________

Angela McConney Scheepers
Administrative Magistrate

DATED:  June 3, 2016
� 	If parties before DALA require transcripts, they are responsible for requesting the CD and transcribing the recording at their own expense. � HYPERLINK "http://www.mass.gov/anf/hearings-and-appeals/oversight-agencies/dala/practicing-at-dala.html" �http://www.mass.gov/anf/hearings-and-appeals/oversight-agencies/dala/practicing-at-dala.html�. The Petitioner refers to transcript notations in her post hearing brief, although no such copy was provided to DALA. 


� 	Patients with an IQ of 69 or less are deemed eligible for DDS services. Those with an IQ of 70 or more are served by the Massachusetts Rehabilitation Commission.  (Exhibit 4.)


� 	Every three years, the MHS was accredited by the Joint Commission. “Tracer” methodology was a standard of care inventory used in preparation thereof by Ms. Dewey and other nurses.  (Testimony of Dewey.)


� 	Ms. Dewey worked with the psychologists in order to develop these programs, including an incentive program for patients, such as using stickers.  (Testimony of Dewey.)
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