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This is an appeal originally filed under the informal procedure
 pursuant to G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on real estate located in the Town of Danvers, owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, for fiscal year 2007.  

Commissioner Mulhern heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Egan and Rose joined him in the decision for the appellee.  


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


Diane M. O’Connell, pro se, for the appellant.

Marlene Locke, assessor, for the appellee.
FINDINGS OF FACT AND REPORT


Based on the testimony and exhibits offered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.


On January 1, 2006, Diane M. O’Connell (“appellant”) was the assessed owner of a 16,000 square-foot parcel of real estate located at 13 Kimball Avenue, in the Town of Danvers.  The property, which is located at the end of a cul-de-sac, is improved with a single-family, modular, split-entry style home, which contains 3,008 square feet of living space.  The dwelling is in average condition and contains ten rooms, including four bedrooms, two kitchens, and also four full bathrooms.  In addition, there is an above-ground pool, two sheds, and off-street parking for six vehicles. 
For fiscal year 2007, the Board of Assessors of Danvers ("assessors" or "appellee") valued the subject property at $569,500, and assessed a tax thereon, at a rate of $9.32 per thousand, in the total amount of $5,307.74, which the appellant timely paid.  The appellant timely filed an Application for Abatement with the assessors on February 1, 2007.  On April 10, 2007, the assessors granted a partial abatement in the amount of $36,500 to arrive at an abated assessed value of $533,000.  Subsequently, on June 27, 2007, the appellant seasonably filed her petition with the Board.
At the hearing of this appeal, the appellant argued that the subject property was overvalued because the assessors failed to account for the fact that the subject property is a manufactured modular home.  The appellant maintained that modular homes are not as valuable as traditionally constructed homes and therefore the subject property’s assessment should be reduced.  The appellant did not, however, offer any evidence to support her claim or to prove how, and to what extent, this purported deficiency impacts the subject property’s fair cash value.  

The appellant also argued that the subject property’s fair cash value is adversely affected by the nearby tree-cutting business operated at 28 Doty Avenue.  Ms. O’Connell testified that because of the commercial activities, there is considerable commercial truck traffic in the area and that large bucket trucks and other vehicles are routinely parked on the streets around the 28 Doty Avenue property.  She also testified that the large logs from the tree-cutting business are often shredded on site and that the noise can be heard from the subject property.  In support of her claim, the appellant offered into evidence numerous photographs, which showed in the distance the tree-cutting operation at 28 Doty Avenue and commercial vehicles parked at and around 28 Doty Avenue.  Ms. O’Connell did not, however, offer any evidence to demonstrate how, and to what extent, these activities negatively impacted the subject property’s fair cash value.

Finally, the appellant offered into evidence numerous property record cards for properties located on Kimball Avenue and the surrounding area.  The appellant did not, however, establish comparability between the purportedly comparable properties and the subject property nor did she make adjustments to account for differences that exist.  Furthermore, the appellant failed to relate these properties’ assessments to the market or to the fair cash values of the alleged comparables and the subject property.  
In support of their assessment, the assessors relied on the testimony of Marlene M. Locke, chief assessor for Danvers.  Ms. Locke offered into evidence a sales-comparison analysis of three properties which sold during the nine-month period prior to the relevant valuation date.  Sale number one, which is located at 10 Seneca Drive, is a 20,342 square-foot lot improved with a split-entry style dwelling with nine rooms, including four bedrooms and also three full bathrooms.  The dwelling has a total living area of 2,483 square feet.  There is one fireplace, a basement, a two-car under garage, an in-ground pool and a shed.  The property sold on September 27, 2005, for $618,000.-
Sale number two, which is located at 4 Pentucket Lane, is a 36,366 square-foot lot improved with a split-entry style dwelling with nine rooms, including three bedrooms and also three full bathrooms.  The dwelling has a total living area of 3,360 square feet.  There is a basement, a two-car attached garage, and two fireplaces.  This property sold on June 24, 2005, for $649,000.

Finally, sale number three, which is located at 5 Scarlet Lane, is a 20,081 square-foot lot improved with a split-entry style dwelling with ten rooms, including four bedrooms and also three full bathrooms.  This property has a basement, a one-car under garage, and one fireplace.  This property sold for $579,900 on March 14, 2005.
Ms. Locke made adjustments to her chosen comparable sales to account for differences in location, land area, quality of construction, overall condition, total room count, total living area, and amenities.  After adjustment, Ms. Locke’s sales-comparison analysis yielded adjusted sale prices of $585,650, $570,300, and $562,900, respectively.  Based on her analysis, Ms. Locke determined that the subject property was not overvalued for fiscal year 2007. 
On the basis of the evidence presented, the Board found that the appellant did not provide credible affirmative evidence to support her claim that the subject property’s assessment, as abated, was excessive.  The Board found that while the subject property is a factory built modular home, the appellant failed to demonstrate how, and to what extent, that fact negatively impacted the subject property’s fair cash value.  The Board further found that the appellant failed to demonstrate how, and to what extent, the subject property’s fair cash value was impacted by the nearby tree-cutting business located to the rear of her property.  Therefore, the Board found that the appellant failed to prove that these factors resulted in the overvaluation of the subject property. Moreover, the Board found that the assessors offered credible evidence of comparable sales, which supported the subject property’s assessment for fiscal year 2007.   

Accordingly, the Board found and ruled that the appellant failed to meet her burden of proving that the subject property was overvalued for fiscal year 2007.
OPINION
Assessors are required to assess real estate at its fair cash value as of the first day of January preceding the fiscal year at issue.  G.L. c. 59, § 38.  The fair cash value of a property is defined as the price upon which a willing buyer and a willing seller would agree if both are fully informed and under no compulsion. Boston Gas. Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).
 

The burden of proof is upon the taxpayer to make out a right to an abatement.  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The assessment is considered to be valid unless the taxpayer meets its burden and proves otherwise.  Id.  A right to an abatement can be proven by either introducing evidence of fair cash value, or by proving that the assessors erred in their method of valuation.  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984).

"[S]ales of property usually furnish strong evidence of market value, provided they are arm's-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller."  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 682 (1982).  Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date generally constitute probative evidence for determining the value of the property at issue.  McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  When comparable sales are used, however, allowances must be made for various factors which would otherwise cause disparities in the comparable prices. See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  "Adjustments for differences in the elements of comparison are made to the price of each comparable property . . . .  The magnitude of the adjustment made for each element of comparison depends on how much that characteristic of the comparable property differs from the subject property.”  Appraisal Institute, the Appraisal of Real Estate 322 (13th ed., 2008).
In the present appeal, the Board found and ruled that the appellant failed to introduce sufficient credible evidence showing that the assessment of the subject property exceeded its fair cash value as of the relevant valuation date.  The appellant argued that the subject property was overassessed because it was a factory-built modular home and also because of the commercial business and vehicles located on the nearby property.  The Board, however, found that the appellant failed to prove how, and

to what extent, these perceived deficiencies negatively impacted the subject property’s fair cash value.

On this basis, the Board found and ruled that the appellant failed to meet her burden of proving that the subject property was overvalued for the fiscal year at issue.  Accordingly, the Board decided this appeal for the appellee.
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� Within thirty days of service of the Petition Under Informal Procedure, the assessors elected to transfer the proceedings to the formal procedure.  See G.L. c. 58A, § 7A.
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