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FINAL DECISION -

On November 23, 2015, the Board of Registration m Dentistry (“Board™) issued |
the Réspondent an‘_-Order to Show Cause (“OTSC™) whylit should not take disciplinary
action against his dental license: The OTSC alleged the Requndent employed an
7 uhlicensed individual'—who held hiﬁseE out as possessing a limited license—to practice

dentlstry in Respondent’s private dental ofﬁces in South Yarmouth, Massachusetts The
OTSC set forth various legal grounds for fmdmg that the Respondent’s employment of an
' unhcensed 1pd1v1c_iua1 to practice dentistry warranted dlsc1p1me_by the Board.

In December 2016, Prosecuting Counsel and Respondent filed motibns for
summary d'ecisio;‘; and oppositions to the other party’s motion that together were
reviewed by Administraﬁve Hearings Counsel, Jason Barshak (“AHC Barshak™) on the
Bpard;s behalf. On J anuary 27, 2017, AHC Barshak submitted his recommended ruling
for the Bbard’s review and action.

After review, the Board adopted the AﬁC Barshak’s reasoning and
recommendation and voted to issue its Ruliﬁg on the partieé’ motions for summary -
| decision, finding as a matter of law that the Rés_pondent violated 234 CMR 9.05 )

(violating a duty or standard in 234 CMR); 234 CMR 9.05(1) (undermining public



confidence); common law lrelative to ﬁndemlining public confidence; 234 CMR 9.05(8)
-{placing public he_,alth, séfety or Welfare at risk) and based on the foregoing the
ReSpﬁndent violated M.G.-L.- c. 112, §61 (offenses against the laws of thé
Commonwealth).- Thereafter,- the Board offered Respondent the‘oppoftunity for a hearing
limited to sanction, which the Respondent availed himself of. The_ Board’s Ruling on
Moti_ons for Summary Decision is appended hereto and incorporated by reference.
T_he sanction hearing was héld on Juﬁe 7; 2017, and in mitigation, Respondent’s

" counsel averred that Réspondént serves ar_ld has served low-income patients in a variety
of treatment settings. While commendable, the Board does not ﬁﬁd this factor mitigates
the sanction. Respondent’s counsel afgﬁéd that since Respondent’s state of mind as to his
- vi_olation of Board laws and fegulatipns was not established, the sanction oﬁght to be less |
than the saﬁcti(;n iniﬁally offered to resolve all of the cbmplaint’s allegations, including
those allegations sounding in deceit anc_l fraud. The Board notes that reasoning as well as
fhe memorandum on sanction filed by Prosecuting Counsel.l_

After reviewing its Ruling, énd conéidering the information presented by
Respondent and Prosecuting Counsel, the Board finds discipline is warra.nfed. The
Board’s precedent for unlicensed praétice generally disciplines by reprimand an

{ : : , ,
individual with an expired license for practicing while not licensed and dismisses the
complaint against the employ_ing dentist with an advisory on the eﬁpioying dentist’s
obligations under 234 CMR 5.02. This type of complaint involves the basic con&ition that

such individual was initially found by the Board to be qualified for a license, was in fact

! Prosecuting Counsel points to In the matter of Richard D. Carr, D.M.D.: DN 00-134, to support discipline of
Respondent’s license. While not entirely on point as to the underlying violation—delegating dental procedures to
untrained (unlicensed) personnel—the rationale of disciplining conduct that undermines public confidence in the
integrity of the profession is reasonably related to the promotion of public health, welfare and safety is material to the
Board’s determination that discipline in this case is warranted.



licensed by the Board, was hired by the employing dentist while licensed and practiced
Within the scope of fhe individual’s lecense. Thereafter, for any number of reasons, such
licensed iﬁdividuai failed to renew his license and contineeci to praet_ice on an expired
license.
That is not the case here. Respondent hired and employed between September
2010 and May 2013 an 1nd1v1dua1 Who was never 11censed by the Board and did not .
possess the educational qualifiers to be licensed as a dentist in the Cemmonwealth. The
‘. | Board finds Respendent’ s conduct more egregious. This is not a matter where he failed to
notice his employee’s dental licenee expired. He never checked whether his employee
was licensed at all.
In keeping with its duty to promote the public health, welfare, and safety; the
Board issues the following order after careﬁﬂ consideration of its Ruling, the information
‘ pr‘esented by Respondent related to mitigation of sanction, the information pres'ented by
: Prosecuting Counsel.
The Board voted to adopt ‘eﬁe within Final Decision at its meetiﬁg held on July 5,
201 7, by the foliowmg vote: |
In Favor: Dr. Kelth Batchelder, Ward J. Cromer PhD., Dr. Stephen C. DuLong, Dr.
" Paul F. Levy, Ms. Lois Sobel, RDH, Ms. Jacyn Stultz, RDH and Dr.
Patricia Wu.
Opposed: None
Abstained:. None

Recused: None

Absent: Ms. Kathléen Held, M.Ed., Dr. John Hsuy, Dr. Cynthia M. Stevens and Ms.
' Ailish M. Wilkae.



ORDER

- Based on its Final Decision, the Board orders Respondent’s license to practice

dentistry in the Commonwealth be placéd on probation for one (1) year (“Probation”),

commencing on the Effective Date of the Final Decision and Order (“Probation Period”).

Respondent may petition the Board for termination of the Probation no sooner

~ than 30 days prior to the end of the Probation Period and upon demonstration that he has

fulfilled each of the following conditions: -

ey

@

16

Respondent shall succeséﬁllly pass the Board’s Jurisprudence and
Ethics Examination within thirty days after the Effective Date.

Within thirty days of the Effective Date, Respondent shall provide a '
copy of this Final Decision and Order to all jurisdictions in-which he
holds or has held a license to practice dentistry. '

(i) Respondent shall provide written documentation to the Board
" demonstrating his compliance with paragraph 2.

(ii) If Respondent is not licensed to practice dentistry he shall
submit a signed attestation to the Board stating such.

Respondent shall successfully complete six (6) hours of Board pre-
approved continuing education in risk management during the

‘Probation Period. Such continuing education shall be taken in person

and not as self-study and shall count only toward satisfying the
requirements of this Order and not toward renewal of his dental
license.

Upon receipt of Respondent’s petition for termination of probation the Board may require -

Respondent to appear before it.

During the Probation Period, the Requndenf shall comply with the additional

conditions:

@)

- Respondent shall timely renew his license to practice dentistry in
accordance with 234 CMR 4.14.



(5)  Respondent shall fully and promptly cooperate with any Board
inspection of the Respondent’s dental practice, regardless of
whether Respondent is given prior notice of the inspection. -

(6)  Respondent shall notify the Board in writing of any change to his
address of record within seven (7) calendar days of such change.

(7)  Respondent shall not during the Probation Period:

(a).  violaté any state or federal law or regulation relatmg to
‘ the practice of dentistry; and

(b) ~ commit any act that constitutes deceit, malpractice, gross
misconduct in the practice of dentistry, unprofessional
conduct or conduct which undermines public confidence in.
the integrity of the profession.

(8)  Respondent has the burden to prove compliance with the
requirements of this Order and his Probation.”

if, during the Probatioﬁ Period, the Respondent fails to comply with any condition '
‘in paragraphs 1 — 8 above, th.e Respondent shalilbe entitled fo a hearing as to whether he
.;sriolated such condition. This hearing shall Be conducted in accordance with the State
Administrative Procedure Act, M.G.L. c. 30A, §§ 10 and 11 and the Standard |
Adjudicatory Rules of Practice and Procedure, 801 CMR 1.01 and 1.03 ef seq. Aftera
-hearmg, if the Board determines a v101at1on did occur durmg the Probatlon Penod it may
impose a further sanction, deemed aﬁpropnate in its sole discretion; Such sanction may
_ include suspension or revocation of Respondent’s license to practice dentistry in the

Cormmonwealth.



On July 5, 2017, in accordance with the Board’s authority and statutory mandate,
the Board voted to issue this Final Decision and Order, by the following vote:

In Favor: Dr. Keith Batchelder, Ward J. Cromer, Ph.D., Dr. Stephen C. DuLong, Dr. ;
Paul F. Levy, Ms. Lois Sobel RDH, Ms. Jacyn Stultz, RDH and Dr: _
Patricia Wu. - B

Opposed: . None

Abstained:  None

Recused: None

Absent: . Ms. Kathleen Held, M.Ed., Dr. John Hsu, Dr. CynthlaM Stevens and Ms.

: Ailish M. Wilkie. '

EFFECTIVE DATE

This Final Decision and Order becomes effective upon the tenth (10“‘) day from
the date it is issued (see “Date Issued” below).

RIGHT OF APPEAL

Respondent is hereby notified of his right to appeal this Final Decision and Order

pursuant to M.G.L. ¢: 30A, § 14 within thirty days of receipt of this I'inal Decision and
Order. ' :

DATE ISSUED: July 10, 2017

Barbara A. Young, Exeﬁ’efnve [ﬁcctor




' Notlfy

By first-class and certified mazl no.
7015 1730 0000 7974 1325,
return receipt requested
‘Gerard Butler, Jr., Esq.

Smith Duggan Buell & Rufo LLP
55 Old Bedford Road,

~ Lincoln, MA 01773

By Interoffice mail

Eugene Langner, Esq.

Prosecutor

Department of Public Health

Bureau of Health Professions Licensure.
239 Causeway Street, 4th Floor

Boston, MA 02114

By Interoffice mail

Jason Barshak, Esq. ‘
Chief Administrative Hearings Counsel
Department of Public Health _
Bureau of Health Professions Licensure
250 Washington Street, 8th Floor
Boston, MA 02108
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RULING ON MOTIONS FOR SUMMARY DECISION

Procedural History

On November 23, 2015, the Board of Registration in Dentistry (“Board”) issued to the
Respondent an Order to Show Cause (“OTSC”) why it should not take disciplinary action against
his license. The OTSC alleges the Respondent employed an unlicensed individual-—who held
. himself out as possessing a limited license—to practice dentistry in Respondent’s private dental
offices in South Yarmouth, Massachusetts (unlicensed practice issue). In addition, the OTSC
alleges that Respondent violated continuing education regulations {(continuing education issue).
The OTSC sets forth twelve independent legal grounds for finding that the Respondent’s
~ employment of an unlicensed individual to practice dentisiry warrants disciplinary action by the

Board. : _

Grounds for discipline alleged in the OTSC include violations of M.G.L.c. 112, §§ 45, .
45A, 52, 61" and violations of the Board’s regulations at 234 CMR 4.14(4); 234 CMR 5.10(1);
234 CMR-5.10(2); 234 CMR 5.12; 234 CMR 5.20(1); 234 CMR. 5.20(3); 234 CMR 8.03(a); 234
CMR 8.03(b); 234 CMR 9.05(1) (misconduct); 234 CMR 9.05(1) (amprofessional conduet); 234
CMR 9.05(1) (undermining public confidence); 234 CMR 9.05(2) (violating Board standard or
duty), 234 CMR 9.05(8) (placing health, safety and welfare at risk) and the common law B

. principles related to conduct that undermines public confidence in the integrity of the dental
profession. - ‘

On December 13 and 14, 2016, Prosecuting Counsel and Respondent filed motions for
summary decision, respectively (“Prosecution’s MSD” and “Respondent’s MSD”, together
“motions™). Each party filed an opposition and Prosecuting Counsel filed a reply to the
Respondent’s opposition. The motions, oppositions and reply were reviewed by Administrative
Hearings Counsel, Jason Barshak (“AHC Barshak™) on behalf of the Board. On January 27, '
2017, AHC Barshak submitted his recommended ruling for the Board’s review. -

'M.G.L. c. 112, §61 provides a few separate prongs for discipline: (a) for being guilty of deceit, (b) malpractice, (c)

gross misconduct in the practice of the profession, or of (d) any offense against the laws of the Commonwealth
relating thereto. o ' - '



Ruling

The Board has reviewed AHC Barshak’s recommended ruling on summary decision
(“Recommended Ruling”), attached hereto at Exhibit A. The Board concurs with the findings
~ and recommendation that it deny Respondent’s MSD in its entirety, deny Prosecution’s MSD as
to the continuing education issne and allow Prosecution’s MSD relative to the unlicensed
practice issue. As set forth more specifically in the Recommended Ruling, incorporated herein
by reference, AHC Barshak found as a matter.of law the Respondent violated 234 CMR 9.05(2)
© (violating a duty or standard in 234 CMR); 234 CMR 9.05(1) (undermining public confidence);
common law relative to undermining public confidence; 234 CMR 9.05(8) (placing public
health, safety or welfare at risk). These four violations sound in strict liability and require no
showing of Respondent’s intent or knowledge of wrong doing. Each violation provides an
independent legal basis to discipline Respondent’s license.

_ In addition, the above violations of board regulaﬁons establisﬁ as a matter of law that the
Respondent violated M.G.L. c. 112, §61 (offenses against the laws of the Commonwealth)
providing a fifth basis for discipline. '

Accordingly, the Board denies Respondent’s MSD in its entirety, grants Pro secution’s
MSD relative to the unlicensed practice issue, and denies Prosecution’s MSD as to the
continuing education issue. The Board dismisses those allegations related to the continuing
education issue, without prejudice. The Respondent may request a hearing on the issue of

© sarction.

The Board voted to issue this ruling on the motions at its adjudicatory session held on
March 1, 2017 by the following vote: ' '

- In Favor: Dr. Stephen C. DuLong, Ms. Ailish M. Wilkie, Ms. Kathleen Held, M.Ed., Dr. .
: Keith Batchelder, Ms. Jacyn Stultz, RDH, Ms. Lois Sobel, RDH, Dr. Cynthia M.
. Stevens, and Dr. Patricia Wu. ' . P
Opposed: None
Abstained:  None

Absent: Dr. Paul F. Levy, Ward 1. Cfomer, Ph.D., and Dr. John Hsu.

lBoarld of Registration in Dentistry,

Date Issued - : - Barbara A. Young, RDH
Executive Director

March.z 2017 | - @Wﬁ/%—ejf’@;j .



Notlﬁed

VIA FIRST—CLASS AND CERTIFIED MAIL RETURN
RECEIPT REQUESTED NO. 7016 1370 0001 4117 1983

Dr. M. Hanif Butt
redacted

VIA FIRST-CLASS AND CERTIFIED MAIL RETURN.
RECEIPT REQUESTED NO. 7016 1370 0001 4117 1976
Rizwarul Huda, Esq. :

Law Office of Rizwanul Huda

One Constitution Center, Suite 300

Charlestown, MA 02129

BY HAND DELIVERY

Eugene Langner, Prosecuting Counsel -

Department of Public Health.

Bureau of Health Professions Licensure
© 239 Causeway Street, Suite 400

Boston, MA 02114
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RECOMMENDED RULING ON SUMMARY DECISION

By an Order to Show Cause (OSC) dated November 23 2015 the Board of
Reg;stratlon n Dentlstry (Board) asked Why it should not take action against
Respondent’s license to practice asa denttst or nght to renew such 11eense based upon: '
H unhcensed dental practice by Karth1k Ravikumar durmg approxnnately September
2010 through May 2013 in a private dental practice owned and operated ‘oy Respondent |
in South Yarmouth, Massachusetts (Ravikumar Issue) and (2) whether Respondent took.
continuing education courses in Infectmn Conﬁcoi in dental health care settmgs (IC) and
eeruﬁcauon in Card.toptﬂmonary Resuscitation Automated External Deﬁbnllauon or
Basm Life Support (CPR) between January 1, 2010 and March 31, 2012 (Comtmmng
Edueatlon Issue). (Exhlbit B to Prosecuting Counsel’s Motion for Summary Decision)

W1thout referencing to Whlch alleged eonduct an alleged ground for discipline
applies, the OSC references the followmg grounds for dlselplme GL.c. 112, § 45A;

G L.c 112 § 52; G. L c. 112, § 61 (déceit); G.L.¢. 112, § 61 (malpraettoe) G.L: ¢ 112,
' § 61 (gross misconduct); GL c. 112,861 (offense agamst Massachusetts law); 234

CMR 4.14(4), 234 CMR 5.10(1); 234 CMR 5.10(2); 234 CMR 5.12; 234 CMR 5.20(1);

'Respondent’s license expires on Mazrch 31,2018, (Exhibit A to Prosecuiing Counsel’s Motion for
Summary Decision) ' , - ‘

Certain exhibits evidenice the period commenced in November 2013. Whether it commenced in
September or November 2013 is immaterial.



234 CMR'S.ZO(S); 234 CMR é._OS(a);’ 234 CMR 8.03(b); 234.AC.MI.{:-9.05(1) (misconduc%);
234 CMR 9.05(1) (unprofessib,n_ai conduct); 234 CMR _9.'0-5(1)i(u11denninin.g puBlic
confidence); 234 CMR 9.Q5(2); 234 Ci\/iR 9.65(8); and common law principle relative to
céﬁducﬁ' that undermines puﬁli;: copﬁdénce in the ﬁ’:rofessién’é i11t_,e:g1-*ity.3 .
Prosecuting Counsel and .Rt:'s'iaondfent respectively ﬁled summary dééiéion
~ motions on Decembér 13 and 14, 201 6‘(“frosecuting' Counsél’s motion” and
“Réspondent’s motion™), Each party filed an o,pi)o_sition.‘-{r Prosgcuting Counsel filed a
reply to Respondent’s oppo.sit.ioi_l.. 567 | o
For the reasons .s‘.iated below, I recomﬁeﬁd the Boazd: (a) deﬁy Respondent’s
motion in its e-rlitir;ety,' (b) deny Prosecytiné Counsel’s moﬁ'én as to the Conr_inu-ing

Education Issue; and (c) allow Prosecuting Counsel’s motion as to the Ravikumar Issue.

3The following Board regulations cited in the OSC had a different citation during the applicable period:

234 CMR 5.10(1); 234 CMR 5.16(2); 234 CMR 5.12; 234 CMR 5.20(1); 234 CMR 5.20(3); and 234 CMR. .
4.14(4). That is immaterial because there is no applicable difference in substance for those regulations. This
document will use the citations referenced in the OSC.

*When a Party is of the opinion there is no genuine issue of fact relating to all or part of a claim or defense
- and he is entitled to prevail as a matter of law, the Party may move, with or without supporting affidavits,
for summary decision on the claim or defense.” 801 CMR 1.01(7) (h). )

*Prosecuting Counsel should have but did not seek leave to file a reply. But, in this officer’s discretion, the
reply will be accepied for filing because Respondent has not objected to its filing and the reply is solely
legal argument. Prosecuting Counsel’s opposition and reply contain various requests to strike material filed
by Respondent., In light of this recommended ruling, such requests are denied as moot.

éThe following documents are provided to Board Counsel refative to the summary decision motions:
Prosecuting Counsel’s motion; Respondent’s allowed motion to file motion on December 14; Respondent’s
motion and supporting memorandum; Respondent’s opposition; Prosecuting Counsel’s opposition; Filing
by Prosecuting Counsel in July 2016 referenced in Prosecuting Counsel’s motion; Filing by Respondent in
September 2016 referenced in Respondent’s opposition; and Prosecuting Counsel’s reply.

7A hearing is not necessary because it would not assist this officer’s understanding,



]

1. THERE IS NO GENUINE ISSUE OF ¥ FACT AS TO THE FOLLOWING

L Respondent has a hoense to. praonee denttstry in Massachusetts (DN Lloense No.
18051) That was 1ssued in 1992 and will expne unless renewed on March 3, 2018
. (Exhlbit A to Prosecunng Counsel’ 8 motmn)
2. -Between approxnnately November 2010 and May 2013 Respondent owned and
_ operated a private dental praenee in South Yaxmouth Massaohusetts (“Ofﬁoe”) With
Respondent’s knowledge and consent, Ravikumar was employed as a dentist at the Oﬁﬁce
- during that period. Durmg that penod Ravﬂmmar did not have a dental license. (Ex]nbn '
C to Prosecuting Counsel’s motion)
3. During the summer of 2010, Raviknmar applied for e.dental position at
. Respondent s firm. Ravikumar presented }:ns resume wh.teh hsted under “Dental School”,
“SRI RAMACHANDRA MEDICAL/DENTAL COLLEGE AND RESEARCH
INSTITUTE INDIA. 2000-2005" and stated under “Qualxﬁeatmn” “Eligible for MA
Limited License in Dentistry. (ACTIVE)” and presented to Respondent’s hiring manager
a document purportedly ev1denc1ng T:ns limited dental hoense (Bxhibits 7, 9, T4 to
Respondent’s motion)
4. Tna January 2013 email, Respondent sought assistance from Ravikumar for
a dentist/researcher who wanted “to lean:t more about the Iirnited license.” (Exhibit 25 to
Réspondent’s motion) In April 2013, Respondent’s dental essistant infonned Respondent
: Re.vikumar was not ‘a Jimited licensed practitioner because “hxs name was not [on] the
~ Board’s venﬁcanon Websn:e By May 2013, Respondent changed the Iooks endlng
Ravﬂcumar s employment. (Exln‘oﬂ 9 to Respondent’s. monon) Until Apni 2013,

‘Respondent believed Ravikumar had a limited dentistry 11cense.



5. Respondent did not take any contmmng educatron umts in IC or CPR between

January 1, 2010 and March 31 2012 (Exlnbrt C to Prosecutmg Counsel’s motlon)

6 The Board and Respondent entered intoa Consent Agreement in September 2013

“to resolve disputed. matters ansmg ont of the Comptasnt pendrng o [as] DEN—2009-
_ _0061” and pursuant to WI:uch the “Board will not conduet any further prosecutron of
allegatrons contznned in [sueh] Complamt ” (Exhibrt 24 to Respondent’ S rnotron)

II. RAVIKUMAR ISSUE: PROSECUTING COUNSEL IS ENTITLED TO
SUMMARY DECISION, BUT RESPONDENT ISNOT

First, Respondent hds not violated 234 CMR.5.20(1) whick prohibits a licensee

from associating or cooperating with any person in any manner in an effoit to aveid or .

| circumvent the intent or provisions of G.L. c. 112,"§§ 43 through 53 and § 61. The
phrase “effort to avoid_ or circumvent” requires intent whieh requires a showing
Respondent knew at the appiieéble time Raviicmnar was nnlicensed, wlrich is absent.
Second, Respondent is not subject to discipline under the misconduct prong of
234 CMR 9.05(1). Mrseonduct “is more than that conduct which comes. about by reason
| of error of Jndgment or lack of diligence. It involves intentional wrongdoing or 1ack of

concern for one's conduct.” Hei}man v. Board of Registration in Medrcme, 404 Mass.

800, 804 (1989) Respondent did not commit misconduct as he was .una'ware of

Ravikumar’s status wntil April of 2013,

Third, Reepondent is not subject to discipline under the gross misconduct prong

of GL.c. 112;§ 61 because gross miscondnct requires intentional, ﬂagrant and extreme

wrongdoing, which is absent. Id. at. 804,

sThe Board has jurisdiction. See Wang v. Board of Registration in Medicins, 405 Mass, 5 (1939).



fourth, Respondent is not subject to discipline mder the deceit prong of G.L.
. c. 112, § 61 because déceit requires a false repfesentaﬁon of a material fact with
knowledge of 1ts falsity” and such conduct is absent -
Fifth-seventh, Respondent has not vxolated elther 234 CMR 5. 10(1) (hcensed
dénﬁst may delegate certain dental duties toa propezly educated, trained, and quahﬁed
| dental auxiliary); 234 CMR.S'.'I 0(2) (supervising a;anﬁét responsiﬁle 'for del;géted acts
cand ﬁro_cedures perfo;r_ned by dental éuxiliary; dentist who delegates a proceduxé to an
auxiliary who does not meet the requjxemehts necessary may be subj ect to disciplinary
" action); or 234 CMR 5. 12 (non—delegable dental dutles) Review of these sections, along
with sandvuched 234 CMR 5.11 (enhﬂed “Delegable Procedures” and referencmg
hygienists and dental assmtants) and the definition of dental auxiliary personnel in 234
CMR 2.03 (“dental hygienist ora dental assistant”) demonstrates these regulatlons are
mtendcd to apply to issues related to dental hygienists or assistants - nottoa situation
where a den’nst allows a person he believes tobea hrmted licensed dentist to practice.
However, as a matter of iaw, Respondent’s license is subject to discipiine rglahw:
to the Ravikumar Issue dﬁ five independent groundé. Before aédressing such grounds, an
argument by Respondent will be considered. Respondent contends discipline based upon

summary dec:1510n and not after a full adjudicatory hearing - leates statute (e.g. G:L.

c.- 112, § ¢ 61 .) Respondent relies upon Veksler v. Board of Remstratmn in Denfistry, 429

Mass. 650 (1999). This argument er1s.

. in Veksler v. Board of Registration in Dentistry, 429 Mass. 650 (1999), the. court held
i:hat a dentist convicted of Medicaid fraud and who had conceded her guilt had, pursuant
to the plain language of G. L. c. 112, §§ 52D and 61, “aright of allocution, 'the right to
present mitigating factors prior to sentencing.' " .. However neither the statute nor due

? See Danca v, Taunton Savings Bank, 385 Mass. 1, 8 (1982)



process requ]:ed the board to hold a hearmg to take ev1dence concerning undlsputed

_ facts. Such a hearing would be 2 meaningless exercise.. . Because the magistrate

» - properly could rely on the pe’atmner s convictions as proof thathe engaged in conduct
that called into question his ability to practice wmedicitie, there was no issue of material
fact for which a hearing was required. The board could, therefore, properly rely on the '
summary decision for findings of fact. 801 Code Mass Regs § 1. 01(7)(11)

Kobrm v, Board of Reglstranon in Medlcme 444 Mass 837, 846- 848 (2005)

The ﬁve mdependent giounds for disciplining Respondent’s Jicense as to the :
Ravikumar Issue folloW. Resgpondent’s 11cense is subj ect to d;sc1p1_1ne pursuant to:
234 CMR 9.05(2) (leatmg a duty or standard within 234 CMR); 234 CMR 9.05(1)
(undemnmng public conﬁdcnce), common Iaw regarding undermining pubhc confléence
. 234 CMR 9.05(8) (placmg public health safety or Welfare at risk); and pursuant to the
| “offense[s] agalnst the laws” prong mthm GlL.c. 112 § 61. None of these grounds
requires a showmg Respondent knew or should have known Ravﬂ{umar was unhcensed
Each speaks only of acts and is grounded in strict liability principles. 1 See S_omars V..
Coﬁverged Access, Inc., 454 Mass. 5 82, 591 (2009) (“Non—e of the statutory criteria
speaks of mtent rather all speak of the nature of the service provxded To this-extent

[the statute} is a strict liability [ground]”) Vitale v. State Racmg Commission, 13 Mass.

App. Ct. 1025, 1026 (1982) (rescript), Teview demed in 386 Mass. 1103 (1982) (under
- applicable rule, the trainer “shall be responsible for and Be the absdlute" insurer of the
condition; of the horses he enters regardless of the acts'éf third parties’;; “gven proof that -
- the trainer was not in fact responsible for the @g (bﬁt at moét negligenf in protecting his

horse) would have limited or no relevance”) (Parenthesis in original); Fioravanti v. State

Racing Commission, 6 Mass. App. Ct. 299, 305.(1978) (“rule may do injustice to [on_e]

“The same prmclple apphes to two statutes addressed later—G.L.c. 112, § 45A (employmg purported
holder of limited dental license in a private dentel office), and G.L. e 112 § 52 {employing or perm;ttmg
person whe is not properly registered to practice dentistry).



inmocent of wrong doing; but it serves to protect the pubiic”) Compare Gainsboro V.

" Boston, 75 Mass. App. Qt. 1105 (2009) (1§_28). at 2-3 (“no claim that a_nSr la\&, rule, or
regulation was violated”; “It i tau’gaﬁmunt tor’.che impositi.on of strict liability or arbitrary
e | | | A' | |

_ First, By xegulaﬁon 234 CMR 9.05(1) tﬁéBda_:rd may disciﬁine for c_;bﬁdnp't:t'hat )
underminéé p‘u‘_blig (;é;nﬁderﬁée in the profés'sion’s mtegnty S_ébpnci, 'm:_uier the common
law, the léoard may discipline for conduct which undermings pilb.lic-conﬁdence 1n the

profession’s integrity. See Sugarmanv. Board of Registration in Medicine, 422 Mass.

338, 342 (1596). By Respohdent’é‘ conduct, an unlicensed person practiced dentistry for
over two years under_mﬁﬁng the public’s confidence in the profession’s integrity.
Respondent éppears to agr‘éé \aﬁth such effect. WSQ Respondent’s opposition at p 17
(“dentists that réferred their patients to BaMw] have.und.ermiﬁed the public

conﬁdencé”j

‘

Third, by Respondent’ S condﬁct,, an unlicensed person was practicing dentistry for
over two yeéxs placing the public health, safety and welfare at risk in violation of 234
CMR 9.05(8). Respbndent appears to agree with such effect. See Respondent’s
opposition at p 17 (“dentists that referred thei_'r patients to [Rayvikumar] have ... placed
fhe public health, safety, or welfare at risk”) -
Fourth, in éontraventioﬁ of 234 CMR 5.20(3), Respoﬁdent entereci intp_ an

agreement with an unlicensed person which allowed such person final décision—maldng

IR espondent dovotes substantial argument as to whether or not he should have known Ravikumar was
unlicensed. But it is immatexrial whether or not Respondent should have known. The grounds upon which
Respondent’s license is subject to discipiine relative to the Ravikumar Issue do not require any showing
Respondent knew or should have known of the unlicensed status. Respondent’s alternative request that
under a "should of known" standard the case must be expanded fo include various dental community
persons as respondents is denjed.



. authorify over selectiolll of a_(;oursé of treatment aﬁd/or ﬁrdfessional practice decision-
making.' By violating 5.20(3) Respondent is subject to disciplirie‘ under 234 CMR.
9, 05(2) for vmlahon ofa duty or standard set out in 234 CMR.

F]_ﬁh Respondent’s v101at1011 of 234 CMR 5. 20(3) 234 CMR 9, 05(1) 234 CMR
9.03(2), 234 CMR 9.05(8), GL c. 112, § 45A (employing purported holder of Inmted
license in pﬁvate dex:_ttal ofﬁce) and/or G.L. ¢. 112, §52 (eﬁlploying or perﬁﬁttmg—pe.:rson
who is not properly registered-. t6 p‘racticé déntistly) make;s Reséo‘ndent’ s l‘icense'subj eqt
1o dlsc1p1me pursuant to “offense[s] against the laws of the Commonweal ” prong W‘iﬂ‘]ln

c. 112, § 61 See Giroux v, Board of Dental Exa:mmers 322 Mass 251 252 (1948)12 1

- Because the Board needs only one ground upon which to subject Respondent’s

" license fo discipline —- and has five inaepéndent bases - Prosecuting Counsel’s motioq on
the Ravilcumar Issue should Se allowed, and i{espondent’s motion on the Ravikumar
Issue should be denied: |

HI.SUMMARY DECISION MOTIONS AS TO THE CONTINU]NG
EDUCATION ISSUE MUST BE DENIED

Pursuant te 234 CMR 4.14(4), no licensee may renew a license unless he has
completed all continuing education'requiréd for rénewal sét forth in 234 CMR 8.00.,
Pursuant to 234 CMR 8.03 (a-b), a licensee seeking to renew a license must comﬂete

continuing education in IC and CPR as a condition pr_ecec{ent to the biennial renewal.

4

21t is not necessary to decide whether the Board has authority to fine Respondent under G.L. c. 112, § 52
‘under the circumstances.

3The record is not saffi cient to determing whether Respondent is subject to discipline pursuant to the *
malpractice prong of G.L. ¢. 112, § 61 or for unprofessional conduct under 234 CMR 9. 05(1). Theréisa
relationship between accepted standards of practice and the malpractice prong. See Fitzperald v. Board of

Registration in Veterinary Medicine, 399 Mass. 901, 904-05 (1987). The record is devoid of any accepted
standards of practice. :




Respondent dict not take any continuing education in IC or CPR between January 1, 2010

and March 31 2012, ‘out renewed his heense

Respondent contends hls comphance with a Consent Agreement preeludes the
Board from dlsc1phn1ng Ins heense on this bas1s Respondent entered mto a Consent -
Agreement w1th the Board effeetwe September 9,201 3 The Consent Agreement stated
the “Board agrees that as conszderanon for the Licensee’s entering into this Consent
Agreement, the Board will not co_nduct any further prosecntton of eﬂegatzons contained
in the Complaint inelnded in boeket No. DEN-2009-0061...." Vléespondent contends “the
Board is foreclosed from proseeuting [‘him] for lack of conﬁnuiné education prior to
September 9, ‘2.013.” {Respondent’s opposition atp. 15)
| " Before any analyszs may commence as to any effect of the Consent Agreeznent -on
this case, the allegatlons in the Complaint in DE'N~2009 0061 must be known Those
allegations are not in the record. This requires a denial of both motions as to the

Continuing Education Issue.

By: _81%\ W M [
Jason B. Barshak, Chief Administrative Magistrate
Department of Public Health, Office of General Counsel
Issued: January 27, 2017 '
To:. _ Vita Berg, Bsq., Cinef Boards Counsel, Department of Pu‘ohc Health, 239
Causeway Street, 5% Floor, Boston, MA 02114

¥No party suggests Respondent’s license was not renewed during the applicable time. '





