Re:


Rayora, Inc.

d/b/a:

Dracut Center Convenience 

Premise:

1388 Bridge Street

City/Town:
Dracut, MA 01826

Heard:

September 2, 2009

DECISION


This is an appeal of the action of the Dracut Licensing Board suspending the license of Rayora, Inc. d/b/a Dracut Center Convenience (Rayora or the “Licensee”).  On August 12, 2008 the Local Board held a hearing to determine if on May 18, 2009 Rayora permitted an illegality on their premises by selling or delivering an alcoholic beverage to a person under twenty-one (21) years of age utilizing an underage cooperating witness for the operation.  


On August 12, 2008, the Licensee had its license suspended for a period of fifteen (15) days, with three (3) days to be served and twelve (12) days to be held in abeyance for a period of two (2) years.   On June 23, 2009 as a result of the evidence presented at the hearing.  The Dracut Board of Selectmen vacated and imposed the balance of the suspended sentence of twelve (12) days and suspended the license for an additional thirty (30) days. The offense for which the suspended sentence was imposed was also a violation of M.G.L. c. 138, §34.        


As a result of the sentence imposed upon Rayora, they have appealed the decision to the Alcoholic Beverages Control Commission (the “Commission”).  A hearing was held on September 2, 2009.  During the hearing, parties offered testimony through police officers (Detective Mellonakos) and citizen witnesses.  A joint memorandum and the following exhibits are in evidence:

1. Dracut Police Reports dated 5/24/08; 

2. Minutes of the Licensing Commission hearing;

3. Notice of Hearing dated May 27, 2009; 

4. Beer Seized;

5. Photographs of the beer that was seized; 

6. Transcript of Licensing Commission Hearing;

7. Tape of Local Licensing Hearing;

8. Compliance Check Guidelines;

9. TIPS Certification; and, 

10. ID Visor Z22 Countertop Quick Store Guide


There is one tape of the hearing.  Several witnesses testified.  

Facts

Detective Mellonakos from the Dracut Police Department testified that on May 18, 2009, he and Detective Buote and Officer Williams utilized an underage cooperation witness for the operation.   The underage female was brought to businesses in Dracut and was instructed to attempt to purchase alcohol.   Detective Mellonakos testified that he drove the underage female to the aforesaid establishment Dracut Center Convenience and waited in the unmarked undercover vehicle while she went in the store.  Detective Buote and Officer Williams maintained visual contact with the underage operative from an unmarked undercover vehicle as the underage operative entered and exited the establishment.  A clerk at Dracut Center Convenience sold the underage operative, who was twenty (20) years of age, one sixteen (16) ounce can of Miller Light.  


The clerk disputed this.  He testified that he asked the underage operative for her identification and she strenuously objected to giving her identification to the clerk.

Discussion

The Town of Dracut alleges that the convenience store, Dracut Center Convenience through its clerk, committed an illegality on its premises on May 18, 2009.  Specifically, it alleges that Dracut Center Convenience sold to an underage operative that was under the age of twenty-one (21). Massachusetts General Laws Ch. 138, §34, provides in pertinent point that “whoever makes a sale or delivery of any alcoholic beverage or alcohol to any person under 21 years of age, either for his own use or for the use of his parent or any other person…shall be punished.”   


It is the position of Dracut Center Convenience store that the Town did not comply with the guidelines thus rendering the violation null and void and if the ABCC were to find the compliance satisfied the decision made by the Local Board is unduly harsh, burdensome and beyond its powers under the law.  The respondent’s position is clearly outlined in its memorandum and was articulated by its witnesses.  The respondents strongly argued that the sale of alcohol by the appellant to underage patrons subjected the appellant to action by the Licensing Board.  The respondent also firmly believed in its position that the decision was appropriate given the fact of the appellant’s disciplinary history.  

In reviewing the facts of this case, the ABCC, must look at the facts “anew” and keep in mind it is a de-novo hearing.  In accordance with M.G.L. c. 138, §67, “the ABCC is required to offer a de-novo.” See also United Food Corp. v. Alcoholic Beverages Control Commission.  

The respondent offered as evidence a transcript of the minutes of the Board of Selectmen’s meeting.  Supporting its position is the fact that there were three (3) establishments in the Town who according to them “suffered” the same punishment.  The first, Andy & Leo’s Liquors had a liquor license for only six (6) months and had one (1) violation.  The case before them, Dracut Center Convenience had their license for approximately two (2) years and had two (2) violations and Alexander’s Pharmacy, who had a license for approximately ten (10) years or more and had one (1) violation.  For each of these license holders, the Town had given the same penalty.  

It is also important to note that the appellant was on a suspended sentence during the commission of this second offense.  The fact that all three license holders were given the same punishment and the case before us presented a situation whereby the license holder acted more carelessly by committing another illegality while on a suspended sentence diffuses the appellant’s argument that the punishment was “unduly harsh.”
  To argue that the punishment imposed upon the appellant is too harsh is clearly without merit and when presented with this evidence the argument falls flat.  

Under M.G.L. c. 30A, §11, the State Administrative Procedure Act, administrative agencies and commission are given wide latitude in observing the rules of evidence.  In the case at bar, the clerk testified that he asked the underage operative for identification and she refused.  The respondent testified that in following the guidelines the underage operative acted in compliance with all the guidelines, one being that if asked for identification, you immediately leave without alcohol.  

In reviewing the testimony and evidence it seems clear the underage operative was served and that the clerk did not ask the underage operative, for identification.  

Conclusion

Based on the fact that there was ample evidence to find, the Town followed the Compliance Check Guidelines, and the appellant admitted the offense occurred, there is sufficient evidence before the Board to find that Dracut Center Convenience permitted an illegality on May 18, 2009.  The Local Board’s suspension of the license for a period of thirty (30) days is justified in that the respondent was still serving a suspended sentence which was imposed on August 12, 2008 of fifteen (15) days, three (3) days to be served and twelve (12) to be held in abeyance for two (2) years.  

This must be considered in determining whether the Town acted in a harsh or burdensome manner as alleged by the respondent.  The Commission finds it did not.  


The Commission approves the action of the Dracut License Commission in suspending the Rayora, Inc. d/b/a Dracut Center Convenience for thirty (30) days.  The appeal is DENIED.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner____________________________________________________

I, the undersigned, hereby certify that I have reviewed the hearing record and concur with the above decision.  

Robert H. Cronin, Commissioner __________________________________________________

Dated in Boston, Massachusetts this 25th day of January 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:    Local Licensing Board

        Kevin J. Murphy, Esq. 

        James P. Hall, Esq. 
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� The appellant argues that the punishment was too high and not consistent with past decisions.  However, the appellant was on a suspended sentence, committed the illegality less than a year later and suffered consequences similar to that of a licensee in possession of a license for over ten (10) years with on violation 
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