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INTRODUCTION

This arbitration proceeding is held pursuant to the Telecommunications Act of 1996, 47 U.S.C.
8§ 252 ("Act"). The proceeding is a consolidated arbitration between MediaOne Telecommunications
of Massachusetts, Inc. (“MediaOne’) and New England Telephone and Telegraph Company d/b/al
Bdl Atlantic-Massachusetts (“Bell Atlantic”). A portion of the proceeding (as described below) has
been consolidated with D.T.E. 99-52, an arbitration between Greater Media Telephone, Inc. (“ Greater
Media’) and Bell Atlantic, in order to address Smilar issues.

Bdl Atlantic is an incumbent loca exchange carrier ("ILEC"), as defined by the Act, within the
Commonwealth of Massachusetts. MediaOne and Greater Media are both facilities-based*
competitive loca exchange carriers (“CLECS’). MediaOne has been offering resdentid loca exchange
service to customersin eastern Massachusetts since September 1998, under a negotiated
interconnection agreement approved by the Department on December 2, 19982 Greater Mediais
arbitrating itsinitid interconnection agreement with Bell Atlantic and is not currently providing
telecommunications services. Greater Mediaisin the process of completing its network design, and
plansto provide loca exchange and other telecommunications services, initidly in the Worcester area.

On April 22, 1999, both MediaOne and Bdll Atlantic filed Petitions for Arbitration pursuant to

! The carriers networks comprise (or will comprise in Greater Media s Stuation) a combination
of cable plant and telecommunications fadilities, including switching equipment.

2 That term of that interconnection agreement expired on April 18, 1998, but pursuant to Section
21, Term and Termination, of the expired interconnection agreement, the parties continue to
operate under the agreement until a new agreement isin place.
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Section 252(b) of the Act.® The MediaOne petition was docketed as D.T.E. 99-42 and the Bell
Atlantic petition was docketed as D.T.E. 99-43. The Arhitrator* consolidated the two Petitions for
Arbitration (*MediaOne/Bdl Atlantic Arbitration”) on May 6, 1999. On June 9, 1999, the Arbitrator
granted amotion filed by Greaster Mediafor Partid Consolidation stating that the issues involved
common questions of law and fact.

On June 4, 1999, Greater Media® filed aMoation for Partid Consolidation of Arbitration
proposing that the Department consolidate Six issues included in the Greater Media arbitration petition
with the MediaOne/Bell Atlantic Arbitration. Thesx issuesare: (1) Rate Demarcation Point Definition,
(2) Interpretation and Congtruction, (3) Geographic Relevance, (4) Physicd Architecture, (5) Trunk
Group Connections and Ordering, and (6) Network Interface Device. The Arbitrator aso accepted a
request by the parties that should a consolidated issue be resolved between MediaOne and Bell
Atlantic (but not Greater Media), that issue would continue to be investigated, and decided, in the
Greater Media Arbitration. Since the consolidation ruling, Bell Atlantic and MediaOne have resolved
the Rate Demarceation Point and the Network Interface Device issues.

On June 18, 1999, the parties submitted prefiled direct testimony, and on June 24, 1999,

rebuttal testimony wasfiled. On June 28, June 29, and July 8, 1999, the Department conducted

3 Section 252(b) of the Act permits a carrier to petition a state commission to arbitrate any issue
left unresolved after voluntary negotiations between the carriers have occurred. 47 U.S.C. 8§
252(b)(2).

4 The Commission designated Department Hearing Officer Joan Foster Evans as the Arbitrator.

> Greater Mediafiled a Petition for Arbitration of an interconnection agreement with Bell Atlantic
on May 10, 1999.
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arbitration hearings at its offices. In support of its proposal, MediaOne presented the testimony of
David Kowolenko, its director of telecommunications, regarding interconnection and performance
gandards, incentives for local number portability (“LNP”), and certain trunk forecasting issues, and the
testimony of Gerry Coe, its service interconnection manager, regarding trangt traffic. Bell Atlantic
presented Jeffrey A. Masoner, Bell-Atlantic’ s vice-president, interconnection services (adopting the
prefiled testimony of John E. Howard); Donald E. Albert, its network services director of competitive
locdl exchange carrier implementation; Alice Shocket, aBéll Atlantic senior andy4, interconnection
sarvices, on the issues of interconnection, trangt service, and porting metrics;, and Ken Garbarino, its
director of operations regulatory requirements, on the issue of porting stlandards and remedies. Greater
Media presented the testimony of Dr. Francis R. Collins, president of CCL Corporation, who
addressed interconnection and physica architecture issues, and trunk group ordering. The parties aso
filed Pogtion Statements which addressed issues generdly not discussed in testimony.

The parties submitted initid briefs on July 16, 1999, including proposed findings of fact and
conclusions of law, and reply briefs on July 22, 1999. The record consists of 17 exhibits, 52 record
request responses, and responses to al discovery requests filed in this proceeding.®

A. MediaOne Mation for Interlocutory Order

On June 10, 1999, MediaOne filed with the Department a Motion for Interlocutory Order
(“Mation”). Inits Motion, MediaOne requested that the Department issue an interlocutory order

resolving a dioute between itsdf and Bell Atlantic regarding the rdationship between the

6 The parties agreed that dl discovery responses submitted in this proceeding would be entered
asevidence. Those responses are referred to in this Order by their information request
designations.
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interconnection agreement that is the subject of this arbitration, and Bell Atlantic’s Interconnection Tariff
No. 17.” On June 18, 1999, Bell Atlantic filed an Opposition to MediaOne's Mation. Also on June
18, 1999, Greater Mediafiled a“Postion Statement on the Issue of Interpretation and Construction of
Proposed Interconnection Agreement in Light of MediaOne' s Motion” (“Pogtion Statement”).

The Arbitrator issued a Ruling on MediaOn€e' s Mation on July 30, 1999 (“Ruling’). In her
Ruling, the Arbitrator reaffirmed the Department’ s rule of interpretation as ated in Resdle Taiff,
D.T.E. 98-15, at 13 (Phase |) (1998) (“Resde Taiff”), and gpplied it to govern the rdationship
between the interconnection agreements which are the subject of this arbitration and tariffs gpproved or
to be filed by the parties (Ruling at 5). The Arbitrator outlined the rules regarding this relationship as
follows. (1) the interconnection agreement entered into by the parties generdly controls the relationship
of the parties;, (2) the parties have the ability to choose to incorporate terms of atariff, and that choice
should be specified in the interconnection agreement; (3) the parties may eect to purchase services
under tariff that are not otherwise in an interconnection agreement; (4) in the event of a conflict between
provisons of atariff and the interconnection agreement, the interconnection agreement controls, and (5)
where the Department orders aloca exchange carrier (“LEC”) to include certain termsin a tariff, either

through an arbitration proceeding or other proceeding, Department-ordered provisions control (id.).

B. Moations for Clarification of Arbitrator’s Ruling

! Bdl Atlantic filed Tariff No. 17 with the Department on April 2, 1999, and filed additiond tariff
provisons on May 28, June 11, and August 13, 1999. See D.T.E. 98-57 (“Tariff 17
Proceeding”). The Department suspended the tariff for investigation until November 2, 1999,
Bdl Atlantic Tariffs Nos 14 and 17, D.T.E. 98-57 (May 18, 1999). This matter is still pending
before the Department.
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MediaOne, Greater Media, and Bell Atlantic each filed, on August 4, 1999, motions for
darification with respect to various components of the Ruling.?. MediaOne seeks clarification asto
whether the first sentence of Bell Atlantic’s proposed Section 2.2 should be included in the
interconnection agreement (MediaOne Mation for Clarification a 2).  Although the Ruling did not
explicitly provide that this first sentence® should not be included in the interconnection agreement,
MediaOne argues that it does not comport with the Ruling and, therefore, seeks clarification on this
matter (id.). Moreover, MediaOne requests the Department to determine that MediaOne' s proposed
firgt sentence for Section 2.2 isin fact congstent with the Ruling and should be included in the
interconnection agreement (id. at 2-3).

MediaOne dso requests clarification of the Arbitrator’ s ruling that the terms and conditions of
an interconnection agreement will be superseded when the Department orders a LEC to include certain
termsin atariff, either through an arbitration proceeding or other proceeding. MediaOne contends that
this ruling may have the effect of violating its due process rights by denying it adequate notice of an
investigation that would substantidly and specificaly affect it (id. at 3). Consequently, MediaOne
requests that the Department define more fully the scope and intent of this portion of the Ruling (id.).

Inits motion for clarification, Greater Media arguesthat it is unclear whether the Arbitrator

intended to resolve Greater Medid s dispute with Bdll Atlantic about the language governing the

8 Although Bell Atlantic labeled its motion “Apped and Moation for Clarification of Arbitrator
Ruling,” wefind only arequest for darification contained in this filing, and not an goped of the
Ruling.

o The firg sentence of Bell Atlantic’s proposed Section 2.2 reads asfollows. “Each party hereby
incorporates by reference those provisons of its tariff that govern the provision of any services
or facilities provided hereunder.”
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interpretation and congtruction of their interconnection agreement (Greater Media Motion for
Claification at 3). Greater Media assarts that the Ruling did not specificaly address Greater Medid s
proposed interconnection agreement language for Section 2.2, which it arguesis consstent with the
Ruling, and that it would be erroneous to treat the Ruling as resolving the issue (id. at 3-4). With
respect to the Ruling's determination that Department-ordered provisons supersede conflicting
interconnection agreement provisons, Greater Media seeks clarification that an “other proceeding”
does not include the Department’ s review of atariff filed by Bell Atlantic without a prior order of the
Department ether (1) requiring such afiling or (2) requiring the pecific terms and conditions included
by Bel Atlantic in such ataiff filing (id. at 4). Lastly, Greater Media argues that even after the
guidance contained in the Ruling, ambiguities exist in Bell Atlantic's proposed Section 2.2 language and
that Greater Media s proposed language is clear and should be adopted (id. &t 5).

Bdl Atlantic seeksto dlarify the effect of the Ruling on Bell Atlantic's proposed language in
Sections 2.2 and 20 (Bl Atlantic Motion for Clarification at 2). Furthermore, Bell Atlantic requests
clarification of the Satus of incorporating the relevant tariff provisonsinto the MediaOne
interconnection agreement and the “open” issues requiring Department resolution in this Order (id.).
Bdl Atlantic argues that in the Ruling, the Arbitrator implies that other than the remova of the language
providing the specific prevails over the generd, the remainder of that section and dl of Section 20 are
acceptable™® (id. at 3). Finaly, Bel Atlantic arguesthat if the three sections cited by MediaOne as

open (i.e,, Sections 11.7, 11.9, and 19) remain unresolved, the Department should adopt Bell

10 The Department notes that the Arbitrator specifically directed the parties to incorporate
language into their interconnection agreements that comports with the Ruling (Ruling &t 5).
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Atlantic's proposed language for those sections (id. at 3-4).*

C. Standard of Review

Clarification of previoudy issued orders may be granted when an order isslent asto the
disposition of a specific issue requiring determination in the order, or when the order contains language

that is so ambiguous as to leave doubt asto its meaning. Boston Edison Company, D.P.U. 92-1A-B at

4 (1993); Whitinsville Water Company, D.P.U. 89-67-A at 1-2 (1989). Clarification does not involve

reexamining the record for the purpose of substantively modifying adecison. Boston Edison

Company, D.P.U. 90-335-A at 3 (1992), diting Fitchburg Gas & Electric Light Company, D.P.U.
18296/18297, at 2 (1976).

D. Andysis and Findings

The Department grants in part and denies in part the motions for clarification. We agreethat in
certain repects the Ruling is ambiguous, creating doubt as to the Ruling's meaning and the
Depatment’sintent. To darify, we raterate our finding, set forth in our Resde Taiff Order, that the
Act established a preference for negotiated, as opposed to arbitrated, agreements. See Resdle Taiff,
a 13-14. Inthat Order, we determined that a benefit of this preference is that subsequently adopted
resde tariffs may not supersede the negotiated terms and conditions of an existing resde agreement
unlessthe parties mutudly agree otherwise. 1d. at 14. We found that arbitrated terms and conditions
should be treated differently: “Where parties have sought [an arbitration], the Department-arbitrated

provisonsin the tariff shal supersede corresponding provisionsin the existing resde agreements

1 Subsequently, the Department was informed by the parties that Sections 11.7, 11.9, and 19
were resolved and, therefore, are negotiated Sections of the interconnection agreement. The
rule clarified here gpplies to these negotiated provisons.
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between those parties,” and “any future Department-arbitrated changes to the resde discount will
govern and supersede exigting interconnection agreements.” |d.

While the subject matter of the Resde Tariff Order concerned resdle exclusively, we find that
the policy st forth in that Order is sound and gpplicable to the interconnection matters covered by
Taiff No. 17. Department-arbitrated provisionsincluded in atariff, resde or otherwise, shall
supersede corresponding arbitrated provisons in interconnection agreements between those parties.
See Resde Taiff a 14. However, we further clarify that the Department in certain circumstances may
explicitly direct that atariff provision supercede negotiated provisions on the same subject matter (see,

Collocation Order, D.T.E. 98-58 (1999)). This does not mean that a negotiated provisonin

MediaOné€' s interconnection agreement, for example, would be superseded by a corresponding
provison from a subsequent Department arbitration of a different carrier’ s interconnection agreement.
We decline to incorporate Greater Medid s suggested language with respect to what is an “other
proceeding,” as contained in the Ruling (see Greater Media Motion for Clarification at 4). Our Order
makes clear that the Department-ordered provisions contained in Department-approved tariffs shal
supersede corresponding arbitrated provisions in interconnection agreements, and that there may be
circumstances where the Department explicitly requiresthat atariff provision supercede negotiated
provisions on the same subject matter.

The Arbitrator directed the parties, which the Department determines to include Greater Media
in addition to MediaOne and Bdll Atlantic, to incorporate language in their interconnection agreements
that comports with the Ruling. Specificdly, the Arbitrator determined thet the following Bell Atlantic

proposed phrase in Section 2.2 should not be included: “the specific shdl prevail over the more
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generd” (Ruling & 5). Initsmotion for darification, Bell Atlantic agreed to delete that phrase from both
its MediaOne and Greater Media interconnection agreements (Bl Atlantic Motion for Clarification at
3). However, Bell Atlantic, MediaOne, and Greater Media remain unclear about which party’s
proposed language for Section 2.2 should be approved by the Department (id. at 3; MediaOne Motion
for Clarification at 2-3; Greater MediaMotion for Clarification at 3-5).

MediaOne argues that the first sentence of Bell Atlantic’s proposed Section 2.2 should be
deleted and replaced with the first sentence of MediaOne's proposdl filed on June 8, 1999 (MediaOne
Motion for Clarification at 2). We agree with MediaOne that Bell Atlantic’ sfirst sentence, provided
abovein footnote 9, involves agenerd incorporation by reference, and isinconsstent with the specific
incorporation favored by the Department in thisinstance. Therefore, that wording does not comport
with the Ruling and shdl be removed from Section 2.2 (seeid.). MediaOne's proposed first sentence
for Section 2.2, “The Agreement governs the provisions of al services or facilities provided hereunder
unless the Parties have specificdly referenced an gpplicable provison of their Tariff in this Agreement,
in which case the referenced Tariff provison goplies,” accurately reflects the Department’ s policy that
tariffs do not supersede the corresponding negotiated rates, terms, and conditions of interconnection
agreements unless the parties mutualy agree that the tariff does so or may do so (seeid.; Redle Tariff
a 14). Therefore, the first sentence of Section 2.2 of the MediaOne/Bdll Atlantic interconnection
agreement shal use MediaOne's proposed sentence, referred to above.

But for disputing Bell Atlantic's proposed first sentence in Section 2.2, MediaOne does not
argue againg incorporating the remainder of Bell Atlantic's proposal, as amended by the Ruling (see

MediaOne Mation for Clarification at 2-3). However, the Department finds that the rest of Section 2.2
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should aso reflect Department policy, clarified above, with respect to terms and conditions of
Department-approved tariffs superseding corresponding arbitrated terms and conditions of
interconnection agreements. Therefore, we gpprove the following language for Section 2.2, which
other than the new firgt and last sentences, Bell Atlantic proposed in exhibit B of its Petition:

The Agreement governs the provisions of dl services or facilities provided hereunder
unless the Parties have specificaly referenced an gpplicable provison of ther Tariff in
this Agreement, in which case the referenced Tariff provison gpplies. Subject to the
terms st forth in Section 20 regarding rates and charges, if any provison of this
Agreement and an applicable tariff cannot be reasonably construed or interpreted to
avoid conflict, the provison contained in this Agreement shdl preval.

If any provison contained in this main body of the Agreement and any Schedule or
Exhibit hereto cannot be reasonably construed or interpreted to avoid conflict, the
provison contained in the main body of the Agreement shall prevail. Thefact that a
condition, right, obligation, or other term appears in this Agreement but not in any such
Taiff or in such Tariff but not in this Agreement, shal not be interpreted as, or be
deemed grounds for finding, a conflict for purposes of this Section 2. Terms and
conditions of Department-gpproved tariffs (which are derived from a Department
arbitration or other proceeding) shal supersede corresponding arbitrated terms and
conditions of this Agreement. Terms and conditions of Department-approved tariffs
(which are derived from a Department arbitration or other proceeding) shal supersede
corresponding negotiated terms and conditions of this Agreement upon explicit direction
of the Department.

As mentioned above, the Department confirmsin this Order that the Arbitrator’s
finding - - that Bdll Atlantic's proposed phrase, “the specific shdl prevall over the more generd,”
should not be included in the interconnection agreement - - gpplies to both MediaOne' s and Greater
Media's interconnection agreements. Greater Media argues that the Department should adopt Gresater
Medid s proposed Section 2.2 and not Bell Atlantic's version (as amended by the Ruling) (Greater
MediaMoation for Clarification at 3-4). Greater Media s Section 2.2 language provides that the rates

and charges st forth in Exhibit A to the agreement are subject to the continuing jurisdiction of the
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Department and may be modified if ordered or authorized by the Department (see Greater Media
Postion Statement at 13). 1ts proposa contains language that the parties agree to expeditioudy modify
any such ordered or authorized rate or charge (id.). We note that Greater Media s proposal was
gmilar to that initidly proposed by MediaOnein its petition, but that MediaOne later modified its
language, bringing it closer to that which we adopted above.

Inits motion for clarification, Greater Mediaimplicitly argues that the Department must adopt
its language because it is* conggent with the statement in the [Ruling] thet the parties should
incorporate language into their interconnection agreements which comports with the [Ruling]” whereas
Bdl Atlantic's proposal isinconsstent (see Greater Media Motion for Clarification at 3-4). Wefind
that the Section 2.2 language we approve today for the MediaOne/Bdll Atlantic interconnection
agreement is congstent with both the Ruling and the darification of that ruling provided in this Order.
While we do not decide that Greater Media s proposd is inconsistent with the Ruling, we do find that
the new MediaOne/Bell Atlantic Section 2.2 is a more accurate representation of Department policy.

We note that Greater Media' s proposal for Section 2.2, contained in its June 18, 1999 Position
Statement, differs from the verson it filed with its petition on May 10, 1999. Moreover, in its Pogtion
Statement, Greater Media requests that we use identical language for Sections 2.2 and 20. Again, we
note that its proposed language for Section 20, contained in its Position Statement and which is not the
subject of MediaOne's Mation, differs from its proposed language for Section 20 contained in its
petition. We find that Greater Media s proposed language for Section 2.2 contained in its Position
Statement is more gppropriate for discusson on Section 20 because it applies specificdly to “rates and

charges.” Section 2.2 concerns the interpretation and construction of the entire interconnection
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agreement, not just rates and charges therein. Moreover, we decline to address the substance of
Greater Medid s proposed Section 20 in this context (i.e., granting the motions for darification)
because that section was not the subject of MediaOne's Motion (see MediaOne Motion for
Claification a 1). Insum, we direct Greater Media and Bell Atlantic to include language identicd to
that which we approved above for Section 2.2 of their interconnection agreement.

According to Bdl Atlantic, the last issue we must address in our clarification of the Ruling is
what effect the Ruling has on Section 20 of the interconnection agreement (see Bell Atlantic Motion for
Clarification a 3-4). Again, we decline to provide such clarification in this context. Asnoted by Bell
Atlantic in its motion for clarification, Department precedent provides that it will “grant clarification of
previoudy issued orders when an order is sllent as to the digpogition of a specific issue requiring
determination inthe order . . .” (citation omitted). MediaOne's Motion requested an interlocutory
order only on Section 2.2 (see MediaOne Mation for Clarification at 1). Since the Arbitrator was not
asked in her initid Ruling to render a determination on Section 20 cited by Bell Atlantic in its motion for
clarification, we find it ingppropriate to address this matter here. Therefore, this part of Bell Atlantic’s
and Greater Media s motion for clarification is denied.

B. MediaOne Mation to Strike

1. MediaOne's Mation to Strike

On July 30, 1999, MediaOne filed a Mation to Strike the affidavit of Donald E. Albert

(“Motion to Strike”). The affidavit, which was gppended to Bl Atlantic's reply brief, addressed Bell
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Atlantic's costs of establishing amid-span fiber meet'? interconnection.’* MediaOne requests that the
Department gtrike the affidavit because the affidavit purports to present statements of fact that are not
on the record and have not been subject to cross-examination or rebuttal (Motion to Strike at 2).
MediaOne assarts that Bell Atlantic submitted the affidavit without notice to the parties, without a
motion, and without good cause shown, ignoring the Department’ s procedures and rules governing
admission of evidence and the ground rules of this arbitration (id.). MediaOne arguesthat if the
affidavit is admitted into evidence, MediaOne will be prgudiced by its admisson and be denied its
rights to due process (id.).

2. Bdl Atlantic’'s Opposition

On August 2, 1999, Bdll Atlantic filed its Opposition to MediaOne' s Motion to Strike the
affidavit of Donad E. Albert (“Oppodtion”). Inits Oppogtion, Bel Atlantic argues that MediaOne
wrongly proposes to strike Mr. Albert’ s affidavit, and maintains that MediaOne's argument to prohibit
the incluson of the cost data as evidence is without merit and must be dismissed (Oppostion at 2). Bell
Atlantic contends that Mr. Albert’s affidavit was in direct response to MediaOne' s new “compromise’
proposa presented for the first timein MediaOne s Initid Brief, filed after the record was closed (id.).

Bel Atlantic assertsthat it must be alowed to respond to MediaOne' s new proposal, snce the

12 A mid-span fiber meet is an interconnection architecture whereby two carriers  transmisson
facilities meet a amutualy agreed upon point of interconnection with the POI in the middle of a
fiber ring. Each party builds hadf afiber ring and purchases and maintains al the fiber and
eectronicsfor its hdf of thering (Bell Atlantic Brief at 2; Bell Atlantic Response to Petition at
9).

13 In the affidavit, Mr. Albert testified regarding the equipment that Bell Atlantic would need to
ingal to establish amid-gpan meet interconnection arrangement, and the estimated inddled
cost for one such “typica” arrangement.
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proposd contains cost consequences for Bell Atlantic in itsinterconnection arrangement with
MediaOne and in possible interconnection arrangements with other CLECs (id.). Bdl Atlantic dams
that the new proposa conflicts with the earlier testimony of MediaOne s witness, and that this conflict
would have sgnificant consequences for Bdll Atlantic (id., dting Bell Atlantic Reply Brief at 10-12).
Bdl Atlantic inggts that denying Bell Atlantic the opportunity to address this conflict, by presenting the
factsin Mr. Albert’ s affidavit, is “patently unfair” (id. at 3).

Bdl Atlantic maintains that MediaOne' s new proposd is another attempt on MediaOne's part
to impose it own notion of an interconnection arrangement on Bell Atlantic (id.). Bdl Atlantic asserts
that, under the new proposd, it would incur Significant trangportation cost to carry traffic to
MediaOne sinterconnection points, which could average a ten mile distance from Bell Atlantic tandem
offices (id. at 3-4, ating Bell Atlantic Reply Brief & 10). Bel Atlantic refersto Mr. Albert’s testimony
regarding the total additiona equipment cost of $1.5 million for MediaOne's demand for mid-gpan meet
interconnection arrangements and contends that this cost could be multiplied many times if other
CLECs demand the same mid-span interconnection arrangements (id. at 4).

Bdl Atlantic maintains that MediaOne' s demand for solely mid-span meet interconnection
arangementsis actudly aretreat to MediaOne s origind position, which Bell Atlantic did not respond
to, because, during the proceeding, MediaOne' s representations no longer included this demand (id.).
Bel Atlantic argues that MediaOne cannot bring forth its new compromise proposa for mid-span
interconnection arrangements at such alate date and request that Bell Atlantic be denied its response to
the proposd without unduly prgudicing Bell Atlantic (id. at 4-5).

3. Andysis and Findings
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Throughout this proceeding, the Department encouraged the parties to negotiate to resolve their
differences. The Department hasin the past noted that the Act evinces a preference for negotiated
agreements. Resde Taiff Order at 13 (Phase |) (1998). We support the parties efforts at resolving as
many of the terms and conditions of their agreement themsaves as they can (see Section V1., infra).

To the extent that the parties were able to resolve certain issues, this effort was successful, and we do
not review the parties’ resolution in this proceeding. However, to the extent that parties were unable to
resolve certain issues, the Department is required to make a determination on the unresolved issues. 47
U.S.C. § 252(b)(4).

Those determinations must be based on record evidence in this proceeding. Where a party
shifted positions in this proceeding after the record had closed, it ran the risk that there would be no
record evidence to support its new position, and therefore the Department might have no evidence on
which to base afinding initsfavor. Here, the parties continued to negotiate after the close of hearings,
and on some issues, changed position after the close of the record.

Bdl Atlantic states that it filed its affidavit is in response to MediaOne' s “new” proposd
included for thefirst timein its brief (Oppostion a 2). According to Bdll Atlantic, this new proposa
included the following provisons. (1) MediaOne's proposd to establish mid-span meets a each Bell
Atlantic tandem; (2) MediaOne' s proposa to use mid-span meet asiits sole interconnection
arrangement; and (3) MediaOne' s proposa to establish mid-span meets a an average of 10 milesfrom
each tandem. Findly, Bel Atlantic dso contends that MediaOne' s proposal conflicts with the
testimony of MediaOne' s witness (Opposition at 2-4).

Regarding whether these provisons are first presented on brief, MediaOne indicated in its
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Petition that it intended to interconnect via mid-span meets or entrance facilities (MediaOne Petition at
18). The parties had discussed the “footprint” proposal prior to briefing (Exh. MediaOne-3, & 5).
Thus, MediaOne's proposa to establish mid-span meets a each tandem did not appear for the first
time on brief. However, with respect to the distance from the tandem, both MediaOne and Bell
Atlantic proposed a specific maximum mileage for the distance from the tandem switch for amid-span
meet arrangement in thelr briefs (see MediaOne Brief a 15; Bell Atlantic Brief at 28). At the time of
the hearings, MediaOne' s proposa was to locate its mid-span meet within Bell Atlantic's tandem
sarving area (Exh. MediaOne-3, a 5). Thus, the specific mileage proposas are new on brief.
Regarding the last point, MediaOne had testified that it would want the mid-span meet as close as
possible to the tandem office to be able to control as much asits network as possible (Tr. 2, a 283).
However, MediaOne' s witness did not specify a distance at that time.

Bdl Atlantic attempted to put evidence into the record, after it closed, on the cost of the
electronics and equipment needed for a*“typicd” mid-gpan meet arrangement (Bell Atlantic Reply Brief
a Affidavit of Donad E. Albert). However, we cannot tell if this submittal basesits cost estimates on
the distance of amid-gpan meet from the tandem office. The affidavit Imply identifiesthe costs as
those of a“typicd” mid-span meet. Therefore, the affidavit addresses the issue of the cost to Bell
Atlantic of MediaOne's proposal to establish mid-gpan meets in the footprint of Bell Atlantic tandem
serving aress, which was the subject of cross examination at the hearings. As such, Bl Atlantic's
affidavit responded to the subject of mid-span meets that was discussed at the hearings, and not to new
information presented by MediaOne for the first time on brief.

There is no evidence on the record regarding specific distances from the tandem switch for the
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mid-span meet arrangements. There is no evidence on the record quantifying the cost of a mid-span
meet. On the record before us, we cannot determine whether Bell Atlantic’ s quarter mile distance, or
MediaOne' s average ten mile proposal is reasonable. Both proposals are unsupported by the record.

To the extent that any party argued a new position on brief that was unsupported by evidence
taken in this proceeding, the Department may not accept those postions. To the extent that a party
attempted to introduce new evidence on brief, that purported evidence is stricken from the record, in
compliance with the Department’ s procedurd rules, prior decisons, and the Ground Rulesin this
arbitration.** Accordingly, the Motion to Strike of MediaOneis granted. Where applicable, we notein
the Order parties pogitions that were made after the close of the record and which are not supported
by evidence.

V. STANDARD OF REVIEW

Section 252(c) of the Act sets out the standards for arbitrations by state commissions.

47 U.S.C. 8§252(c). Section 252(c) dtates, in relevant part, that a state commission shall

14 The Department set forth its policy on late-filed exhibits in Boston Gas Company,
D.P.U. 88-67, Phase |l a 7 (1989), dating: “A party's presentation of extra-record evidence
to the fact-finder long after the record has closed and after dl briefs have been filed isan
unacceptable tactic, potentidly prgudicid to the rights of other parties even when the evidence
isultimately excluded. Facts or dlegations of facts, once learned, cannot readily be unlearned .
... In the future, once the record in a docket has closed, proper procedure will require that a
party seeking to offer alate-filed exhibit or testimony move to reopen the record to introduce
new evidence. (An exception is the Department's practice to permit updating of routine
information aready provided on the record -- for example, the most recent property tax bills --
or to permit filing responses to outstanding record requests.) The motion should state the
subject or issue that the proffered exhibit or testimony would address. Only if such amotion
were granted by the hearing officer, would it then be proper to present the exhibit or testimony
itsdlf.”
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(1) ensure that such resolution and conditions meet the requirements of section 251,
including the regulations prescribed by the [Federd Communications Commission
(“FCC")] pursuant to section 251,

(2) establish any rates for interconnection, services, or network e ements according to
[section 252(d).]

Section 251(c)(2) of the Act defines the obligations for ILECs to interconnect with other
cariers. Each ILEC hasthe duty

to provide, for the facilities and equipment of any requesting telecommunications
carrier, interconnection with the local exchange carrier’ s network -- (A) for the
transmission and routing of telegphone exchange service and exchange access, (B) at
any technicaly feasible point within the carrier’ s network; (C) that isa least equd in
qudity to that provided by the locd exchange carrier to itsdf or to any subsidiary,
affiliate, or any other party to which the carrier provides interconnection; and (D) on
rates, terms, and conditions that are just, reasonable, and nondiscriminatory, in
accordance with the terms and conditions of the agreement and the requirements of
[section 251] and section 252.

Furthermore, § 252(¢€)(3) provides that “nothing in this section shdl prohibit a State commission
from establishing or enforcing other requirements of State law inits review of an agreement, including
requiring compliance with intrastate telecommunications service qudity standards and requirements.”

V. UNRESOLVED ISSUES

A. Statement Regarding Compliance with Section 251 of the Act

1. | ntroduction
The parties disagree whether to include wording indicating that the terms of the interconnection
agreement ity Bell Atlantic's obligations to provide interconnection under
8§ 251 of the Act. The language proposed by Bl Atlantic isasfollows:
Whereas Sections 251 and 252 of the Communications Act of 1934 as amended by

the Tdecommunications Act of 1996 have specific requirements for interconnection,
unbundled Network Elements and resde service and the Partiesintend that this
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Agreement meset these requirements.

2. Positions of the Parties

a MediaOne
MediaOne gives severd reasons why it cannot agree, a the time that it Sgnsits interconnection
agreement, that the terms of the interconnection agreement will satisfy Bell Atlantic's obligations under
the Act (MediaOne Brief a 8). First, MediaOne arguesthat it is not MediaOne' s obligation to make
that determination, but the obligation of the Department and the FCC (id.). Second, it isimpaossible for
MediaOne to determine & the time of Sgning the interconnection agreement whether Bell Atlantic’'s
performance will in fact comply with 8 251 (id.). Third, MediaOne asserts that Bell Atlantic has taken
positions in the negotiations which MediaOne contends are not in compliance with the Act (id.).
Fourth, MediaOne cites FCC regulations which prohibit demands that a party attest that its obligations
under the Act are being satisfied by the interconnection agreement (id. at 9, dting 47 C.F.R. 8
51.301(c)(2)).
b. Bel Atlantic
Bdl Atlantic explains that the purpose of its proposed section on compliance with § 251
obligations, which it Satesis andard language for its interconnection agreements, isto recognize the
paties obligationsto provide servicesin compliance with the Act (Bell Atlantic Brief a 12). Bdll
Atlantic complainsthat it is disngenuous for MediaOne to assert its rights under the Act, and then to
refuse to acknowledge that the specific arangements which it isingsting upon satisfy Bell Atlantic's
obligations under the Act (id. a 13). Findly, Bdl Atlantic argues that MediaOne's postion falsto

recognize the fact that a fully executed and implemented interconnection agreement would, by definition,
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meet § 251 requirements (id. at 13-14).

3. Andysis and Findings

MediaOneis correct that one of the Department’ s obligations under the Act, when reviewing a
final interconnection agreement, is to make a determination that the interconnection agreement meetsthe
requirements of § 251 of the Act. See 47 U.S.C. 8 252(c)(1). In addition, the FCC regulations cited
by MediaOne, and not addressed by Bell Atlantic, make it clear that “demanding that a requesting
telecommunications carrier attest that an agreement complies with dl provisons of the Act, federa
regulations, or State law” isaviolation of the duty of an ILEC to negotiate in good faith. 47 CF.R. 8§

51.301(c)(2). See dso NYNEX/MES Intelenet Interconnection Agreement, D.P.U. 96-72, at 18

(1996). InD.P.U. 96-72, the Department stated that “[a]lthough the Department does not believe that
goprova of [asmilar provison to thet a issue here] in any way predetermines the issue of [Bell

Atlantic' 5] satisfaction of its obligations under Sections 251 and 271, such approva may givethe
impression of a Department finding on theissue” Granted, Bell Atlantic's proposed provision does not
require that MediaOne attest that the interconnection agreement complies with all provisons of the Act.
However, it does suggest that MediaOne in alesser way acknowledges that the agreement meetsthe
requirements of Section 251. Therefore, the language regarding compliance with Section 251 shdl be
removed from the interconnection agreement.

B. Interconnection and Physical Architecture

1. Points of Interconnection/Geographic Relevance/Physical Architecture

a Introduction

In order for customers of two different loca exchange carriersto cal each other, the network
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facilities of the carriers need to be interconnected. The FCC has defined interconnection under
8 251(c)(2) of the Act asthe physicd linking of two networks for the mutua exchange of treffic.

Implementation of the Loca Competition Provisonsin the Telecommunications Act of 1996, 11 FCC

Rcd 15499 (1996) (“Locd Competition Order”) a 11 176. The carriers must physicaly interconnect at

alocation where they hand off traffic to one another, and also must designate a point on their respective
networks where each assumes respongbility for trangport and termination of traffic from the other
carier. The Act requiresthe carriers to establish reciproca compensation arrangements for the
transport and termination of locd traffic. 47 U.S.C. 8 251(b)(5).

The parties disagree on severa fundamenta issues concerning how to interconnect their
respective networks. These issues (and the corresponding sections in the proposed interconnection
agreement) are. Points of Interconnection (Section 4.2.3), Geographic Relevance (Section 4.2.4), and
Physical Architecture (Sections 4.3.1, 4.3.5, 4.3.9). The Department will address these sections
together, since each relatesto the parties positions on interconnection issues and pertains to the other
sections. Combining these sections results in a more coherent discussion and anaysis.

Certain definitions are important to this discussion of interconnection issues. Bl Atlantic's
interconnection agreements revol ve around the concepts of Points of Interconnection (“POI”) and
Interconnection Points (“IP”). Bell Atlantic definesthe POI asthe physica point or points on loca
exchange carriers networks a which those networks interconnect (Bell Atlantic Brief at 16-17).° By

contrast, according to Bell Atlantic, the IP is a specific point designated by each carrier oniits

15 Depending on the interconnection option salected by the carriers, they may sharea POl (i.e, a
shared mid-span fiber meet) or they may establish aPOI at the other carrier’ s network (i.e., a
collocation ste) (Exh. BA-MA-7, @ 6).
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respective network from which the terminating carrier provides the transport (and termination) to
complete alocd cdl (Bl Atlantic Brief a 17; Exh. BA-MA-7, a 5). In Bell Atlantic’s proposd,
reciproca compensation charges are based and applied upon the designation of the IP (Exh. BA-MA-
7, a 5). Bdl Atlantic explainstha POIs and IPs may be the same point; however, thisis not dways
the case asillustrated by MediaOne' s mid-span meet IP in Lawrence, Massachusetts (Exh. BA-MA-7,
at 6).

In MediaOne's network, its current POI is its mid-span fiber meet near Bell Atlantic's
Lawrence tandem switch (Exh. MediaOne-3, a 4). MediaOne also designatesits I P as the same point
as the POI under this arrangement (Exh. MediaOne-3, at 4). However, Bell Atlantic's IPsfor the
exchange of loca traffic are located either a the end office™® or at the access tandem®” sarving that
particular end office (Exh. BA-MA-7, a 5). Bell Atlantic would define the POI between its network
and MediaOne s network as the mid-span meet in Lawrence and its | P as elther the Lawrence Tandem
or the rlevant Bell Atlantic end office that is connected to and serviced by that tandem (Tr. 2, at 235
236).

Greater Media plans to designate its POl and | P as the same point on its network, at ether its

16 An end officeisaBdl Atlantic switching fadility that exclusively serves cusomersin a pecific
geographic location corresponding to a specific NXX exchange code. Thefird three digitsin a
seven digit telephone number isthe NXX exchange code. Generally spesking, dl cdlsto and
from customers are routed by the particular end office that is designated for that specific
exchange code. Bell Atlantic has 286 end offices in Massachusetts.

1 A Bdl Atlantic tandem office (or tandem switch) either connects trunks to and from (1) a Bell
Atlantic end office and another tandem or (2) CLEC and/or interexchange carrier (“IXC”)
switchesto a Bdl Atlantic tandem. Bell Atlantic has six tandem switches serving Eastern
Massachusetts. The tandem switches are located in Lawrence, two in Cambridge,
Framingham, Worcester, and Brockton.
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proposed switch in Worcester, or a a mid-span meet (Greater Media Brief at 18).

The parties pogtions on interconnection issues focus primarily on (1) the specific method of
interconnection, (2) the number of interconnection points MediaOne and Greater Mediawill establish,
and (3) the locations of the IPs. Below, we first describe Bdll Atlantic' s interconnection proposas for
MediaOne and Greater Media. We then describe interconnection proposals made by MediaOne and
Greater Mediato Bl Atlantic. After describing the parties’ critiques of each other’s proposds, we
andyze and resolve the open issues.

b. Bdl Atlantic Proposals

Thebasisof Bdl Atlantic’sinterconnection proposd is the proposition that the parties should
exchange locd traffic with each other within a reasonable geographic proximity to the terminating end
user customer, defined by Bell Atlantic as a*” geographicdly rdevant point” (Bell Atlantic Brief at 15).
According to Bell Atlantic, each party would be responsible for the trangport to and from the
geographically relevant point, and once traffic is ddivered to an I P, reciproca compensation charges
would apply (id. at 15, 18).

I MediaOne

Bdl Atlantic's proposa to MediaOne includes the following provisons. 1) both Parties

mutualy agree on the establishment of mid-gpan arrangement(s) within a twelve month trangtion period

from the execution of the new interconnection agreement*® (Bell Atlantic Brief a 29; Tr. 2, at 344); 2)

18 On brief, Bell Atlantic proposed that during the twelve month transition period, the parties
would execute a Memorandum of Understanding (*MOU”) within three months of MediaOne's
request to establish amid-span IP and the mid-span |P would be implemented within six
months of executing an MOU unless certain problems arise (Bdll Atlantic Brief a 29). This

(continued...)
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the mid-span arrangements will be located a or near each Bell Atlantic tandem'® (Bell Atlantic Brief at
29; Tr. 2, 332); 3) during the twelve month transition period, Bell Atlantic would provide transport % at
no charge from MediaOne' s existing mid-span arrangement in Lawrence to dl other rdlevant Bdll
Atlantic IPs (Bdll Atlantic Brief at 29; Tr. 2, at 332); 4) Bl Atlantic would limit the traffic volumes
eigiblefor free trangport during the twelve month trangtion period (Bell Atlantic Brief at 29; Tr. 2, a
332); 5) once the volume of traffic delivered by MediaOne for termination to a specific Bell Atlantic
end office exceeds a threshold of one DS-1,% MediaOne would provision direct trunks on the mid-
span meet facilities to that end office and bypass the tandem switch?® (Bell Atlantic Brief at 29; Tr. 2, a
365-366); 6) both parties would gpply an equa and symmetricd reciproca compensation rate of
$.008 per minute of use (Bell Atlantic Brief a 29; Exh. BA-MA-8, & 6); and 7) Bell Atlantic would
provide mid-span meet arrangements as a method of interconnection as long as the location and terms

of the mid-span meet are mutualy agreed upon by the parties (Exh. BA-MA-7, a 15).

18(..continued)
proposa does not appear on the record. To the extent that Bell Atlantic’s position is not
supported on the record, the Department will not accept it.

19 On brief, Bell Atlantic proposes that the mid span meet arrangement will be located within one
quarter mile of each Bl Atlantic tandem (Bell Atlantic Brief a 29). This proposa does not
appear on the record. To the extent that Bell Atlantic’s position is not supported on the record,
the Department will not accept it.

20 Transport is a service whereby one carrier hauls traffic over its network for another carrier.

21 Digital Sgnd Level 1 (“DSL") refersto the peed a which aT-1 circuit will run. A T-1isa
single telegphone circuit that carries up to 24 voice or data communications.

2 See Section V.C.3. for our discussion on direct trunking from MediaOne's IP to a Bell Atlantic
end office,
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. Greater Media

Bel Atlantic’s proposal to Greater Mediais dmogt identica to the one gpproved by the
Department in the Cablevision Lightpath, Inc. (“CLI”)/Bell Atlantic interconnection agreement® (Bdl
Atlantic Brief a 31). Thisinterconnection agreement includes the following provisons. 1) Bell
Atlantic’s IP would be the terminating Bell Atlantic end office serving that Bdll Atlantic customer (id. at
31); 2) the Greater Media | P would be the Greater Media Collocation site(s) established at or near
each Bdl Atlantic tandem(9)? (id. at 32; Tr. 2, at 332); 3) Greater Mediawould establish an initial I1P
at acollocatior? site a the Bell Atlantic tandem inthat LATA (Bell Atlantic Brief at 32); 4) Bell
Atlantic would provide to Greater Media, a no additiond charge, for an interim period, transport from

the Bell Atlantic tandem IP to the other Bell Atlantic tandemsin the LATAZ (id. at 32; Tr. 2, at 332);

23 The Department gpproved the BA/CL I negotiated interconnection agreement on September
10, 1998, effective December 2, 1998.

24 At the hearing, Bdll Atlantic’'s witness stated that under its proposal to both MediaOne and
Greater Media, Greater Media could establish an IP at or near the Bell Atlantic tandem
location (Tr. 2, at 332).

25 Collocation is an arrangement whereby one LEC resides and connects its equipment in the end
office of another LEC, for purposes of obtaining interconnection and/or access to unbundled
network eements (“UNES’).

2 LATA refersto aloca Accessand Transport Area. The Act definesaLATA as“a
continuous geographic area‘ (A) established before February 8, 1996. by a Bell operating
company such that no exchange areaincludes points within more than 1 metropolitan Satistica
area, consolidated metropolitan statistical area, or State, except as expressy permitted under
the AT& T Consent Decree; or (B) established or modified by a Bell operating company after
February 8, 1996, and approved by the [FCC].” 47 U.S.C.

§ 153 (25). Massachusetts hastwo LATAS. aWestern LATA that corresponds to the area
served by the 413 area code; and an Eastern LATA that corresponds to the area served by the
617/508/978/781 area codes.
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5) after the earlier of 24 months?’ following initid exchange of traffic to the other Bell Atlantic tandems,
or ii) the date by which the volume of Greater Media traffic serving other end offices connected to other
Bell Atlantic tandems exceeds a DSL facility,?® Greater Mediawill have two options. Greater Media
could elther compensate Bell Atlantic for the trangport from the initid Bell Atlantic IP to other Bell
Atlantic tandem IPsinthe LATA, or Grester Media could establish an IP &t the other Bell Atlantic
tandem |P (Bell Atlantic Brief at 32-33; Tr. 2, at 366).

C. MediaOne Proposa

MediaOne' s proposd to Bl Atlantic contains the following provisons: 1) it will establish
additiond 1Psin the “footprint”?°of each Bell Atlantic tandem within one year from the effective date of
the new interconnection agreement (MediaOne Brief a 11; Exh. MediaOne-3, at 5); 2) MediaOne will
establish mid-gpan meets at its | Ps located within the “footprint” of each of Bell Atlantic's Sx tandems
(MediaOne Brief at 15; Exh. MediaOne-3, a 5-6; Tr. 2, at 278); 3) if it is unable to agree with Bell
Atlantic on the location of a mid-gpan meet, MediaOne would have the right to select the precise
location of the additiond IPs (MediaOne Brief a 15; Exh. MediaOne-3, at 6); 4) during the twelve-

month trangtion period to establish the additiond 1Ps, Bell Atlantic would not charge MediaOne for

21 The CLI/Béll Atlantic interconnection agreement provides for an 18 month period.

28 The CLI/Béll Atlantic interconnection agreement provides for a DS-3 threshold. A DS-3
circuit will carry up to 672 voice or data communications.

29 MediaOne argues that its “footprint” proposa would establish MediaOne IPs a each Bell
Atlantic tandem within an average of 10 miles from each tandem location (MediaOne Brief at
15). Asdated earlier, MediaOn€e' s position on mileage was firgt introduced on brief. To the
extent that MediaOn€e's position is not supported on the record, the Department may not
accept it. MediaOne tedtified thet it is dready in the process of establishing another IPin
Brockton (Tr. 2, at 289-290).
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trangport between MediaOne s POI in Lawrence and Bdl Atlantic's IPsfor al trunks currently in place
(MediaOne Brief at 13; Tr. 2, at 297-298); 5) transport charges would apply for any incremental
trunks added during this period (MediaOne Brief at 13); 6) adirect trunk group volume threshold of
three DS-1s worth of traffic would apply before MediaOne would be responsible to build out a direct
trunk connection to a Bdll Atlantic end office (MediaOne Brief a 13; Exh. MediaOne-3, a 11); 7) the
blended™ reciprocal compensation rate of $.008 would apply for al Bell Atlantic originated traffic that
would be terminated by MediaOne instead of the higher tandem rate of $.021,% if Bl Atlantic adopts
MediaOne's ten mile proposd; otherwise, the tandem rate would apply (MediaOne Brief at 13; Tr. 2,
at 271); and 7) the parties would agree to undertake commercialy reasonable efforts and be bound by
atime frame to establish additional 1Ps (MediaOne Brief at 13).

d. Greater Media Proposal

Greater Media proposes to define its | P as the point closest to the Bell Atlantic customersto
which it isdirecting cals where Greater Mediainterconnects with Bell Atlantic (Exh. GMT-2, & 7).

Greater Media s proposd to Bell Atlantic includesthefollowing: 1) Greater Mediawill desgnate its

0 Bell Atlantic states that the exiting reciprocal compensation rate of $.008 per minute of useisa
blended end office and tandem reciproca compensation rate that takes into account the
baance of traffic delivered by MediaOneto a Bell Atlantic tandem or end office and Bell
Atlantic’sdelivery of itstraffic to MediaOne' s end office switches (Exh. BA-MA-§, & 6; IR
MediaOne-BA-2-5; Bell Atlantic Brief at 29).

8 MediaOne states thet it has the right to receive tandem termination rates ($.021) as supported
by both federa and state law and initialy included this rate in its tandem footprint proposa
(MediaOne Brief a 11, 14). However, MediaOne has modified its position on tandem
termination rates and has agreed to use Bell Atlantic’s proposed reciproca compensation rate
of $.008 if Bl Atlantic agreesto other eements of its compromise proposal (MediaOne Reply
Brief @ 6).
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POIs and IPs with Bell Atlantic as the same |location where Grester Media has a switch or remote
switching module, which may be at the Worcester Tandem location or at a mid-span meet (Greater
MediaBrief a 5; Exh. GMT-2, a 8; Tr. 2, a 206, 209); 2) Greater Mediawould not be required to
establish more than one IP/POI in each LATA -- diminating from Section 4.2.2.1 the phrase “in each
NPA” would accomplish this point (Greater Media Brief a 5; Exh. GMT-2, at 8); and 2) Greater
Media would diminate Bdll Atlantic's entire proposed section on geographic relevance (Greater Media
Brief a 5). Greater Media aso proposes that when it expands to western Massachusetts, it will add an
IPin the Western LATA (Exh. GMT-2, &t 8).

Greater Mediawould modify Bell Atlantic’s proposal, which incorporates terms from the
CLI1/Bdl Atlantic interconnection agreement, by eliminating the requirement that it interconnect through
collocation at the Bell Atlantic tandem (Greater MediaBrief a 5). Greater Media proposes thet it be
permitted to interconnect at any technicaly feasible point, including, but not limited to, mid-span meet
arangements (id. at 5).

e Positions of the Parties

I Bl Atlantic

Bdl Atlantic contends that its proposals to both MediaOne and Greater Mediaarein full

compliance with the requirements of the Act and the FCC's Local Competition Order® (Bl Atlantic

Brief at 15). Bell Atlantic's proposa provides that when either CLEC assgns telephone numbers

% In the Local Competition Order, the FCC implemented the key provisions of the Act
concerning, among other things, interconnection, access to UNES, and pricing.
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representing a geographic area and rate center, the CLECs should permit Bell Atlantic to ddiver its
traffic to each CLEC within a reasonable geographic proximity to the area represented by the CLEC
customers' telephone numbers (id. a 19). Bel Atlantic cdamsthat it is reasonable to assume that if the
CLEC has active telephone numbersin a Bell Atlantic rate center to which cals are terminating, the
CLEC ds0 has or leases facilities in that geographic area (id. a 20). Bdl Atlantic arguesthat if the
CLEC imposes a network architecture that does not provide for geographicaly relevant IPs, the
additiona trangport costs to haul the CLEC straffic to al of Bdl Atlantic' s tandems from asingle IP
would be substantid (id. at 20, 25). Furthermore, Bell Atlantic maintains that such transport costs were
not consdered in developing the existing reciprocad compensation rates (id. at 25; Bell Atlantic Reply
Brief a 13 n.7).

Bdl Atlantic contends that MediaOne' s footprint proposa, which would dlow MediaOne to
locate its mid-gpan meet |Ps anywhere within the serving area of the tandem, istoo broad (Bell Atlantic
Brief a 26). Under MediaOne s footprint proposa, Bell Atlantic maintains that MediaOne would il
be able to locate its IPs in locations that have little or no relation to where its customers originate or
terminate calls, thereby shifting subgtantid trangport costs to Bdll Atlantic (id. at 27). Further, Bell
Atlantic maintains that the FCC has found that, in the case of new market entrants requesting
interconnection with the ILEC, it is reasonable to require each party to bear a reasonable portion of the
economic cogts of that arrangement and that state commissions are in a better position to determine the

gopropriate distance an incumbent LEC should be required to build out facilities for meet point

B Rate centers are geographic areas (usualy corresponding closdly to end offices) that Bell
Atlantic uses to determine distance-sendtive pricing. Bdl Atlantic has 261 rate centersin the
Eagtern LATA.
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arangements (Bell Atlantic Reply Brief at 9, dting Loca Competition Order at 1] 553).

Bdl Atlantic contends that the FCC, by requiring that a*“requesting carrier that wishesa
‘technically feasible’ but expensive interconnection would ... be required to bear the cost of that
interconnection, including a reasonable profit”, recognizes that CLECs cannot locate their IPs a

arbitrary points (id. at 8, dting Local Competition Order at 1199). Bel Atlantic arguesthat its

geographic relevance proposd is condstent with this requirement (id.). Bell Atlantic Statesthat the 12-
month transition period would be acceptable to it as long as MediaOne agreed to a reasonable traffic
volume limitation during the 12-month period (Bell Atlantic Brief at 26).

Lastly, Bell Atlantic contends that MediaOne' s attempt to impose both the type of
interconnection arrangement and the location of that arrangement on Bell Atlantic is unreasonable and
unacceptable (id. a 27). Bdl Atlanticinggtsit is not refusing to provide a meet point interconnection,
but it is requesting that a mid-span arrangement be mutualy sdected by the partiesand agreed to in
writing (id. a 35-36). Bell Atlantic argues that the mutua agreement of the location of the mid-span
meet isimportant because it dlows Bl Atlantic to manage and control its network codts (id. at 27).
Bdl Atlantic dams that a mid-goan meet should take into consderation where Bell Atlantic has fiber
available because the ILEC is not required to construct facilities regardless of the cost or location (Bell
Atlantic Reply Brief a 11). Moreover, Bell Atlantic indsts that MediaOne's efforts to preclude Bell
Atlantic from even furnishing its own facilities and collocating a MediaOne s end office switch are
unreasonable (Bell Atlantic Brief a 36).

Bdl Atlantic maintains that Greater Media s proposd to establish only a angle switch asits POI

and |P would force Bl Atlantic to incur extensive additiona transport costs to deliver locd traffic from
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every exchange in the LATA to Greater Media (Bell Atlantic Reply Brief at 14). Bdl Atlantic argues
that such aresult would be inefficient and unfair (id.).

Bell Atlantic responds to Greater Media s contention that it would need to make mgor capita
investment in switching equipment if it had to comply with the geographic relevance provison proposed
by Bdl Atlantic by noting that Greeter Mediais only required to provide a hand-off of traffic to Bell
Atlantic a ageographicaly rdevant IP* (id. at 7).

Bdl Atlantic contends that its proposd to Greater Media, which contains dmost identica terms
as the interconnection arrangement in the CLI/Bell Atlantic Agreement, addresses Greater Media s
concerns as anew market entrant (Bell Atlantic Brief at 31, 33). Bdl Atlantic clamsthat its proposed
interconnection arrangement adlows Greater Mediato avoid increased capita costs until its customer
base warrants additiona capital investment by not requiring it to establish multiple IPsinaLATA (id. at
33). Bdl Atlantic explainsthat dlowing a CLEC to establish its IP close to but not a a geographicdly
relevant point is a sgnificant compromise because Bell Atlantic would incur added costs to transport
cdlsto Greater Medid sinitid IP (id.). Bdl Atlantic clamsthat the proposa dlows the partiesto share
trangport cogts and is reasonable (Bell Atlantic Reply Brief at 14).

Bdl Atlantic clams that Greater Media s concern about sharing of transport costs would be
resolved by Greater Media collocating a asngle Bdl Atlantic tandem in the LATA initidly (Bell

Atlantic Brief at 33). Greater Mediawould only provide transport to and from its collocation Site at the

3 Bdl Atlantic states that each party should (1) be responsible for the transport to and from the
geographicaly relevant point by providing its own trangport, (2) compensating the other party
for trangport, (3) purchasing transport from athird party, or (4) negotiating a mid-span meet or
other facility sharing arrangement, such as collocation (Bell Atlantic Brief at 15).
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Bdl Atlantic tandem, Bell Atlantic purports, while Bdll Atlantic would provide most of the transport until
Greater Media expands its network to other local caling areas (id.).

Lastly, Bell Atlantic argues that Greater Media s request to insert language in section 4.3.1 of
the agreement that would not limit Greater Medid s interconnection possibilities exclusvely to
collocation, has aready been agreed to by the parties and included in Section 4.4% (id. at 34). Bdll
Atlantic indgts that while Greater Media has dready agreed in one section of the agreement (Section
4.4) to negotiate dternative interconnection arrangements with Bell Atlantic, it should not be alowed to
confuse another section of the agreement (Section 4.3.1) by seeking additional interconnection options
other than those dready negotiated in that section (id. at 34-35).

. MediaOne

Although MediaOne contends that the Act does not require it to establish additiona IPswithin
Bdl Atlantic' s tandem serving areas, MediaOne is willing to undertake this “ expensve’ task to address
Bell Atlantic’s concerns about excess transport costs (MediaOne Brief at 14). MediaOne maintains
that the FCC has found that arequesting carrier may chose any method of technicdly feasble
interconnection and that meet point arrangements (its preferred method of interconnection) are, in
generd, technicaly feasible (MediaOne Brief a 10). MediaOne states that the FCC has dso found
that an incumbent LEC' s interconnection obligations may require it to build out its facilitiesto
accommodate these meet point arrangements (MediaOne Brief at 10, dting Local Competition Order

a 1553). In addition, MediaOne points out that the FCC has specificaly stated that “ CLECs should

® Section 4.4 (Alternative Interconnection Arrangements) provides for dternative interconnection
arrangements, including mid-span meets, upon mutua agreement of the parties (Bell Atlantic
Brief a 34).
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be dlowed to choose ‘ the most efficient points at which to exchange traffic with the incumbent LECS,
thereby lowering' the competing carriers costs' of transport and termination of traffic’ (MediaOne

Brief a 11, dting Loca Competition Order at 11 172). MediaOne notes that nowhere in the FCC's

discussons of the incumbent LECs' interconnection obligations does it require CLECs to establish
multiple interconnection points (MediaOne Brief at 10). Based upon these FCC statements, MediaOne
arguestha it is reasonable and not unduly expensive to require Bdll Atlantic to interconnect via mid-
gpan fiber meet and to pay for half the build-out expense (i.e., the portion of the fiber congtruction costs
from the tandem to the mid-span meet |P) for each new mid-span meet IP (MediaOne Brief at 15).

MediaOne clams that dthough the FCC has stated that if a carrier requests atechnically
feasible, but expengive interconnection, that carrier would be required to “bear the cost of that
interconnection, plus a reasonable profit”, this quaification would not gpply to MediaOne's proposa
(MediaOne Brief a 10). MediaOne explains that the reason for the additional interconnection costs
associated with establishing the supplementary mid-span meets at Bell Atlantic’ s tandemsis to address
Bdll Atlantic’s concerns about transport costs associated with MediaOne' s original proposal®
(MediaOne Brief at 10).

MediaOne argues that it should ultimately have the fina decison on the location of its P if the
parties cannot agree (MediaOne Brief at 11; Tr. 2, at 296). However, MediaOne States that it intends
to establish an iterative, collaborative process to decide upon the best location for any mid-span meet

IPs (Tr. 2, a 294-296). MediaOne explainsthat it needs to have some certainty that, if the parties

% MediaOne origindly proposed one IP at its existing mid-span meet IPin Lawrence. This
origind |P would eventudly be supplemented by an additiond mid-gpan meet 1P in Brockton
that isin progress (Tr. 2, at 263-264).
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cannot agree to a particular location within a reasonable time frame, MediaOne can make the decison
to support and proceed with its business initiatives (MediaOne Brief a 11). Moreover, MediaOne
dates that Bdll Atlantic's objection to the meet point location is based only on issues of technica
feasbility which violates Bell Atlantic’s obligation to interconnect with MediaOne a any technicaly
feasible point (MediaOne Brief a 11-12).
il Greater Media

Greater Media argues that Bell Atlantic has improperly tried to force Greater Mediato
establish IPsin each NPA in each LATA in which Greater Media has customers (Greater Media Brief
a 18). Greater Mediaclamsthat the permissible points of interconnection should be, as the Act and
the FCC provide, & any technicaly feasble point in the network, including mid-span meets, remote
switching modules or remote network nodes™ (Greater Media Brief at 17). Greater Media contends
that if these interconnection points are not made available, Greater Media would be forced to emulate
Bdl Atlantic's network through costly congtruction of additiona 1Ps and /or leasing arrangements (i.e.,
leasing fadilities from Bell Atlantic, athird party, or collocating) (Greaster Media Brief at 18).%
Likewise, Bdl Atlantic’ s proposal under Section 4.2.2.1, requiring Greater Mediato designate at least

one P in each areacodein each LATA in which it has customers, would aso be burdensome and

37 A remote switching module is switching equipment that is physicaly remote from a host switch
(e.g., an end office switch). The remote switch provides some switching cagpability but the rest
of the switching capability, including operating and call processing functions, resdes in the host
switch. A network node is the building that contains a remote switching module.

8 Greater Mediaaso objectsto Bell Atlantic’s proposa to pay Greater Media less than fulll
reciproca compensation fees when Bdll Atlantic transports cdls originated by its cusomersto
Greater Medid s one |P (Greater Media Brief at 3).
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further require Greater Mediato replicate Bell Atlantic's network architecture (Greater Media
Proposed Findings of Fact and Conclusions of Law at 9).

In addition, Greater Media states that it “opposes theincluson of Bell Atlantic's
geographic relevance provison” (Grester Media Brief a 19). Greaster Mediaindicates that initidly it
only plansto serve the 21 communities in the Worcester area (*Worcester Cluster”), that receive cable
televison service from its ffiliate Greater Media Cable (Greater MediaBrief a 19). Greater Media
maintains that dthough this area would not conform exactly to Bl Atlantic's “geographicdly rdevant”
proposd, it is not that much larger and does not justify congtruction of additiona switching investment
(Exh. GMT-2, & 5, 8). Greater Media argues that establishing these additiona |Pswould congtitute an
economic barrier to market entry for Greater Media and an obstacle to vigorous competition (Greater
MediaBrief a 3-4). Greater Media sates that even though Bell Atlantic has modified its origina
position and would alow Greater Media to designate a remote switching module as a Greater Media
|P*, Greater Media states that Bell Atlantic’ s language on establishing multiple IPsin the LATA istoo
redtrictive (Greater Media Brief at 18).

Greater Media asserts that while Bell Atlantic’s compromise proposd, based upon language
included in the CLI1/Bdl Atlantic interconnection agreement, is an improvement over Bell Atlantic's
origind proposd, it is till unfavorable in comparison to Grester Media s origina pogtion for two

reasons (Greater Media Brief at 22-23). First, Greater Media clamsthat it would incur the expense

% Bell Atlantic states that Greater Media has incorrectly assumed that Bell Atlantic would agree
to use Remote Switching modules for interconnection points (Bell Atlantic Reply Brief at 15)
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and ddlay of collocating a Bell Atlantic’s tandem offices in each LATA® (Greater Media Brief a 23).
Greater Media cdlamsthat collocating at Bell Atlantic tandem offices requires Greater Media to incur
subgtantia nonrecurring and recurring costs and provisona delays (Greater Media Brief a 4). Greater
Mediaaso saesthat Bell Atlantic's collocation requirement is not reciprocd in that Bell Atlantic would
not have to collocate at Greater Medid s switch and, thus, dso incur collocation costs (Greater Media
Brief a 5). Second, Greater Media states that it would be required to pay dl the costs of transport
between its switches and the Bell Atlantic tandems (Greater Media Brief a 4).

Findly, Greater Media argues that the reciprocal compensation scheme of § 251(b)(5) does
not presuppose that CLECs will have the same network architecture as ILECs (Greater Media Reply
Brief at 9). According to Greater Media, if an inequity exists because of these different network
architectures as asserted by Bdll Atlantic, they should be addressed through the costing of the
reciproca compensation rates under 8 252(d)(1) (id.). Greater Media notes that the  expensive
interconnection” referenced in the Locad Competition Order at ] 199 when a CLEC requests a specific
method of interconnection that causes the ILEC to incur additiona costsin order to effectuate
interconnection with that CLEC, in which case the CLEC pay for the costs associated with
interconnection based upon just and reasonable rates (id. at 10).

f. Andysis and Findings

Our andysdis of the points of interconnection, geographic relevance, and physica architecture

40 Bell Atlantic proposes that Greater Mediawould not have to deploy an additiona |P per
tandem sarving area until the earlier of 24 months from the first exchange of traffic to another
tandem serving area or 6,000,000 minutes of use per month of traffic in that other tandem
sarving area (Greater Media Brief a 22-23; Bell Atlantic Brief at 32).
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issues will proceed asfollows. Firdt, we consder Bdl Atlantic’s obligation to provide technicaly
feasble interconnection. Second, we andyze Bl Atlantic's proposd that the CLECs establish
additiond 1Ps, or pay for Bell Atlantic’' strangport costs. Third, we address Bell Atlantic’ s obligation to
provide the CLECs with a reasonable accommodation of interconnection and the effect of that
obligation on mid-span meet build out costs. Finally, we consider the appropriate reciprocal
compensation rate to be paid by the parties.

i. Bdl Atlantic’s obligation to provide technicdly feasble
interconnection

Section 251 (¢)(2)(b) of the Act statesthat it is the duty of each incumbent loca exchange
carrier “to provide for the facilities and equipment of any requesting telecommunications carrier,
interconnection with the loca exchange carrier’ s network -- (2) a any technicdly feasible point within
the carrier’ snetwork.” 47 U.S.C. § 251(c)(2).

The FCC eaborated on the Act’ s language regarding technicd feasibility by stating that “the
Act does not permit [ILECS] to deny interconnection or access to unbundled elements for any reason

other than a showing that it is not technically feasble” Loca Competition Order at 206. “We

conclude that, under sections 251(c)(2) and 251(c)(3), any requesting carrier may choose any method
of technically feasible interconnection or access to unbundled eements at a particular point. Section
251(c)92) imposes an interconnection duty at any technically feasible point; it does not limit that duty to
aspecific method of interconnection or accessto unbundled elements.” 1d. at 549. See dso 1 550.

Inits Local Competition Order, the FCC found that the term technicaly feasible refers soldy to

technica and operationa concerns rather than economic, space, or Ste limitations. 1d. at §198. The
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definition of “technica feaghility” Sates that “a determination of technical feasibility does not include
consderation of economic, accounting, billing, space, or site concerns, ...." 47 CF.R. 8515. The
FCC found that “the 1996 Act bars congderation of costsin determining a ‘technicaly feasble point

of interconnection or access.” Loca Competition Order at 9 199.

Regarding proof of technical feasibility, the FCC stated that pre-existing interconnection or
access a a particular point evidences the technicd feashility of interconnection or access at
substantidly smilar points. 1d. at §198. The FCC' sinterconnection rules ate that “[an ILEC] that
denies arequest for interconnection at a particular point must prove to the state commission that
interconnection at that point is not technicaly feasble’. 47 C.F.R. 8 51.305 (e); seeaso Loca

Compsetition Order at 198, 205, 554.

Therefore, congstent with the requirements of the Act and the FCC' s guidelines, the
Department finds as a threshold matter that Bell Atlantic must provide MediaOne and Gregter Media
with requested interconnection unless Bell Atlantic can prove to the Department that the requested
interconnection is not technicdly feesble.

MediaOne is requesting a mid-gpan meet arrangement asiits preferred method of
interconnection. Greater Media has not chosen a particular method of interconnection, but it has
requested the ability to choose among severd options, including mid-span meet, and interconnection at
remote network nodes and remote switching modules. Bell Atlantic does not argue that a mid-span

meet arrangement is not technically feasible, but raises questions about the cost of mid-span meet
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interconnection. However, the FCC has indicated that meet point arrangements* are technicaly
feasble, and also indicated that cost is not afactor to be considered when determining technical

feaghility. Local Competition Order at 11199, 553. In the Loca Competition Order, the FCC

observed “other methods of technicaly feasible interconnection ... such as meet point interconnection,

... must be available to new entrants upon request. ... we bdieve such arrangements are technically
feasble” 1d. a 1553. Therefore, the Department finds that because a mid-gpan meet arrangement is
technicaly feasble, Bdll Atlantic must provide this method of interconnection to MediaOne and Gregter
Media Bel Atlantic cannot condition this type of interconnection, asit clams, on the mutua agreement
of the parties, or on the avallahility of facilities. Seeld. at 1 199.

Regarding Greater Media s request that we require Bell Atlantic to dlow it to interconnect at
remote network nodes and remote switching modules, the Department approves Greater Medid's
requested language that Greater Media may specify methods of interconnection at any of Bell Atlantic’'s
IPs, and any other technically feasible interconnection point. However, we cannot make a
determination on the record before us whether interconnection at remote network nodes and remote
switching modulesis technicaly feasble. The FCC did not make afinding on these particular methods
of interconnection, o such a determination must by made by the Department if the parties do not agree.
Once Greater Mediais operating, it may request its preferred method of interconnection from Bell
Atlantic. Should Bdll Atlantic deny the requested interconnection method, Bell Atlantic would be

required to prove to us at that time that Greater Media s request is not technically feasible. Therefore,

4l The FCC includes mid-span meet arrangements in its discusson of meet point arrangements.
Loca Compstition Order at 1 553.
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adetermination of technica feasbility would be made & that time.

ii. Additiona 1Ps and Transport Costs

Bel Atlantic argues that the FCC has stated that “the requesting carrier must bear the cost of
the interconnection” and therefore Bl Atlantic should not have to pay for transport costs between its
IPs ( at the end office or tandem locations) and the | Ps designated by MediaOne (its mid-span meet in
Lawrence) and Greater Media (possibly a mid-span meet). In support of its position, Bell Atlantic
maintains that MediaOne or Greater Media must either (1) establish IPs near Bl Atlantic’'s IPs, or
(2) bear the cost of transport to their respective IPs.

Regarding Bell Atlantic’s request that the Department gpprove its proposd to require
MediaOne and Greater Mediato provide IPs at or near each of Bell Atlantic's tandems, neither the
Act nor the FCC' s rules requires MediaOne or any CLEC to interconnect a multiple points within a
LATA to satisfy an incumbent’s preference for geographicaly relevant interconnection points. See Id.
at 91 198-199.

Therefore, we find that a CLEC may designate asingle I P for interconnection with an
incumbent even though that CLEC may be serving alarge geographic areathat encompasses multiple
ILEC tandems and end offices*? Thereis no requirement or even preference under federd law that a
CLEC replicate or in alesser way mirror an ILEC' s network. Indeed, the Act created a preference for

CLECsto design and engineer in the most efficient way possible, which Congress envisioned could be

42 Bell Atlantic argues that if MediaOne and Greater Media are alowed to establish asingle IP,
they could assign telephone numbers to customers without regard to the customer’ s location,
and require Bl Atlantic to provide tall free transport for those cdls (Bell Atlantic Brief at 25).
For the reasons discussed below, such codts, if they are in fact redl, are addressed by
reciproca compensation rates.
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markedly different than the ILECs networks. Id. at 172. We find that MediaOn€e's existing mid-span
meet IPin Lawrence sttifiesits obligation under federa law for interconnecting with Bell Atlantic.*® In
addition, Greater Media s proposa to establish one IP per LATA dso satisfiesits interconnection
obligation.

Regarding Bdll Atlantic's argument that if MediaOne and Greater Mediado not etablish
“geographicaly relevant” IPs, they would be obligated to pay Bell Atlantic’s transport costs,* Bl
Atlantic has pointed to nothing in the Act or FCC rules requiring CLECs to pay the transport costs that
Bdl Atlantic will incur to haul its traffic between Bl Atlantic’s IP and the meet point. The FCC
envisoned both carriers paying their share of the transport costs to haul traffic to the meet point under
the interconnection rules. Bell Atlantic's cite to the FCC' s language regarding “ expensive
interconnection” is not on point because the FCC there was referring to interconnection costs -- not

transport costs.®

a3 The Department notes that MediaOne has chosen to offer an dternative interconnection
arrangement to Bell Atlantic. This compromise proposal would have MediaOne establish
additiona IPs a Bell Atlantic tandemsin the Eastern LATA (MediaOne's “footprint”
proposa). While we have determined that Bell Atlantic cannot force MediaOne to establish
additiona 1Psin the LATA, MediaOne may nonetheless decide to negotiate a compromise with
Bdl Atlantic. We would encourage such negotiations in that they may result in an overdl more
efficient interconnection of the two networks.

4 We note that the record, including citation to relevant FCC precedent, on the transport costs
issue was not well developed by the parties.

® “Of course, arequesting carrier that wishes a“technicaly feasible” but expensive
interconnection would, pursuant to section 252(d)(1) [pricing standards for interconnection and
network elements charges - standards for state determinations for the just and reasonable rate
for the interconnection of facilities and equipment for purposes of subsection (c)(2)] be required
to bear the cost of that interconnection, including a reasonable profit.” Local Competition
(continued...)
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Bdl Atlantic is correct that “to the extent [ILECs] incur cogts to provide interconnection or
access under sections 251(¢)(2) or 251(c)(3), [ILECs] may recover such costs from requesting

cariers” Loca Competition Order at 11200. However, 200 refersto the cost of establishing and

maintaining an interconnection arrangement for a CLEC, not to trangport costs. Transport and
termination costs within aloca service area are covered by the reciproca compensation rates under 8

252(d)(2). Locd Compensation Order at 1 1034. Treffic originating or terminating outside of the

applicable loca areawould be subject to interstate and intrastate access charges. 1d. at 9 1035.

iii. Bdl Atlantic’s obligation to make a reasonable accommodation for
interconnection and the effect of that obligation on mid-span mest build
out costs

The FCC has stated that ILECs must make a reasonable accommodation for interconnection.

Loca Compstition Order at 1] 202. “We further conclude that the obligations imposed by sections

251(c)(2) and 251(c)(3) include modifications to [ILEC] facilities to the extent necessary to
accommodate interconnection ...” 1d. at 1 198.

That is, use of the term “feasible’” implies that interconnecting or providing accessto a
LEC network dement may be feasible a a particular point even if such interconnection
or access requires anovel use of, or some modification to, [ILEC] equipment ...
Congress intended to obligate the [ILEC] to accommodate the new entrant’s network
architecture ... Consgtent with that intent, the [ILEC] must accept the novd use of, and
modification to, its network facilities to accommodate the interconnector or to provide
access to unbundled elements.

Id. at 11 202.

Furthermore, the FCC's definition of “technically feasble’ satesthat “the fact that an [ILEC]

45(...continued)
Order at 1199. Seedso section VII (*concluding that requesting carriers must pay [ILECS)|
the cogt of interconnection and unbundling”). 1d. at 199, n. 426.
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must modify its facilities or equipment to regpond to such request does not determine whether satisfying
such request istechnicaly feasble” 47 CE.R. 851.5. Therefore, Bell Atlantic must make a
reasonable accommodation for interconnection, which may include some modificationsto its facilities,
The FCC has specific rules for accommodation of interconnection in the meet point
arrangement context. Bell Atlantic is required to make “some’ buildout or a“limited” buildout of
facilities as a reasonable accommodation for interconnection. The FCC has stated “adthough the
creetion of meet point arrangements may require some build out of facilities by the [ILEC], we believe
such arrangements are within the scope of the obligations imposed by sections 251(c)(2) and 251(c)(3)
.. the limited build-out of facilities from that point may then congtitute an accommodetion of
interconnection. In ameet point arrangement, each party paysits portion of the costs to build out the

facilities to the meet point.” Local Competition Order at 1553. The FCC based this position on the

following reasoning: “In this Stuation, the [ILEC] and the new entrant are co-carriers and each gains
vaue from the interconnection arrangement.” 1d.

What congtitutes a reasonable accommodation is based, at least in part, on the distance of the
build out. The FCC gated “[r]egarding the distance from an [ILEC' 5] premises that an incumbent
should be required to build out facilities for meet point arrangements, we believe that the parties and
gtate commissons are in a better position than the [FCC] to determine the appropriate distance that
would congtitute the required reasonable accommodation of interconnection.” Id. at 1 553.

Therefore the Department must determine whether a particular build out distance condtitutes a
reasonable accommodation of interconnection. The record in this matter indicates that the expenses of

amid-span meet build out will likely vary from project to project (IR-BA-M1-1-5). Until the
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Department has arecord of a particular build out and the associated costs, we cannot make the
determination whether those costs constitute a reasonable accommodation of interconnection and must
therefore be borne by Bdll Atlantic. At such time as the parties establish a new mid-span mest, and to
the extent they are unable to agree on cost sharing, the parties may come before the Department with
the actud figuresfor aparticular build out. At that time, the Department would determine whether a
particular build out congtitutes a “reasonable accommodation of interconnection.”

iv. Reciproca Compensation Rate

Regarding the parties' dispute on the appropriate rate to be paid for reciproca compensation,

the Department addressed this issuein its Consolidated Arbitrations, Phase 4 Order. In that Order, the

Department stated that “the appropriate rate for the carrier other than the [ILEC] isthe [ILEC' |

tandem interconnection rate” Consolidated Arbitrations, D.P.U./D.T.E. 96-73/74, 96-75, 96-80/81,

96-94-Phase 4, at 70, (1996), (“Consolidated Arbitrations”), dting 47 C.F.R. § 51.711(a)(3). The

parties have presented us with no reason to deviate from this position.*® Therefore, the reciprocal
compensation rate to be paid between the parties is the tandem rate. The other remaining issue — direct
trunking —is discussed in Section V.C.3,, supra.

2. | nterconnection Activation Dates

a Introduction
MediaOne and Bell Atlantic disagree on the appropriate interconnection activation date for 1Ps

when MediaOne expandsiits servicesinto anew LATA. Theinterconnection activation date is the date

4 Bdl Atlantic has not shown with record evidence that the current reciprocal compensation rates
do not gppropriately compensate it for transport and termination related to the mid-gpan meet
form of interconnection.
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when a CLEC may begin exchanging traffic between its network and Bell Atlantic’ s network.

b. Positions of the Parties

I. MediaOne
MediaOne contends that Bell Atlantic must agree to commit to establish firm interconnection
activation datesfor IPsin each LATA (MediaOne Brief a 16). MediaOne agreeswith Bell Atlantic
that sandard intervas should gpply for the purchase of interconnection facilities and collocation (id.,
dting Exh. M-4, a 2-3). However, if the interconnection is by mid-span meet, M ediaOne proposes
interconnection activation dates no sooner than 60 days and no later than 120 days, after receipt by
Bdl Atlantic of atrunk order (id.). MediaOne contends that it needs the deadline to ensure that Bell
Atlantic will follow through on its commitment to implement MediaOne's network configuration plan
(id.). Without such atime commitment, MediaOne contends that it will be unable to implement any
plan to expand its services and service territory within aparticular time frame (id., ating Tr. 2, at 316;
Exh. M-4, & 3). MediaOne argues that while not al details of a mid-span meet arrangement can be
identified in advance, the parties can dill agree on agenerd timeframe (id.). Finaly, MediaOne argues
that Bell Atlantic’s proposal on activation dates violates its obligation to provide interconnection on
terms and conditions that are just and reasonable (id.).
i Bell Atlantic
Rather than agree on a specific timeinterva in the agreement, Bell Atlantic proposes that
MediaOne and Bdll Atlantic agree on an activation date within ten business days from the date Bell
Atlantic receives MediaOne s transport orders (facilities orders and routing information) for

interconnection in anew LATA (Bdl Atlantic Brief at 40-41, dting Exh. BA-MA-7, a 16). Bdll
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Atlantic contends that that activation date should be no earlier than 60 days after Bell Atlantic receives
the necessary information (id. at 40). Bell Atlantic States that this is congstent with language contained
in gpproved interconnection agreements (id.). Bl Atlantic arguesthat afirm date to complete dl
interconnection ordersis not feasible because it ignores the fact that activation will be determined by the
method of interconnection selected and Bell Atlantic's overdl interconnection activity at thetime
MediaOne submits its facilities orders and routing information to Bdll Atlantic (id.). Bell Atlantic dso
contends that interconnection activations are affected by standard provisoning intervas for
interconnection facilities and collocation, and are dso contingent on the availability of facilities (id. at
40-41). Findly, Bel Atlantic contends that a decison by MediaOne to purchase trangport facilities
from athird party could adso affect the timing of interconnection activation (id.).

C. Andysis and Findings

We agree with MediaOne that its ability to make its service expanson plansis hindered by Bell
Atlantic' srefusad to establish, in the interconnection agreement, an overdl date certain by which
MediaOne can expect the interconnection process to be complete. Unless a CLEC knows with
certainty when its interconnection with Bell Atlantic will be operationd, it cannot finalize sales and
marketing, and operationa support planning, which are critical components to any business plan.

We recognize that certain facilities provisoning and collocation are governed by timetables

established under the Department’ s wholesale performance standards. See Consolidated Arbitrations,

Phase 3-B (1998). However, Bdl Atlantic's proposed language would give Bell Atlantic too much
discretion over the timing of mid-span meet interconnections, by not requiring a deadline for activating

MediaOne strunks. We believe MediaOne' s proposed language better balances the parties’ interests,
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in thet it gives MediaOne a date certain for activation while giving Bdll Atlantic flexibility to complete the
activation on any date within a period between 60 to 120 days after receipt of an error-free trunk
order. Therefore, we find that the interconnection activation date for a mid-span meet arrangement
shall be no sooner than 60 days, and no later than 120 days, after receipt of the associated trunk order.
The 120 days should be ample time for the parties to work out the various technical and other issues.

In addition, with four months advance notice, Bdll Atlantic should be able to plan properly for the
availability of fadilities for mid-span meets*” If MediaOne decides to purchase transport facilities from
athird party, MediaOne shall use reasonable efforts to ensure that the third-party provider does not
unreasonably delay Bell Atlantic's efforts to complete the interconnection by the deadline.

3. Coallocation &t MediaOne Site

a Introduction
The issuein dispute is whether MediaOne is required under the Act to provide collocation at
MediaOne sfacilitiesfor Bell Atlantic to interconnect with MediaOne.

b. Positions of the Parties

I. MediaOne
MediaOne argues that asa CLEC, it has no obligation under § 251(c) of the Act to provide
Bdl Atlantic with collocation at its facilities (MediaOne Reply Brief a 7). MediaOne contends that Bell

Atlantic can interconnect with MediaOne through an entrance facility leased from MediaOne or amid-

ar The Department recognizes that there may be exceptiona circumstances that prevent Bell
Atlantic from meeting this deadline, including delays caused by third-party vendors. Therefore,
we will dlow Bell Atlantic to petition the Department for relief in gppropriate circumstances.
We note that our reasoning here applies to establishment of each IP, not only those in anew
LATA.
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gpan meet arrangement (MediaOne Brief at 17). In addition, MediaOne argues that CLECs have the
obligation under § 251(a) of the Act to interconnect with other carriers directly or indirectly without any
gpecific interconnection method defined, and this obligation is met by providing the above-mentioned
methods of interconnection (MediaOne Reply Brief at 7).
i. Bell Atlantic

Bdl Atlantic contends that MediaOne should be required to dlow Bdl Atlantic to collocate at
MediaOne sfacilities so that Bell Atlantic may terminate traffic to MediaOne using Bl Atlantic’sown
facilities (Bell Atlantic Brief at 37-38). Bell Atlantic argues that in the absence of the option to
collocate, Bl Atlantic is forced to build a mid-span meet arrangement or to purchase trangport from
MediaOne (id.). Bel Atlantic daimsthat itsinability to collocate a MediaOne' s facilities hinders
efficient interconnection by Bell Atlantic (id.). In addition, Bdll Atlantic maintains that MediaOne is not
fulfilling its broad obligations under Section 251(a) of the Act, which places aduty on dl carriersto
“interconnect directly or indirectly with the facilities and equipment of other telecommunications
cariers’ (Bl Atlantic Reply Brief a 17, dting 47 U.S.C. § 251(a)).

C. Andysis and Findings

MediaOne has a general duty as atelecommunications carrier under 8251(a) of the Act to
interconnect directly or indirectly with the facilities and equipment of other telecommunications carriers.
47 U.S.C. § 251(a). However, the specific obligation to provide collocation applies only to ILECs,

such as Bell Atlantic, not to MediaOne. 47 U.S.C. § 251(c)(6).*® Therefore, we conclude that

8 In addition, contrary to Bell Atlantic's suggestion that the FCC' s rules impose reciproca terms
and conditions on ILECs and CLECs, the FCC in the Local Competition Order stated that 8
(continued...)
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MediaOne is not required by the Act to offer Bdll Atlantic collocation at its facilities.

However, as we noted earlier, 8 252(e)(3) provides that “nothing in this section shdl prohibit a
State commission from establishing or enforcing other requirements of State law in itsreview of an
agreement, including requiring compliance with intrastate telecommunications service qudity sandards
and requirements.” Therefore, we do have authority under state law to consider whether to require
MediaOne to offer collocation to Bdll Atlantic, but we will not do so because such a requirement would
conflict with MediaOnée sright to interconnect with Bell Atlantic a any technicdly feasble location its
chooses.

C. Transmisson and Routing of Teephone Exchange Service Traffic

1. Monitoring of Trunk Traffic/Prevention of Blocking

a | ntroduction
Currently, Bl Atlantic establishes one-way trunk groups from its network to a CLEC network;
CLECs as0 establish one-way trunks from their networksto Bl Atlantic’s network (RR-DTE-22).
Both the CLECs and Bdl Atlantic are responsible for monitoring their respective one-way trunk groups
for blocking™ (id.). Bell Atlantic provides trunk group connections a either aDS-1 or DS-3 level

(RR-DTE-20). When aDS-1 trunk facility becomes blocked during the busy hour, the parties

“8(...continued)
251(c)(2) does not impose on non-incumbent LECs the duty to provide interconnection. Local
Competition Order at 1 220.

49 Blocking is a condition in a network when, due to heavy traffic, dl trunk circuits are busy, or a
switching path isunavalable.  The Information Age Dictionary, at 31. From a customer
standpoint, blocking can result is delays in completing calls and, in more extreme cases, an
inability to complete calls. Trunks are engineered or designed to be free of blocking for dl but
asmdl number of cdls
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disagree about whether they must commit to (1) a notification requirement for trunk blocking, and (2) a
specific period for remedying trunk blocking on trunk groups between Bell Atlantic and MediaOne.

b. Positions of the Parties

I MediaOne

MediaOne proposes that both parties notify one another within seven days after a party
determines that the Common Channd Signding (“CCS’) busy hour equivaent® of aDS-1 has been
exceeded in atrunk group (MediaOne Brief a 19). In addition, MediaOne proposes that the parties
aso commit to remedying the problem by adding trunks or establishing new direct trunk groups within
15 days after trunk blocking to reduce the blocking of calls between the two networks (id.).
MediaOne argues that 15 daysis a reasonable period of time to remedy a blocking Stuation, balancing
the costs to correct the blocking Situation with the inconvenience to the customers of both parties (id.).
According to MediaOne, it isimposing a reasonable requirement, on both itsaf and on Bell Atlantic, to
ensure that the public is not adversely affected by blocking for along period of time (id. at 19-20).
MediaOne dso argues that the trunk provisioning metricsin Bl Atlantic's performance standards, as

established in the Consolidated Arbitrations, do not apply here because they were not established to

address the specific issues of trunk requests associated with a blocking situation, but to address trunk
requests made in the regular course of business and to ensure the parity of provisoning required by the
Act (id. at 20).

. Bl Atlantic

50 A busy-hold equivaent exists when there are twenty-four Smultaneous voice or datacals (i.e,
DS-1) during the busy hour.
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Bdl Atlantic argues that MediaOne's proposed natification requirements for trunk blocking are
unreasonable and have no factua bass (Bdll Atlantic Reply Brief a 18). In addition, Bell Atlantic
asserts that the 15-day interval proposed by MediaOne is too short because it does not account for the
different courses of corrective action upon which the parties might decide (e.g., augment an existing
trunk group, build anew trunk group, ingal additiond trangport facilities, add switching capacity) and,
a any rate, is not appropriate for any of those actions (id. at 19).

In describing its trunk monitoring process, Bdll Atlantic statesthet it collects trunking data and
andyzes them on amonthly bass (RR-DTE-22). Bdll Atlantic assertsthat its proposal, described
bel ow, addresses MediaOne' s timing issues, including a 15-day notice provison, and baancesthe
need for maintaining adequate trunking with the availability of underlying trunk facilities (Bell Atlantic
Reply Brief at 18-19).

Bdl Atlantic proposes to monitor itsfina trunk groups carrying traffic to the CLECs based on
actud traffic data and to anayze the data, after each monthly reporting period, to determine if fina trunk
groups are exceeding their engineered blocking design (id. at 19). Bell Atlantic proposes to investigate
the causes for trunk groups that exceed their engineered blocking design (id.). When it determines trunk
capacity relief isrequired, it will contact MediaOne within 15 business days after the end of the month
to initiate trunk group additions or the creation of new end office trunk groups (id.). Bel Atlantic
arguesthat its proposd to notify MediaOne within 15 days after the end of the month and to negotiate a
suitable course of corrective action is reasonable and appropriate (id.).

Bel Atlantic argues that MediaOne' s proposa expands the current standards for trunk

provisoning, as set forth in the Consolidated Arbitrations, by adding new language (Bell Atlantic Brief
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a 46). According to Bell Atlantic, MediaOne's proposd differs significantly from the current standard
trunk ingtdlation interva of 18 business days applicable to long distance carriers and CLECsfor an
addition to an exigting trunk group of 192 or fewer trunks (id.). All other trunk activity is based on
negotiated intervas (id.). Bdl Atlantic Sates that the current trunk ingtalation intervas should apply to
MediaOne (id.).

C. Andysis and Findings

Asaninitid matter, we note that both parties recognize their obligation to monitor, engineer,
and maintain their dedicated trunk groups for delivering traffic from their network to the other carrier.
Moreover, the carriers agree that they are responsible for ordering additiond trunk capacity to prevent
trunk blocking on their respective networks when traffic on elther carrier’ s network exceeds a certain
levedl. However, the parties disagree on how quickly a carrier should notify the other carrier about
blocking and respond to trunk provisoning requests.

As noted by MediaOne, the Department’ s existing performance standards relate only to
provisoning new trunks under norma circumstances and do not address the more urgent Stuation of

network blocking. See Consolidated Arbitrations, Phase 3-B (1998). Bell Atlantic’s proposd,

summarized above, addresses the process for augmenting finad trunk groups, but does not provide a
specific time period for corrective action after blocking occurs on the carrier’ s network. Blocking isan
issue that goes beyond the normal competitive concerns of carriers, it may have serious customer
sarviceimpacts. Therefore, the Department finds that we must establish specific timeintervals for
interconnection trunk provisoning in ablocking Stuation in order to minimize any inconvenience to the

public resulting from blocking.
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When traffic on a carrier’ s network exceeds the blocking threshold (i.e., the CCS busy hour
equivalent of aDS-1) and that carrier can remedy the blocking itsdlf, we direct the carrier to provison
additiona trunks within fifteen days of when the problem first develops (i.e., when the blocking
threshold is exceeded). The carrier isaso required to notify the other carrier of the blocking
occurrence and corrective action when the new trunks are ingtalled and made operational.

In Stuations where the remedy requires that new trunks be provisioned by one carrier to
another, we believe Bdll Atlantic's proposd isinadequate. Under that proposd, Bell Atlantic would
gather and andyze data on blocking on its network on amonthly basis, with the anaysis being
completed at the end of each month. This part of the process, we find, is reasonable> However, after
determining blocking, Bell Atlantic would have 15 days to notify MediaOne of the problem and begin
negotiating asolution. Bell Atlantic should not need 15 days to notify MediaOne and begin working on
fixing the problem. Natification and preliminary discussions with MediaOne should occur immediately
(i.e., within two business days after the last day of the month). Moreover, the current 18-day trunk
provison intervd is inadequate for these types of more urgent Stuations. Reflecting the increased
urgency of ablocking Stuation, Bell Atlantic should provison additiond trunks and correct the blocking
gtuation within 15 days of discovering the problem (i.e., within 15 days of completing its monthly
andyss). Thetwo-day notification deadline is subsumed within the 15-day provisoning interval. Since

Bdl Atlantic’s ability to meet the 15-day deadline may be affected, to some extent, by MediaOne's

51 If either carrier becomes aware of blocking through other means, the 15 day interva described
below applies from the date the carrier became aware of the blocking.
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cooperation, we direct MediaOne to assist Bell Atlantic in the process.>

2. Access to Call-Rdlated Database through Commercial SS7°° Provider

a Introduction

The FCC observed in its Loca Competition Order that “[a]ccess to Sgnaing systems continues
to be acriticad dement to providing competing local exchange and exchange access sarvice” and
therefore LECs should provide nondiscriminatory access on an unbundled basis to signding sysemsto

CLECs. Locd Compstition Order at 111482, 479. The FCC found that accessto call-related

databases™ is crucid to CLECs entry into the local exchange market and concluded that “ILECs
should provide nondiscriminatory access on an unbundled basis to their call-related databases for the
purpose of switch query and database response through SS7 network.” 1d. a 1484. The parties
disagree whether Bell Atlantic has an obligation to provide accessto call-related databases at a parity

level when MediaOne chooses to use acommercid third-party SS7 provider, instead of directly

52 If MediaOne's cooperation is lacking, Bell Atlantic should bring this matter to the attention of
the Department, to be handled informaly with the ass stance of the Telecommunications
Divison.

s “Signding systems fadilitate the routing of telephone cals between switches. Most ILECs
employ sgnaing networks that are physcaly separate from their voice networks, and these
“out-of-band” sgnaing networks [aso known as Common Channel Interoffice Signding]
smultaneoudy carry sgnding messages for multiple cdls. In generd, most LECS sgnding
networks adhere to a Bellcore standard Signding System 7 (* SS7) protocol.” Loca
Competition Order at 1 455.

> “Cadll-related databases are those SS7 databases used for billing and collection or used in the
transmission, routing, or other provison of atdecommunications service.” Loca Competition
Order at 11484 n. 1126.
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interconnecting their own Common Channd Signdling fadilitiesto Bell Atlantic.®

b. Positions of the Parties

I MediaOne
MediaOne argues that Bell Atlantic has an obligation under the Act to provide CLECswith
access and updates to cal-related databases at parity to what Bell Atlantic providesto itsdlf
(MediaOne Brief a 21). MediaOne proposes wording that would allow ether party to use a
commercial SS7 provider and permit that party to gain access “to the same databases as would have
been accessibleif [that party] had connected directly to the other Party’s CCS network” (MediaOne
Petition at Attachment 2, Template, Section 17.0). MediaOne acknowledgesthat it is the commercia
SS7 provider that dictates the service MediaOne receives, not Bl Atlantic, but that Bell Atlantic does,
nonetheless, have control over the type of accessit provides to the third party, and when it makes the
access available (MediaOne Brief a 21).
i Bell Atlantic
Bdl Atlantic arguesthat it can provide CLECs with access to its cal-related databases and
asociated sgnding necessary for the routing and completion of CLEC traffic at parity only for CLECs
that (1) interconnect with Bdll Atlantic’'s own Common Channel Interoffice Sgnaling facilities, and (2)
edtablish an interconnection agreement with Bell Atlantic or purchase out of Bdll Atlantic’ stariffs (Bell

Atlantic Reply Brief a 20-21). Bell Atlantic contends that if MediaOne chooses to access Bell

55

The FCC dates that “[c]ompetitors should be able to interconnect their own switches to the
incumbent LEC' s Sgnding sysem in any technically feasble manner.” Local Competition Order
at 1483 n.1125.
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Atlantic’ s database through a commercid third-party SS7 provider, Bdll Atlantic cannot guarantee
access a a paity levd (Bel Atlantic Brief at 50).

Bdl Atlantic argues that under MediaOne' s proposd, Bell Atlantic would become a“middie
man,” as Bl Atlantic would have a business relationship with MediaOne under its interconnection
agreement and a separate business relationship with the SS7 provider under a separate contract or tariff
(RR-DTE-11; IR DTE-BA-1-9). Asa“middleman,” Bell Atlantic contends that it cannot be
respongble for the qudity of service that MediaOne receives from the SS7 provider (Bdl Atlantic
Reply Brief a 21). Bel Atlantic dso clamsthat due to third-party interconnection agreements, the
gpeed of the interconnection arrangement, and the performance leved of the SS7 provider’ s network,
Bdl Atlantic cannot dictate to the third-party provider the level of serviceit is providing to MediaOne
(id.). Furthermore, Bell Atlantic arguesthat it has no obligation under the Act to provide a CLEC with
access to its databases on a parity basisif the CLEC employs a third-party SS7 provider (id.).

C. Andysis and Findings

For the reasons cited below, we find that Bell Atlantic’s obligation to provide access to
databases at parity does not change even if MediaOne chooses to use athird-party provider. Firg, the
Act requires ILECs to provide requesting carriers “nondiscriminatory access to databases and
asociated sgnding necessary for cdl routing and completion” as a checklist item for receiving approva
to provide in-region interLATA services under Section 271. 47 U.S.C.

8 271(c)(2)(B)(i). Nowhereinthe Act, the FCC' srules, or relevant court precedent, do we find that
this requirement is conditioned upon the CLEC using the ILEC asthe provider, rather than athird party

commercid provider.
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Second, MediaOne s free to contract with a different SS7 provider rather than interconnecting
its own Common Channel Interoffice Sgnaing facilitiesto Bell Atlantic. We agree with MediaOne that
Bel Atlantic does not have control over the leve of service MediaOne' s vendor provides to
MediaOne. However, Bell Atlantic certainly has control over the qudity of service it providesto
MediaOne' s vendor.*® That sarvice quaity must be a parity to wha Bell Atlantic providesto itsdlf. 47
U.S.C. 8§ 251(c)(2)(C). Findly, dthough Bl Atlantic raises technica arguments about why it cannot
provide parity to MediaOne unless MediaOne interconnects with Bdll Atlantic and takes Bdll Atlantic's
SS7 sarvice, there is no record evidence to support those clams. Therefore, we find that Bell Atlantic
is obligated to provide access to call-related databases to MediaOne' s commercia SS7 provider at
parity to what Bell Atlantic provides itsdlf.’

3. Direct Trunking Threshold Leved®

a Introduction
Bdl Atlantic argues that the capacity of its tandem switches is beginning to exhaust. Bell
Atlantic contends that the exhaust is caused by an unrestricted volume of CLEC locd traffic ddivered

to Bel Atlantic end offices through Bell Atlantic's tandem switches® (which are not designed for such

56 In this case, MediaOne s hiring the SS7 provider and MediaOne' s agreement with that
provider controls. Any other agreement Bell Atlantic has with the SS7 provider does not
aoply.

57 The leved of service that MediaOne' s commercid SS7 provider providesto MediaOneis not
covered by thisfinding.

%8 Thisissueis a consolidated issue with Greater Media.

59 Bdl Atlantic’ s witness testified that Bell Atlantic’s tandems are designed to route roughly 90
(continued...)
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purpose but rather for switching excess traffic from direct end office trunks). In order to prevent further
tandem capacity exhaust, Bdll Atlantic proposes that there should be alimit on the amount of traffic
between Bell Atlantic’s end offices and CLECs switches. Further, Bell Atlantic maintains that CLECs
should be required to establish direct trunks between Bell Atlantic's end officesand CLECS end
offices once traffic volumes reach a threshold level. The parties disagree on the gppropriate direct
trunking threshold and the period of time over which traffic volumes should be measured to determine
whether the threshold level has been met.

b. Positions of the Parties

I MediaOne

MediaOne argues that as a new carrier experiencing substantid traffic fluctuations, it requires a
higher direct trunking threshold level to take into consideration these fluxuations and therefore proposes
to establish direct trunking to Bdll Atlantic's end office once MediaOne s traffic volume reaches the
equivaent of three DS-1s, as measured over three consecutive months (M ediaOne Proposed Findings
of Fact and Conclusions of Law at 3). MediaOne arguesthat Bell Atlantic's network design principles,
that recommend direct trunking when traffic reaches the DSL leve, don't apply to MediaOne
(MediaOne Reply Brief a 9). MediaOne arguesthat Bell Atlantic’ s witness acknowledged during
hearings that it would be reasonable to st a period of timeinstead of one point in time for measuring
traffic volumes to establish this threshold (MediaOne Reply Brief a 10; Tr. 2, a 349). On ardated

issue, MediaOne requests that Bell Atlantic's trangport and termination bundled rate for direct trunks

%9(...continued)
percent of loca cdls directly between end offices. Only approximately ten percent of locd
cdls go through the tandem switch (Tr. 1, at 48).
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be unbundled since MediaOne will not be buying transport from Bell Atlantic when it establishes direct
trunking (MediaOne Brief a 12).

In response to Bell Atlantic’'s damsthat the exhaust of Bell Atlantic's tandem switchesis due
to anincrease in CLEC traffic routed over them, MediaOne provides two reasons why Bell Atlantic’'s
anayssiswrong (MediaOne Reply Brief a 10-11). First, MediaOne argues that the data show an
increase in the number of trunks over a 14 month-period but do not reflect the tota percentage of
trunks that are attributable to CLEC traffic (id.). MediaOne clamsthat it cannot compare CLEC-trunk
demand with total trunk demand over Bdll Atlantic's tandem switches from the data that Bell Atlantic
has provided (id. at 11). Second, MediaOne argues that the data do not show why the three DS-1
level is“excessve’ (id. at 11). According to MediaOne, its proposa of athree DS-1 threshold, for
three consecutive months, addresses both Bell Atlantic's concern about excessve levels of traffic
through its tandem and MediaOne' s concern about ensuring that it has enough trunks to meet its
planning and growth needs (id. at 11).

. Greater Media

While Greater Media dso arguesthat Bell Atlantic’s one DS-1 direct trunking threshold is
unreasonable, Greater Media contends that a DS-3 threshold, which represents 672 smultaneous calls,
or, inthe dternative, alevd of 15 DS-1s, which represents 360 smultaneous calls is gppropriate
(Grester Media Brief a 26-27). In addition, Greater Media clamsthat Bell Atlantic's argument that a
DS-1 levd is congstent with itsinterna network design rules has not been supported by any written
evidence (id. a 27). Furthermore, Greater Media believes that Bell Atlantic has not shown why

Greater Media s proposal would be detrimenta to Bell Atlantic’s network (id.). Greater Media argues
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that Bell Atlantic's revised position to require end office direct trunking when Grester Media
experiencesaDS-1 leve of traffic for three consecutive monthsis arbitrary (Grester Media Reply Brief
a 12). Greater Mediaclamsthat “it would be equally appropriate for the Department to average the
three year term of the proposed interconnection agreement with three months and afford Greater Media
aperiod of 19% months of consecutive traffic at DS-1 leve” (id.).

il Bell Atlantic

Bdl Atlantic arguesthat if the traffic volume between aBdl Atlantic end office and a
CLEC s switch exceeds a DS-1 threshold level, the CLEC should be required to build direct trunking
to Bell Atlantic’' send office (Bell Atlantic Brief a 47). Fire, Bel Atlantic clams, “[tjandem switches
are generadly engineered to switch overflow traffic from direct end office high usage trunk groups. They
are not engineered or designed to handle the mgor portion of local traffic that is carried over the Public
Switched Network” (Exh. BA-MA-3, a 9; Bell Atlantic Brief at 47). Second, Bell Atlantic maintains
that the DS-1 threshold has been used for more than ten years as the threshold for Bell Atlantic’sown
network to establish direct end office trunksin order to maximize efficiency (Tr. 1, at 40; Exh. BA-
MA-3, a 10; Bell Atlantic Brief at 47).

Bdl Atlantic claims that the need for a DS-1 threshold is shown by the 59 percent increasein
tandem trunks for CLECsto Bdl Atlantic’s tandems from April 27, 1998 through June 25, 1999 (RR-
DTE-3; Bell Atlantic Brief a 47). According to Bell Atlantic, routing excessive volumes of traffic
through Bell Atlantic’'s tandem switch instead of relying on direct trunking between end offices resultsin
additiond tandem switching and trunking capacity, thereby causng Bell Atlantic unnecessary costs and

network inefficiency (Bell Atlantic Brief at 48).
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C. Andysis and Findings

Asaninitid matter, Bdl Atlantic’s evidence that CLECs have crested the tandem exhaust
problem isinconclusive, but Bell Atlantic has persuaded us that CLECs are a Sgnificant contributing
factor. Bel Atlantic presented evidence of its recent addition of two new access tandemsin 1999 as
proof that atandem exhaust problem exists.®® During hearings, Bell Atlantic stated that the exhaust
problem at its access tandemsis attributed to a combination of demand for actud trunk termination, the
circuits that are physicaly terminated on the tandems, and the cdls that are placed over those trunks
(Tr. 1, a 19). Bdl Atlantic provided evidence that over 66,000 trunks, or 59 percent, of the increase
in tandem trunks from April 1998 through June 1999, was tributable to CLEC trunking
requirements® (RR-DTE-3). Bell Atlantic did not provide evidence on the other ement of tandem
exhaust: the volume of CLEC cdls routed through the tandem to another CLEC, as measured by the
ratio of CLEC tandem trangt minutes of use to total tandem minutes of use. Moreover, Bdll Atlantic's
witness tedtified that the increase in trunk terminations had alarger effect on its current tandem exhaust
problem than increased traffic volume (Tr. 1, a 20). Therefore, we conclude that CLEC trunk
terminations were a Sgnificant factor in the current tandem exhaust Stuation, though certainly not the
only factor. Because of other potentid causes of tandem exhaug, it isnot clear whether Bell Atlantic's

proposd to limit CLEC use of its tandems will correct the tandem exhaust problem.

60 Bdl Atlantic added a new tandem switch in Newton supplementing the two Cambridge tandem
switches and will add another switch in Brockton to supplement the existing Brockton tandem
switch (Tr. 1, a 16; Bell Atlantic Brief at 56).

61 However, only 40,000 of the 66,000 trunks were CL EC-dedicated tandem interconnection
trunks that could potentialy be used for tandem trangt traffic.
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In addition, we are reuctant to rely on Bl Atlantic's economic bresk point study as proof of
the gppropriate threshold for direct trunking. Bell Atlantic dlaimsthat athough its andysis of the bresk-
even point for direct trunking was completed roughly 10 years ago, the andysisis gill gpplicable
because current technology has influenced the tradeoff between direct trunking costs and tandem
switching costs making it more economicd for Bell Atlantic to establish direct trunks when treffic isless
than one DS-1.

Consequently, we find that some limit on the amount of traffic that a CLEC may route through a
tandem switch is appropriate to address the exhaust of those tandems. However, the DS-1 standard,
which represents 24 smultaneous cdls, would pendize new entrants that experience traffic fluctuations
during the early stages of their development. We agree with MediaOne that aleve of three DS-1s,
which represents 72 smultaneous calls, is a more reasonable cap for MediaOne and Greater Media
We think that the three DS-1 standard will significantly improve Bell Atlantic's tandem exhaust
stuation. We rgect Greater Media s DS-3 or 15 DS-1 thresholds (which represent 672 and 360
smultaneous cals, respectively) because under either sandard Bell Atlantic's tandem could be severdly
burdened with sgnificant levels of traffic, not just from MediaOne and Gresater Media but aso other
CLECs,*? before direct trunking would be required.

In addition, the Department finds that to account for fluctuations in traffic volumes for new
carriers, the three DS-1 standard should apply when the carriers' traffic exceeds the levd for three

consecutive months. Indeed, Bl Atlantic’'s own witness recognized the importance of a period of

62 Other CLECs could dlect this provision of the Petitioners’ interconnection agreements through
the “pick and choose” rule of Section 252(i).
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time, rather than asingle point in time, to measure traffic volumes to account for fluctuationsin new
carrier traffic (MediaOne Reply Brief a 10; Tr. 2, at 349). We believe that three consecutive months
will serve as an gppropriate period for evening out fluctuations.

4. Reciprocd Compensation Applicability

a Introduction

In MCI WorldCom, D.T.E. 97-116-C (1999), the Department found that Bell Atlantic was no

longer required to pay reciprocal compensation to CLECs for Internet Service Provider (*1SP”)-bound

traffic. Seedso Inre Implementation of the Locd Compstition Provisons in the Teecommunications

Act of 1996, CC Docket No. 96-98, Declaratory Ruling (rel. Feb. 26, 1999) (“Internet Traffic

Order”); Inter-Carrier Compensation for I1SP-Bound Traffic, CC Docket No. 99-68, Notice of

Proposed Rulemaking (rel. Feb. 26, 1999) (“NPRM”). In addition, the Department found thet if traffic
sent by one LEC to another exceeds a 2:1 terminating-to-originating traffic ratio, the excessis
presumed to be ISP traffic. The Department concluded that “Bell Atlantic-Massachusetts shdl not be
required to make reciprocal compensation payments, in excess of the 2:1 traffic ratio, beginning with
any payments made or to be made after (and including payments undisbursed as of) February 26,
1999.” D.T.E. 97-116-C a 41. The partiesto this arbitration dispute two issues concerning our MCI
WorldCom Order: (1) whether they may audit each other’ straffic to determineiif it is 1SP-bound
traffic, even though the traffic imbdance islessthan 2:1; and (2) whether, if such an audit is conducted,
reciprocal compensation is due for traffic found to be ISP-bound traffic.

b. Posgtion of the Parties

i. MediaOne
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MediaOne argues that the Department’s Order in D.T.E. 97-116-C concluded that unless the
traffic imbaance ratio between two parties exceeds a terminating-to-originating traffic ratio of 2:1, the
traffic should not be regarded as | SP-bound traffic and reciprocal compensation should apply
(MediaOne Brief at 18-19). MediaOne contends that there is no need to conduct a traffic study when
the traffic imbadanceratio isbelow 2:1 (id.). But, according to MediaOne, the parties may audit traffic
once the traffic imba ance reaches the 2:1 ratio to identify whether any portion of the traffic in excess of
2:1 ratio is ISP-bound traffic (id.).

i Bell Atlantic

Bdl Atlantic clams that the Department’s M Cl WorldCom Order dlowsiit to conduct atraffic

study to identify 1SP-bound traffic regardless of whether the 2:1 imbdance exigts (Bdl Atlantic Reply
Brief at 17-18). Bdl Atlantic further contends that if that study revedls that certain traffic is 1SP-bound,
Bdl Atlantic should not have to pay reciprocal compensation for that traffic (id. at 18).

C. Andysis and Findings

As noted above, we found in MCl WorldCom that Bell Atlantic was required to pay reciproca

compensation for traffic where a CLEC' s terminating-to-originating traffic ratio was lessthan 2:1. The

Department, however, was very clear in MCl WorldCom that Bell Atlantic was not required to make

paymentsin excess of the 2:1 ratio unless CLECs could rebut the presumption that such traffic was not
|SP-bound traffic. D.T.E. 97-116-C a 28, n.31 (“this 2:1 proxy israther like arebuttable
presumption, dlowing any carrier to demonstrate adduce [S¢] evidence in negotiations, or ultimately
arbitration, that its terminating traffic is not 1SP-bound, even if it isin excess of the 2:1 proxy”).

Although not stated explicitly, the Order dso created a corresponding rebuttable presumption that
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CLEC trafficislocd treffic if the CLEC straffic imbalanceislessthan 2:1. If Bell Atlanticisableto
rebut that presumption, it does not have to pay reciprocal compensation for traffic that is shown to be
ISP-bound. It isressonable to allow Bell Atlantic, if it so chooses, to conduct an audit of CLEC traffic
to make such a determination.

D. Tandem Trandt Sarvice

1. | ntroduction

Tandem trandt service isa service provided by Bl Atlantic to CLECswho do not directly
interconnect with one another but whose facilities do connect to the same Bell Atlantic tandem switch
(MediaOne Brief at 21). The service dlows CLECs to terminate traffic on each others' networks
without directly interconnecting with each other; instead the CLECs only have to interconnect & the
same tandem location with Bell Atlantic (Bell Atlantic Brief at 53). Tandem trangt service would dlow
afacilities-based CLEC more rgpid entry into the local exchange market and minimizes overdl
interconnection codts. This service does not involve the origination or termination of traffic to a Bdl
Atlantic cusomer (Bell Atlantic Brief a 53). Bell Atlantic currently gpplies atrandt charge to the
originating CLEC for Bell Atlantic's cost of switching these cals to the terminating CLEC in addition to
any other charges assessed by the terminating carrier to Bell Atlantic for terminating the cals (id.).

Under Bdll Atlantic's proposd to MediaOne, it will route trangt traffic from MediaOne to the
terminating CLEC via Bdl Atlantic' s tandem provided that both CLECs are connected to the same Bell
Atlantic tandem and the levd of terminating traffic between those carriers does not exceed one DS1
trunk capecity (Bell Atlantic Brief at 53). When traffic exceeds one DSL on average for three

consecutive months, MediaOne would be required to establish direct end office trunk groups with
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minor overflow going through the tandem (Bell Atlantic Brief at 53). Bdl Atlantic Sates that MediaOne
would have up to 180 days to negotiate an interconnection agreement with the CLEC to which it sends
trangt traffic (id. at 53-54). If an agreement is not reached in that time frame, Bell Atlantic would have
the right to block traffic between MediaOne and that CLEC (MediaOne Proposed Findings of Fact
and Conclusions of Law &t 8).

2. Positions of the Parties

a MediaOne

MediaOne maintains that athough the Act does not expresdy address tandem trangt traffic,
Bdl Atlantic’ srefusdl to trangt CLEC-to-CLEC traffic through tandem switches would impliedly
violate Section 251(c)(2) of the Act (MediaOne Brief a 23-24). Moreover, MediaOne claims that the
FCC's rulesimplementing the “pick and choosg” provision under Section 252(i) of the Act® would
apply, and MediaOne could dect to use the tandem trangt provison in the Bdll Atlantic/AT& T
interconnection agreement (MediaOne Brief at 26). MediaOne notes that none of the three exceptions
established by the FCC to using the pick-and-choose provision would apply here (MediaOne Brief a
26). Specificaly, the third exception, which alows an ILEC to make a particular interconnection
available “for areasonable period of time” after state commission approva would not pertain to
MediaOne (MediaOne Brief at 27). MediaOne states that Bell Atlantic Sgned the AT& T agreement

only 15 months ago and has dso entered into agreements that did not contain a restriction on tandem

63 Section 252(i) states that “[&] local exchange carrier shall make available any interconnection,
sarvice, or network eement provided under an agreement gpproved under this section to which
it isa party to any other requesting telecommunications carrier upon the same terms and
conditions as those provided in the agreement. 47 U.S.C. 8§ 252(i).
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trangt aslate as December 1998 (MediaOne Brief a 27). MediaOne contends that it will exerciseits
right to incorporate the tandem trangt traffic provison of the AT& T agreement in its agreement, if the
Department does not approve MediaOne s proposa on tandem trangit traffic (MediaOne Brief at 31).

According to MediaOne, Bell Atlantic’s proposed DS-1 trunk limitation on tandem trangit
savice applies to only one of the 49 interconnection agreements Bell Atlantic currently hasin place®
(MediaOne Brief at 22). MediaOne argues that while Bell Atlantic has presented evidence illustrating
that it engineersits network in Massachusetts in accordance with the DS1 trunk standard it has
proposed for tandem trangit traffic, Bell Atlantic has not presented evidence that that standard is
appropriate for any CLEC, in generd, or for MediaOne' s network in particular (MediaOne Proposed
Findings of Fact and Conclusions of Law at 8).

MediaOne explains that its proposal provides for the following: (1) MediaOne will begin the
process of implementing direct trunks to another CLEC once it originates a volume of treffic to that
CLEC aufficient to fill three DS-1 circuits for three consecutive months; (2) the proposa will take effect
twelve months after the effective date of the interconnection agreement; (3) Bell Atlantic must provide
MediaOne with the necessary information to identify the CLECs with whom MediaOne exchanges

traffic and the volumes of that traffic®® (MediaOne Proposed Findings of Fact and Conclusions of Law

64 The Bdl Atlantic/Metromedia Fiber Network Interconnection Agreement, which was executed
on April 19, 1999 and approved by the Department on May 29, 1999, providesfor the DS-1
limitation on Tandem Trangt Service (RR-MediaOne-1).

65 MediaOne proposes Six months beginning on the effective date of an interconnection agreement
between MediaOne and the other CLEC to establish direct trunks to that CLEC (MediaOne
Proposed Findings of Fact and Conclusions of Law at 8). This proposa was submitted on
brief and does not appear on the record. To the extent that MediaOne' s positionis not

(continued...)



D.T.E. 99-42/43, 99-52 Page 68

at 8). According to MediaOne, since nothing in the Act requires CLECs to negotiate interconnection
agreements, MediaOne cannot agree to a specific time line for negotiating interconnection with other
CLECs once the three DS-1 threshold is met (MediaOne Brief at 30).

MediaOne states that it gppreciates the problem Bl Atlantic is trying to resolve by limiting the
volume of traffic trangting its tandems. MediaOne contends that its compromise provision gives Bell
Atlantic ameaningful opportunity to limit the amount of CLEC-to-CLEC traffic routed through its
tandem switches while maintaining MediaOne' s ahility to plan its network in a reasonable fashion
(MediaOne Brief at 31).

b. Bell Atlantic

Bdl Atlantic damsthat tandem trangit serviceis a voluntary offering, tendered on a trangtiond
basis, to asss art-up CLECs in completing cdls in the short-term until they are able to complete their
own interconnection arrangements with other CLECs (Bell Atlantic Brief a 54). Bdl Atlantic argues
that it is under no legd obligation under the Act or the FCC rules to provide this service (id.). Bl
Atlantic gates that Section 251(c)(2) of the Act requiresthat Bell Atlantic, as an incumbent, must
provide interconnection with its network “for the facilities and equipment of any requesting
telecommunications carrigr” (id.). Bell Atlantic explains that because the FCC defined the term
“interconnection” under this section specificaly as “the physical linking of two networks for the mutud
exchange of traffic,” the requirement would not gpply to trandgt service which does not involve the

mutua exchange of traffic between Bl Atlantic and any CLEC, induding MediaOne (id. at 55).

65(...continued)
supported by evidence on the record, the Department may not accept it.
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In addition, Bell Atlantic arguesthat trangt service is not available for the *pick and choosg”
provison under Section 252(i) of the Act because that provison only dlows a carrier to pick and
choose services, network eements and interconnection as required under Section 251 of the Act, and
that tandem trangt service is not required by the Act (Bell Atlantic Reply Brief a 22). Moreover, Bdl
Atlantic argues that a carrier’ s right under the “pick and choose” section of the Act is not unlimited; an
individua interconnection, service or network element may only be available for areasonable period of
time after the agpproved agreement is available for public ingpection (id. at 22-23). Bdl Atlantic argues
that the AT& T agreement was approved on May 18, 1998, and the reasonable period of time for
making the provisons available for adoption by other carriers may have expired (id.). Bell Atlantic dso
clamsthat if the “pick and choose” rule were to gpply to trandt service, MediaOne would be required
to take al integraly-related sections of the interconnection agreement (Bell Atlantic Reply Brief a 23
n.11).

According to Bdll Atlantic, its proposed DS-1 trunk limitation only requires CLECsto establish
direct trunks when Bell Atlantic believesit is economicdly efficient to do so (i.e., when cdling volumes
exceed a DS of trunk capacity) (Bdl Atlantic Brief & 56). Bdl Atlantic explains that its tandem trangt
regtriction is desgned to ensure that non-Bell Atlantic traffic originating from CLECs does not cause
network congestion or exhaust Bell Atlantic’standems (id.). Bdl Atlantic clams that evidence of
tandem exhaudtion isillustrated by its need to increase trunk capacity by adding two new tandemsin
1999 (id.). Bdl Atlantic argues that when a DSL threshold of trangt traffic, on average, is met for three
consecutive months, CLECs should be required to establish direct, end office trunk group connections

between the two CLECs, with only minor overflow going through the tandems (id. a 57). Lastly, Bdll
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Atlantic contends that adopting a DS-1 threshold would maximize trunking efficiency, reduce tandem
network cogts, and be consgtent with Bell Atlantic's longstanding “economic breskpoint” for network
engineering design standards®® (id.). Bell Atlantic insists that the three DS1 threshold recommended by
MediaOne would overburden its tandem switches, especidly if gpplied to dl CLECs and would be
codly and inefficient (Bell Atlantic Reply Brief a 23).

Concerning reciproca compensation agreements, Bell Atlantic clams that MediaOne would
force Bl Atlantic into a“middle man” role and would not permit Bell Atlantic to recover from
MediaOne any charges assessed by aterminating carrier (Bdl Atlantic Brief & 55). Bdl Atlantic dams
that if MediaOne and another CLEC have not agreed upon a mutualy acceptable billing arrangement,
Bdl Atlantic should not be required to continue to route trangt traffic (id.). Bdl Atlantic insgstha
requiring MediaOne to reach areciprocd locd traffic exchange arrangement with other CLECsina
180-day period is reasonable in light of the 160-day period required under the Act for negotiating an
interconnection agreement (id. at 55-56).

Regarding MediaOne s request that Bell Atlantic identify the CLECs with which MediaOne
exchanges traffic, according to Bl Atlantic, it is unable to give MediaOne the requested SS7

originating point codes,®” which identify CLECs with whom MediaOne exchanges traffic, because those

66 Bell Atlantic’s “economic breskpoint” is based on its network engineering design standards that
indicate the threshold (i.e., one DS-1 trunk) when Bell Atlantic believesit is economicaly
efficient to establish adirect trunk group connection from one end office to another insteed of
routing the calls from the end office through the Bell Atlantic tandem (Tr. 1, a 76-78).

o7 SS7 originating point codes are 9-digit numbers sent by an originating CLEC' s switch to a Bell
Atlantic tandem switch; point codes are initiated by a CLEC' s customer cdling aMediaOne
customer (Exh. BA-MA-3, a 6). The point codes identify the CLEC' s network by this switch

(continued...)
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codes are logt during tandem trangit service; Bell Atlantic does not — and cannot — retain that data (id.
at 58). Moreover, Bell Atlantic argues that MediaOne does not need the originating point codes for
billing purposes because Bl Atlantic bills the originating CLEC and then remits payment to MediaOne
(id).

3. Andysis and Finding

a Bdl Atlantic's obligation to provide tandem trandit service

Neither the Act nor the FCC' s rules specificaly address tandem trangt traffic, and the parties
are unable to cite any precedent on point from other jurisdictions. Thus, the issue of whether Bell
Atlantic has an obligation to provide tandem trangt service gppears to be an issue of first impression.

Both parties point to Section 251(c)(2) as support for their positions. That Section states that
ILECs have:

[t]he duty to provide, for the facilities and equipment of any requesting

telecommunications carrier, interconnection with the local exchange carrier’ s network

.. for the transmission and routing of telephone exchange service ...

The FCC defined the term “interconnection” under this section as “the physicd linking of two networks

for the mutud exchange of traffic.” Loca Competition Order at 1 176. Bell Atlantic contends thet this

definition proves that Section 251(c)(2) does not apply to its tandem trangit service since tandem transit

service does not involve the mutua exchange of traffic between Bel Atlantic and any CLEC.

67(...continued)
(id.). The SS7 point codes sent by the originating CLEC switch are lost once Bell Atlantic
performs tandem trangit switching because the Bdll Atlantic tandem switch would have to send
its own separate SS7 message to MediaOne, identifying the Bell Atlantic switch (id.).
However, Bl Atlantic does record hilling information thet would identify the originating
CLECs(Tr. 1, at 166-167).
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However, we conclude that the above definition is not dispostive of the question, because it does not
indicate whether such traffic exchange must include an ILEC as one of the exchanging parties.

The Act isdlent on thisissue, and the FCC definition provides limited guidance on this point.
In Section 251(c), Congress manifested an intent to promote loca exchange competition by imposing
obligations on incumbent carriers to provide access to their networks to new entrants (for afee) so that
entrants could provide telecommuni cations services without having to duplicate the incumbent’s
ubiquitous network. See eq., 8 251(c)(2)(B) (duty to dlow interconnection a any technicdly feasible
point); 8 251(c)(3) (duty to provide accessto network dements); 8§ 251(c)(6) (duty to provide
collocation for interconnection or access to unbundled network dements). In light of the above, we
find that Section 251(c)(2) requires, not just permits, Bell Atlantic to make available to new entrants its
network for the purpose of dlowing new entrants to exchange traffic with other CLECs without having
to interconnect with each and every CLEC.® ¢

However, Bell Atlantic’s obligation is not absolute. Bell Atlantic should not be required to
provide this service indefinitely for agiven CLEC. Tandem transt service should, generaly spesking,
only be made available as atranstion service until a CLEC sufficiently expands its busness as
demondtrated by increased levels of traffic (see discusson supra), to warrant direct interconnection to

other CLECs. At that time, CLECs should cease using Bell Atlantic’s trangit service and establish

68 We aso note that requiring a CLEC to establish direct trunks to other CLECs prematurely,
before traffic volumes warrant this investment, may congtitute an economic barrier to market
entry.

69 Because we find that Bell Atlantic is obligated, pursuant to Section 251(c)(2) of the Act, to
make tandem trandit service available to CLECs, we do not need to address MediaOne's “ pick
and choosg” argument.
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direct trunks to those CLECs with which it originates or terminates substantid traffic.

b. MediaOne' s obligation to establish reciproca locd traffic exchange
arrangements

Before discussng what leved of traffic judtifies direct trunking, we must first address two related
issues (1) Bl Atlantic’s requirement that CLECs using Bell Atlantic's tandem trangit service must
enter into reciproca locd traffic exchange arrangements with other CLECs within 180 days of first
using the service or Bell Atlantic may terminate the trangit arrangement; and (2) MediaOne' s request for
information to identify CLECs with whom it must establish reciproca locd traffic exchange
arrangements. Wefind Bell Atlantic’s proposd to terminate trangit arrangements unilateraly to be
unreasonable. While we are senstive to Bdll Atlantic' s argument about serving as a“middie man” for
compensation for CLECs exchanging traffic, Bell Atlantic should not have the ability to avoid its
interconnection obligation based on a CLEC' sinability to establish reciprocal compensation agreements
in atimely manner. Therefore, the Department directs the parties to negotiate additiona reasonable
incentives (e.g., increased charges) that may be applied to MediaOneif it has not established a
reciprocal compensation agreement with other carriers within 180-days of the start of tandem transit
service.

Second, we accept Bell Atlantic’s evidence that it is not possible at thistime for Bell Atlantic to
provide originating point code information to MediaOne. However, Bl Atlantic testified thet it does
retain billing information (Tr. 1, at 167). We accept MediaOne' s request for information from Bell
Atlantic to identify the CLECs with whom it exchanges treffic.

C. Appropriate threshold for direct trunking
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The parties disagree as to the appropriate threshold for direct trunking. MediaOne proposes a
three DSL threshold; Bell Atlantic proposes athreshold of one DSL.

Asan initid matter, we have found that Bell Atlantic's evidence that CLECs have created the
tandem exhaugt problem isinconclusive, but Bell Atlantic has persuaded us that CLECs are a Sgnificant
contributing factor (see Section V.C.3,, above). We concluded that CLEC trunk terminations were a
ggnificant factor in the current tandem exhaust Stuation, though certainly not the only factor. Because
of other potential causes of tandem exhaug, it is not clear whether Bell Atlantic's proposd to limit
CLEC use of itstandems will correct the tandem exhaust problem.

In addition, we are reuctant to rely on Bl Atlantic's economic bresk point study as proof of
the gppropriate threshold for direct trunking. Bell Atlantic dlaimsthat athough its andyss of the bresk-
even point for direct trunking was completed roughly 10 years ago, the andysisis gill gpplicable
because current technology made it more economica for Bell Atlantic to establish direct trunks when
traffic islessthan one DS-1 (Tr. 1, at 76).

However, there are severd wesknesses with Bell Atlantic’ s use of thisstudy. Firg, this study
was completed over 10 years ago and we cannot determine if the assumptions used are current
because Bell Atlantic states that the study is not available (IR-MediaOne-BA-2-10).7° This study was
based on assumptions derived from NYNEX’ s network and associated calling volumes, and would not
have taken into account differences between NYNEX’s more mature network and the network of a

gart-up CLEC with varying calling volumes. Second, while technology may have made it more

70 Bell Atlantic’ s witness sated that the study could not be located, but that he was able to testify
about the contents of the study from persona knowledge (Tr. 1, at 87-88).
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economica to establish direct trunks a alower caling volume threshold, the cogts this study is
predicated upon involve trunking costs from a Bell Atlantic end office to another Bdll Atlantic end
office. Direct trunking costs from one CLEC switch to another CLEC switch may differ sgnificantly
from Bdl Atlantic’s costs because of the difference in distance between CLEC switches compared to
the distance between Bell Atlantic end-office switches. Other potentia differences include additiond
and higher cogts for obtaining necessary rights-of-way aswell as potentid lack of avallable facilities that
might not have exigted at the time the study was completed. Therefore, we find that gpplying the
economic break point sudy based on NYNEX’s network to al CLECsis not appropriate.

MediaOne presented evidence regarding the burden it would face if the Department adopted
Bdl Atlantic sDS-1 proposa. MediaOne described the steps involved in establishing direct trunking
with another CLEC to support its argument that the three DS-1 level is more appropriate. Before
establishing direct trunks to another CLEC, MediaOne must: (1) monitor traffic volumes before
concluding asgnificant volume of traffic exists between its network and another CLECs; (2) Sgn an
interconnection agreement with that CLEC (complicated by the fact that the other CLEC may not be
required under its contract with Bell Atlantic to establish direct trunking with other CLECs); and (3)
arrange for the facilities between its network and the other CLEC' s network, which may not be readily
avallable (Tr. 1, at 106-109).

The Department has determined, above, that Bell Atlantic has an obligation to provide tandem
trangt service until such time as MediaOne generates aleve of traffic that warrants migration to direct
interconnection with other CLECs. Bell Atlantic proposes to impose redtrictions on this obligation by

limiting MediaOn€ straffic over the tandem trangt serviceto one DS-1 level of volume. However, Bell
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Atlantic's support for this limitation is flawed, and we decline to accept it. MediaOne, on the other
hand, has presented support for its contention that the restriction proposed by Bell Atlantic would have
an adverse effect onit. Inlight of the burdensome nature of Bell Atlantic's proposed limitation, we find
that Bdll Atlantic has not sufficiently justified its proposed tandem traffic limitation, and we rgject it.
Accordingly, we accept MediaOne' s proposed three DS-1 limitation on tandem trangt traffic.
d. Appropriate time period to establish direct trunking

Although we agree with MediaOne' s proposed three DS-1 standard, we rgject its proposed
timeline for establishing direct trunks with CLECs once the traffic threshold is attained. MediaOne
proposesthe following: 1) aninitid 12-month waiting period to dlow traffic to sabilize; 2) once traffic
remains above the threshold level for three consecutive months at the end of the initid 12-month
gabilization period, then MediaOne would be required to establish an interconnection agreement with
the CLEC; and (3) once MediaOne establishes an interconnection agreement with the CLEC, it would
have time to build and activate the trunks (MediaOne Brief a 29-30). Assuming MediaOne needed Six
months to establish an interconnection agreement with the CLEC, this process could take more than
two years from when traffic volumesinitially exceed the three DS-1 threshold. We find that period to
be excessive and unresponsive to the need for MediaOne to move this CLEC-to-CLEC traffic from
Bdl Atlantic’s network to the CLECS networks. The Department recognizes that MediaOne s traffic
patterns will vary during the start-up phase in its development. However, Sx months should be
adequate for MediaOne to determine whether the traffic volumes are stable or whether they continue to
vary sgnificantly. We agree that three consecutive months worth of traffic should be used in order to

rule out anomaous months. If, at the end of theinitid sx-month stabilization period, traffic volumes
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have exceeded the threshold for three consecutive months, MediaOne would be required to begin
planning for building direct trunks, including starting to negotiate an interconnection agreement. There
are no federd deadlines for negotiating CLEC-to-CLEC interconnection agreements. We believe six
months is more than adequate for negotiation of these agreements, which gives MediaOne longer than
the 160-day negotiation period alowed under the Act for ILEC/CLEC interconnection agreements.
Lagtly, the Department agrees with MediaOne that it should be alowed time to establish direct trunks
S0 asto provide for adequate time for planning and implementation. However, MediaOne s six month
proposal is not supported by the record. However, Bdl Atlantic’ s witness testified that Bell Atlantic’'s
standard interval to establish brand new trunk groupsis 60 days (Tr. 1, at 82). Therefore, we find that
MediaOne shdl have 60 days beginning from the effective date of an interconnection agreement with
another CLEC to establish direct trunks.

E Network Maintenance and Management Standards

1. Outage Repair Standard

a | ntroduction
Section 9.5 of the Agreement addresses the appropriate procedures that the parties follow in
the event of a sarvice outage or issuance of atrouble report.” While the parties agree on most aspects
of this process, they disagree on two points. (1) whether there should be specific deadlines for
correcting outages and other service problems raised in trouble reports; and (2) whether the parties

should exchange “escdation” ligts (i.e, ligs that indicate which employees at each company are

& A trouble report is the means by which CLECs report to Bell Atlantic problems with
provisioning, and maintenance and repair of Bell Atlantic UNESs and resde services.
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respongible for fixing service problems; including those more senior (either in title or respongbility)
employees to whom a carrier could “escaate’ mattersif the problem has not been corrected in atimely
fashion).

b. Positions of the Parties

I MediaOne
MediaOne proposes that each party provide the other with time frames and escalation listsin
the event of an outage or trouble, and plan and coordinate repair procedures (RR-DTE-23).
MediaOne gtates that this requirement is not burdensome to either party but provides the other with
necessary information to ensure that troubles and outeges are efficiently resolved (id.). MediaOne
argues that Bl Atlantic’'s CLEC Handbook’ does not provide the necessary level of detail to ensure
that troubles are handled in atimely and coordinated fashion (id.).
i. Bell Atlantic
Bdl Atlantic argues that the parties should follow Bell Atlantic’s standard procedures for
isolating and clearing the outage or trouble, as described in the CLEC Handbook, and that the parties
may agree to modify those procedures periodicaly based on experience with comparable
interconnection agreements with other carriers (Bell Atlantic Brief at 59-60). Bdl Atlantic notes that
athough these standard procedures do not include time frames, the CLEC Handbook does state that
UNE trouble reports for CLECs are placed in the same work queues as Bell Atlantic’ s trouble reports,

and priorities are set based on service impact and type of service, without regard to the carrier (IR-

2 The CLEC Handbook isaset of guiddines put together by Bell Atlantic to inform CLECs on
following areas. getting Sarted, technical specifications and business rules.
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MediaOne-BA-2-27). Bdl Atlantic argues that inclusion of wording requiring the parties exchange of
escaation ligtsis unwarranted sinceiit is aready provided for in Bdll Atlantic's CLEC Handbook (Bl
Atlantic Brief a 60).

C. Andysis and Findings

Bdl Atlantic's sandard procedures for isolating and clearing troubles, as set forthin its CLEC
Handbook, describe the roles and responsihilities of Bell Atlantic and CLECs; information on how to
use Bell Atlantic'srepair system and electronic interface to enter trouble reports; the process from the
diagnosis of atrouble to its repair; and, when necessary, the coordination of activities between Bdll
Atlanticand CLECs. CLEC Handbook, Val. II1, § 8.0 Trouble Administration. MediaOne claims that
the CLEC handbook does not provide the necessary detail to ensure that troubles are handled in a
timely and coordinated fashion. We disagree and find that the referenced Bell Atlantic standard
procedures in the CLEC Handbook provide detailed information needed in the event of an outage or
trouble.

We dso disagree with MediaOne' s suggestion that the parties share time frames and escalation
ligs If Bel Atlantic wasforced to set specific time frames for repairs with MediaOne that are different
than those guaranteed to other CLECs, Bell Atlantic may be forced to favor MediaOne and
MediaOne' s customers over its own or other CLECS customers. MediaOne's proposa goes beyond
what is necessary to ensure parity. In addition, we believe that MediaOne has the ahility to assess

incident-based payments™ to Bell Atlantic, as defined in Bell Atlantic's performance standards

& Incident and performance payments are designed to ensure that parity is achieved.
Performance payments provide an incentive for Bell Atlantic to achieve generd leves of parity,
(continued...)
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compliance filing, and these payments give Bell Atlantic the gppropriate incentive to ensure that
MediaOne' s customers receive service a parity with service Bell Atlantic providesto itsdlf, and that
troubles are resolved in atimely manner. In summary, we find that Bell Atlantic's “firg-in, first-out”
procedure for repair isfair. Finally, because escdation lists are provided in the CLEC handbook, we
conclude that MediaOne' s proposd to add wording requiring the parties to exchange escdation ligtsis

unnecessary.

F. Joint Network Configuration and Management Standards

1. Scope of the Joint Grooming Process

a | ntroduction

The joint grooming process is designed to enable parties to assemble the appropriate technical
experts to determine jointly the mogt efficient interconnection architecture and point of interconnection
based on forecasted and actud traffic patterns, existing facilities, the location of interconnection points,
and scheduling concerns of a particular interconnection agreement (see Bdll Atlantic Brief & 61). The
parties disagree whether the existing joint grooming process and plan should be incorporated into the
new interconnection agreement, and amended as necessary, or whether the parties should develop a
new joint grooming process and plan.

b. Positions of the Parties

i. MediaOne

MediaOne asserts that it currently has ajoint grooming process in place with Bell Atlantic as

73(...continued)
and incident payments help to ensure that CLEC customers receive service parity. See Phase
3-B Order at 25.
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part of its existing interconnection agreement, which was cooperatively developed by the parties
(MediaOne Brief at 31). MediaOne proposes that the current joint grooming process and plan remain
in place and be amended, as necessary, for any incong stencies between the former process and the
new interconnection agreement (id.). MediaOne maintains that it is concerned that important rules at
the heart of the entire interconnection agreement contained in the joint grooming process would not be
in place at the commencement of the new interconnection agreement if a new process has to be
developed (id.). Inresponseto Bell Atlantic’s concerns that the existing joint grooming process may be
inconggtent with the new interconnection agreement, MediaOne suggests the incluson of wording in the
interconnection agreement providing that in the event of a conflict between the existing plan and the
terms of the new interconnection agreement, the terms of the new interconnection agreement prevail
(id).
i. Bell Atlantic

Bdl Atlantic maintains that ajoint grooming process is an interactive, not satic, process that
should materidly change as conditions warrant (e.q., as traffic volumesincrease, traffic patterns change,
capacity isreached, or the need to interconnect a additiond interconnection points arises) (Bell Atlantic
Brief a 61). According to Bdl Atlantic, the existing joint grooming process that was developed under
the parties’ first interconnection agreement contains provisons that are either duplicative or incond stent
with the proposed interconnection agreement
(RR-DTE-7). In addition, using the existing plan as the starting point in developing a new plan would
mean that either party could use the current provisonsto try and undercut the provisons of the new

interconnection agreement (id.). Bell Atlantic states that though both parties may agree to use some
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language from the existing plan in the course of developing the new joint grooming process, both parties
should gtart from a blank piece of paper and build a plan based upon the terms and conditions
established by the new interconnection agreement (id.).

C. Andysis and Findings

We agree with MediaOne that the joint grooming plan establishes rules for development and
growth of the network that will change over the term of the interconnection agreement. In order to
provide the parties with rules rdating to this growth and development, ajoint grooming plan should be
in place when the parties begin to operate under the new interconnection agreement (see MediaOne's
Proposed Findings of Fact and Conclusons of Law a 9-10). Bell Atlantic has not provided a deadline
by which anew joint grooming process will be in place, nor hasit indicated what rules will governin the
interim.

We share MediaOne' s concern that if the parties adopt Bell Atlantic’s proposa, there would
be no plan in place once they begin operating under the new interconnection agreement. Consequently,
we agree that the exigting plan should remain in effect, to the extent that it does not conflict with any
provisons of the new interconnection agreement. The existing plan can be updated as the parties agree
is necessary, and replaced when anew plan isdeveloped. In order to address Bell Atlantic's concern,
we direct the parties to include language providing that in the event of a conflict between the old joint
grooming plan and the terms of the new interconnection agreement, the terms of the new
interconnection agreement prevail.

2. Forecasting Reguirements for Trunk ProvisSoning

a [ ntroduction
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Forecadting for trunk provisoning by MediaOne alows Bell Atlantic to plan and prepare
adequately for demand for trunks that deliver traffic from Bell Atlantic to MediaOne.™ The parties
disagree on severd provisons relating to trunk forecasting. Specifically, the parties disagree when
MediaOne' sfirgt trunk forecast should be required and whether Bell Atlantic can condition provisoning
of trunks on its capacity congtraints and the proven accuracy of MediaOn€e sforecastsinthe past. The
parties dso disagree whether MediaOne should be required to provide Bl Atlantic with additiona
demand management forecasts relating to UNES by wire center”, interconnection, and resale products.
In addition, Bell Atlantic proposes to disconnect “underutilized” trunks after a certain period of time.
The parties dso dispute how long Bell Atlantic may monitor its trunk group usage before disconnecting
“underutilized” trunks.

b. Postions of the Parties

I MediaOne
MediaOne proposes that it will provideitsinitia forecasting for trunks covering atwo-year
period, to be updated as needed but no less frequently than quarterly, within 120 days from the
effective date of the interconnection agreement, instead of 90 days as proposed by Bdll Atlantic
(MediaOne Brief at 32). MediaOne does not believe that 90 daysis a reasonable period given the
network reconfiguration involved in implementing Bdll Atlantic'sIP proposd (id.). MediaOne argues

that while it can provide forecasts for both inbound and outbound traffic based on reasonable

& These are trunks from Bell Atlantic to MediaOne that carry calls that terminate to MediaOne
customers.

® A wire center is abuilding housing one or more end office switches.
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engineering criteria, the forecasts should be taken only as an estimate, and their inaccuracy should not
be used againgt MediaOne (Exh. MediaOne-4, a 6). Additiondly, MediaOne disagrees with Bell
Atlantic’ s attempt to condition the provisoning of trunks on capacity congtraints because it contends
Bdl Atlantic has an obligation under the Act to provide interconnection unlessit is technicdly infeesble
(MediaOne Proposed Findings of Fact and Conclusions of Law at 10).

Asto additional forecast requirements, MediaOne claims that its forecasts will provide the
information necessary for Bell Atlantic to plan trunk group availability, and argues that demand
forecasts by wire center of UNES, interconnection, and resae products proposed by Bell Atlantic are
neither reasonable nor necessary (MediaOne Brief a 32). In particular, MediaOne argues that it
would not be able to provide UNE forecasts by wire center with any type of accuracy (id. at 32-33).

MediaOne dso argues that Bell Atlantic should wait 180 days to review the utilization levels of
trunk groups that Bell Atlantic provisions to MediaOne based on MediaOne' s forecasts before
disconnecting underutilized trunks (id. at 34). MediaOne s witness testified that within a 30-day
period, atrunk group can go from 25 percent to 80 percent utilization and that the 90-day period does
not consider the type of traffic fluctuation that M ediaOne faces as anew carrier (Exh. MediaOne-4, at
7). Inaddition, MediaOne states that prior to disconnecting trunks, MediaOne should have the
opportunity to explain the need to keep the trunk groups (MediaOne Brief at 34). MediaOne agrees
thet after theinitid 180 day period, it should be financidly responsible for any trunk group in excess of
four DS-1sthat Bell Atlantic determinesis underutilized, and also liable for disconnected trunks
retroactive to the start date of the 180 day period (MediaOne Proposed Findings of Fact and

Conclusonsof Law at 11).
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i. Bell Atlantic

Bdl Atlantic Satesthat its provisoning proposd is a sandard requirement (Bell Atlantic Brief at
63). Bdl Atlantic argues that MediaOne should provide an initid traffic forecast covering atwo-year
period within 90 days of the effective date of the interconnection agreement (id. at 62). Bdl Atlantic’'s
proposa conditions trunk provisoning on severa factors: (1) that such forecast is based on reasonable
engineering criteria, (2) there are no capacity congraints, and (3) MediaOn€e's previous forecasts have
proven to be reliable and accurate (Bell Atlantic Proposed Interconnection Agreement Section 10.4.1;
Bdl Atlantic Brief a 63). Bdl Atlantic clamstheat in order to prepare for the demand that MediaOne
will generate, MediaOne should provide a demand management forecast that includes, but is not limited
to, the expected needs for service volumes by wire center for UNES, interconnection and resde
products (Bell Atlantic Brief 66-67).

Bel Atlantic proposes to monitor traffic on each trunk group for a period of 90 days, at the end
of that period, Bdl Atlantic could disconnect trunks if they were not warranted by the actud traffic
volume experienced. After theinitid 90 days, regardiess of whether the trunks were adequately
utilized,” up to four DS-1s would be maintained a Bell Atlantic’s expense, and MediaOne would be
held financidly respongble for the excess DS-1s (Bl Atlantic Brief a
64-65). Bdl Atlantic states that MediaOne would have the option to maintain those underutilized
trunks but MediaOne would be financidly responsible (Bell Atlantic Proposed Findings of Fact and

Conclusonsof Law at 14). Bdl Atlantic argues that MediaOne could, a any time during the 90-day

& Bdl Atlantic regards atrunk group as underutilized if “at the end of the 90 day period theratio
of ‘trunksrequired’ (based on actua traffic usage) versus ‘trunksin service' isless than 60
percent” (RR-DTE-17).
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period, request Bell Atlantic to disconnect the excess facilities to avoid further charges (id. at 65).
Furthermore, Bell Atlantic proposes that any time after the 90-day period, if MediaOne requests Bell
Atlantic to disconnect trunks, MediaOne would be financialy responsible for the disconnected trunks
retroactive to the sart of the 90-day period through the date such trunks are disconnected (id. at 64-
65).

Bel Atlantic argues that MediaOne's counterproposa of a 180-day period istoo long and is
unsubstantiated because MediaOne is not a new company without experience but, rather, has been
providing telecommunications services in Massachusetts for more than one year (Bdll Atlantic Reply
Brief at 25).

C. Andysis and Findings

We find that MediaOne' s request for 120 instead of 90 days to produce an initia forecast
covering atwo-year period has merit. Given the possible adoption of MediaOne' s compromise
proposa to establish additiona I1Ps; it is reasonable to alow MediaOne the additiona 30 days to
produce an initid forecast that would reflect this network configuration. Regarding the conditions on
trunk provisoning proposed by Bell Atlantic, the Act permits exemptionsto ILEC interconnection

obligations only when the ILEC demondtrates technicd infeasbility. Loca Competition Order at 1199.

Because of the Act’s narrow exemption, we need only examine whether Bell Atlantic’s proposed
conditions meet this “technicd infeasibility” test. While we agree with Bell Atlantic thet it will initidly
rely on MediaOne for MediaOne' s forecasts for inbound and outbound traffic, we are not convinced
that this degire for accuracy of MediaOne s forecasts is a sufficient reason for limiting Bell Atlantic's

obligation to provide interconnection. We conclude that MediaOne's proposd of providing Bell
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Atlantic with traffic forecasts based on reasonable engineering criteria, to be updated no less than
quarterly, should assure Bl Atlantic that MediaOne' s forecasts remain reasonably current. Therefore,
Bdl Atlantic cannot condition the provisoning of trunks on the proven accuracy of MediaOne's past
forecasts.

We dso find that, in generd, Bl Atlantic may not condition trunk provisioning on capacity
congraints. Aslong as MediaOne and other CLECs provide reasonably accurate forecasts, Bell
Atlantic should be able to plan adequately for additional capacity. However, if Bdl Atlantic can
demongtrate to the Department that MediaOne' s forecasts are substantialy inaccurate over a sustained
period of time, Bell Atlantic may petition the Department for relief. Bell Atlantic will have the burden of
demondrating that such rdief is warranted.

Regarding the question of whether MediaOne is required to provide Bl Atlantic with its
forecast on interconnection-related products by wire center, we find that such additiond forecasting
detail should be provided. CLECs cannot have it both ways. If they do not want to be held to the
accuracy of their forecasts, then Bell Atlantic must have some additional mechanism on which to base
its cgpacity planning. On itsface, such additiona information would gppear to be ussful in further
determining for what additiond facilities Bell Atlantic may need to prepare. Although MediaOne argues
that it cannot provide this information, we do not find that claim to be credible. Such information is
crucid for any CLEC in developing a business plan.

We find merit in MediaOne' s argument thet it isa new carrier facing an unpredictable growth
pattern and as such, Bell Atlantic should wait 180 days to review the utilization leve of trunk groups by

MediaOne. MediaOne has been providing service for only about one year. Until MediaOne becomes
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more established and experiences more consstent growth patterns, we find that 180 daysis
appropriate.

Lastly, MediaOne has requested that it be given the opportunity to substantiate its continued
need to keep trunks that Bell Atlantic has identified as underutilized. We find this request to be
reasonable. Bell Atlantic's definition of underutilization is arbitrary, and MediaOne should be given the
opportunity to demonstrate why MediaOne believes that the trunks are necessary in the future, before
Bdll Atlantic disconnects those trunks.

G. Unbundled Access

1. Extent of Obligation to Provide UNEs

a Introduction
In response to a remand decision from the United States Supreme Court, the FCC is
reconsdering itslist of seven UNEsthat ILECs must offer to CLECs. In the Matter of Implementation
of the Loca Competition Provisions of the Telecommunications Act of 1996, CC Docket Nos. 96-98,

95-185, Second Further Notice of Proposed Rulemaking, April 8, 1999. Asaresult of that decision,

Bdl Atlantic may no longer be required under federd law to provide certain UNEsthat it is provisoning
to Massachusetts CLECs. In that event, the parties disagree whether Bell Atlantic should be able to
immediately discontinue provisoning of such UNEs.

b. Positions of the Parties

i Bdl Atlantic
Bdl Atlantic argues that its proposed language, dlowing Bell Atlantic to discontinue any UNE it

may no longer be required to provide once the FCC remand proceeding is concluded, is reasonable
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(Bell Atlantic Brief at 69). Bell Atlantic contends that MediaOne seeks to require Bell Atlantic to
continue to provide the UNEs identified in the interconnection agreement even if the FCC no longer
requires Bell Atlantic to do so (id.).”
. MediaOne

MediaOne argues that Bell Atlantic must provide a reasonable trandtion period in the event that
it isno longer obligated to provide certain UNEs (MediaOne Brief at 35). MediaOne contends that the
parties must await afind decison on the issue and then modify the interconnection agreement to be
conggtent with the changein law (id.). According to MediaOne, this process ensures that customers
will not be affected negatively by the change because MediaOne will have the opportunity to arrange
for the dternative provison of any UNEs that may no longer be provided by Bell Atlantic, and
comports with the public interest (id.). MediaOne dso maintains that Bell Atlantic’s proposa would
adversdly affect MediaOne' s ability to retain customers, which is contrary to the intent and spirit of the
Act (id).

C. Andysis and Findings

Wefind Bell Atlantic's proposal to unilateraly discontinue provisioning UNES, without notice
and atrangdtion period, to be patently unreasonable. First, achange in law may involve interpretation of
the extent and impact of the change, and the parties certainly may disagree on the gpplicability of a

change. One need only to look at the debate surrounding the provision and combination of UNESto

77 Initsreply brief, Bell Atlantic included anew proposal to provide a transition period for
MediaOnein the event that an FCC order or change in other gpplicable law diminates Bell
Atlantic' s obligations (Bell Atlantic Reply Brief a 26). Because this proposdl is nhot supported
by record evidence, we cannot accept it.
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get asense of the level of disagreement possible under the Act and court opinions interpreting the Act.”
Second, the Department has a respongbility under the Act to ensure that interconnection agreements
meet the requirements of § 251 of the Act. 47 U.S.C. § 252(c)(1). Thisresponshility includes
changes to interconnection agreements, especialy when those changes may materidly affect service
under the agreement. Bell Atlantic's interpretation of a change of law and the resulting impact on the
provison of service under an interconnection agreement is subject to the Department’ sjurisdiction. 1d.

Furthermore, in the changing environment of telecommunications, it islikely thet this provison
will be evoked, and customers may be affected negatively while the parties battle over their differences.
Initsfilings on this subject, Bdl Atlantic does not address the potential effect on customers (but see
Section V.L.2,, infrawhere Bell Atlantic proposes a 30-day notice period for changesin law that affect
its services). The Department may enforce requirements of state law, including compliance with
intrastate telecommunications service quality standards or requirements. 47 U.S.C. 8§ 252(e)(3); see
G.L.c. 159, §16. No party disputes the Department’ s authority to review Bell Atlantic’s provision of
sarvice, including service provided pursuant to an interconnection agreement, to determine whether
sarvice qudity is affected. Furthermore, it is reasonable to dlow affected CLECs an opportunity to
make dterndive arrangementsin the event Bdl Atlantic will no longer provide certain UNES under the
interconnection agreement.

Accordingly, the Department finds that MediaOne's proposd, which requires the partiesto

negotiate modifications to interconnection agreements and submit such changes to the Department for

78 Asthe Supreme Court has noted, even the Act itsdlf is“not amodd of darity. Itisin many
important respects amodd of ambiguity or indeed self-contradiction.” AT&T Corp. v. lowa
Utilities Board, 525 U.S. 366 (1999).
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approval, is reasonable and in the public interest.”  Until the changes are approved, Bell Atlantic is
required to continue its provision of the affected UNEs. The parties shdl include language in thelr
interconnection agreement to reflect this finding.2> We recognize Bell Atlantic's concern that its
obligation to provide UNES no longer mandated by law may continue indefinitely if the parties are
unable to agree on gpplication of achangein law. However, we note that the Bell Atlantic may invoke
the Digpute Resolution provison in the interconnection agreement, and if it desires, seek appropriate
relief from the Department. Bell Atlantic will have the burden of showing that MediaOneis not
negotiating the change of law in good faith.8!

2. Bona Fide Request Applicability/Available Network Elements

a Introduction
The bona fide request (“BFR”) process is a procedure whereby one party may request access
to aUNE not identified in the interconnection agreement. The BFR processis st forth in Exhibit B of
the interconnection agreement and includes procedures for Bell Atlantic to andlyze and consider

requests for UNEs “not dready available” The parties disagree when a UNE should be considered

” But see MCI WorldCom, D.T.E. 97-116-B, at 24-25 (1999) (Department found that a just-
released FCC decison rdieved Bell Atlantic of its obligation to pay reciprocal compensation
for ISP-bound traffic). Thisarbitration can be distinguished from the MCl WorldCom ruling
because, in the former, Bell Atlantic was required to petition the Department for authority to
change its operaionsin response to a changein law.

8 The Department has approved such language in AT& T/Bell Atlantic I nterconnection
Agreement, D.T.E. 98-35 (1998); MClmetro Access Transmission Services'Bell Atlantic
Interconnection Agreement, D.T.E. 98-104 (1998) (see RR-DTE-31).

8l Bdl Atlantic has not explained the purpose of its proposed 40 percent premium, and we decline
to impose this burden on CLECs while they negotiate modifications to their interconnection
agreement in response to a change to the provisions of UNEs.
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“not aready available’” under the BFR process, the meaning of the FCC's “pick-and-choose” rule®
and how this FCC rule affects the BFR process.

b. Positions of the Parties

I. MediaOne
MediaOne argues that the BFR mechanism would only gpply if aparticular UNE were “not
dready avalable’ anywhere in Bell Atlantic’ s operating territory, and therefore could not be obtained
by the “pick and choose’ rule (MediaOne Brief a 36). MediaOne asserts that the phrase * not aready
avalable’ means that the UNE is not dready provided anywherein Bell Atlantic’ s operating territory,
and Bdll Atlantic has not been ordered by the FCC or a state commission to provide that UNE (IR-
DTE-MediaOne-6). MediaOne argues that its position is consistent with the FCC' s pick-and-choose
rule, which states that an ILEC shdl make available without unreasonable delay any interconnection
sarvice or network eement arrangement contained in any agreement to which it isa party (MediaOne
Brief at 36, diting 47 C.F.R.
§ 51.809).
i. Bell Atlantic
Bdl Atlantic argues that the purpose of establishing a BFR processis to provide for UNES not
dready covered by the interconnection agreement between MediaOne and Bdll Atlantic (Bell Atlantic
Brief & 70). According to Bdl Atlantic, which UNEs are available may vary depending on the
requesting CLEC, the CLEC' s network, or the provisioning or use for that UNE (Bdll Atlantic Brief at

70; RR-DTE-24). Bell Atlantic arguesthat the fact that a CLEC may have ordered a UNE elsewhere

82 This “pick-and-choose” ruleis set forth in 47 C.F.R. § 51.809.
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does not mean that this UNE is readily available under the terms, conditions and rates established for
provisoning to MediaOne (Bl Atlantic Brief at 71).

Bdl Atlantic argues that MediaOne' s assartion that the sole basis for providing aUNE is
whether that UNE is avallable e sewhere in Bdl Atlantic’ s region overlooks numerous factors that bear
on the technicd feasibility and cost of providing a UNE that has not been made generdly availableina
particular state (id.). Bell Atlantic contends that such factorsinclude: (1) whether the dementisa
gtandard component of the Bdll Atlantic network in the rlevant jurisdiction; (2) whether MediaOneis
requesting the element to the same specifications, and in the same context, as in another jurisdiction;

(3) whether the same work efforts or business processes are needed or can be used under the
operations systems and processes in that jurisdiction to make the requested element available in the
new jurisdiction; and (4) whether the same cost factors and rates apply in the new jurisdiction (id.).
Bdl Atlantic adds that the BFR process dlows Bell Atlantic to consder these factors, and includes a
dispute mechanism should MediaOne disagree with Bell Atlantic's determinations (id. at 71-72).

Bdl Atlantic contends that MediaOne' s position contradicts FCC rules (id. at 72). According
to Bell Atlantic, the “pick and choose” rule does not address the provison of UNEs ordered by the
FCC or a state commission, but only addresses UNES that are provided under an interconnection
agreement approved under § 252 of the Act, regardless of whether Bell Atlantic was ordered to
provide that UNE (id.).

Bdl Atlantic maintainsthat even if it provides a particular UNE to one CLEC, the BFR process
may be “permissible and appropriate’ to evauate whether or how Bell Atlantic would provide that

UNE to a second CLEC because there may be different technical feasibility and cost considerations
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associated with providing that UNE to asecond CLEC (id.). Bédl Atlantic asserts that the FCC has
recognized that such considerations may apply and has specificdly provided that the “pick-and-

choose” rule would not apply if an ILEC demondirates to the state commission that different costs apply
or technical infeasibility exists with repect to providing that UNE to a second CLEC (id.). Bdl
Atlantic argues that the BFR process provides amethod for evauating such considerations and, in any
event, individuad UNEs made available through the * pick-and-choose” rule are only avaladle for a
reasonable period of time under 47 C.F.R. 8§ 51.809(c) (Bell Atlantic Brief at 72; RR-DTE-24).

Bell Atlantic concludes that MediaOne is unreasonable in its demand that Bell Atlantic be
required to offer any element on the basis of its availability in another sate, outsde the framework of
the sandard BFR process (Bell Atlantic Brief a 73). Laglly, Bl Atlantic argues that if the UNE that
isthe subject of the BFR istechnically feasble, the BFR processis flexible enough to ensure thet the
particular UNE is provided in atimely fashion (RR-DTE-24).

C. Andysis and Findings

Theinitid issue the Department must resolve is under what circumstances the BFR process
applies and how MediaOne accesses UNES that are not addressed in the interconnection agreement.
MediaOne argues that it would access UNESs through the BFR mechanism only if the particular UNE
were “not dready available’ anywherein Bdl Atlantic's operating territory. In support of its pogtion,
MediaOne argues that the FCC' s “ pick-and-choose’ rule enablesiit to request and, with certain
limitations, receive any UNE offered by Bell Atlantic in any date within Bell Atlantic’sterritory. Bell
Atlantic argues for a narrower interpretation of the “pick-and-choose’ rule and for a more expansve

view of the gpplicability of the BFR process. We agree, to some extent, with both parties.
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MediaOne is correct in noting that the FCC' s * pick-and-choose” rule, which was reingtated by

the Supreme Court in AT& T Corp. v. lowa Utilities Board, 525 U.S. 366 (1999), provides that “[a]n

[ILEC] shdl make available without unreasonable delay to any requesting telecommunications carrier

any individua interconnection, service, or network element arrangement contained in any agreement to

which it isaparty thet is approved by a state commission pursuant to section 252 of the Act, upon the

same rates, terms, and conditions as those provided in the agreement.” 47 C.F.R. § 51.809(a)

(emphasis added). Inits Loca Competition Order, the FCC explained that requesting carriers have the

ability to choose among individud provisions contained in publicly-filed interconnection agreements and
that arequesting carrier should be permitted to obtain its statutory rights on an expedited basis. Local

Compstition Order at 111 1310, 1321.

The Department can find no provison in the Act or in the FCC'srules or orders limiting the
availability of the “pick-and-choose’ rule only to UNES contained in Department-approved
interconnection agreements. Subject to the conditions imposed by the FCC in 47 C.F.R. § 51.809(b)
and (c), the Department finds that Bell Atlantic shal provide to MediaOne in Massachusetts, and to any
other requesting CLEC, pursuant to the “pick-and-choosg” rule, the UNEs that Bell Atlantic® makes
avalable in any of its state-gpproved interconnection agreements, without regard to which state
commission gpproved the interconnection agreement.

Bdl Atlantic is correct that it may demondtrate to the Department that it cannot provide the

& Bell Atlantic, as used here, indicates the company that signs the interconnection agreement with
MediaOne. For example, if the agreement is signed by “New England Telephone and
Telegraph Company,” then the “ pick-and-choose” rule applies only to provisonsin any other
agreements sgned by “New England Tdephone and Tdegraph Company,” including such
agreements from Maine, New Hampshire, Rhode Idand, and Vermont.
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requested UNE at the same cost as it does to a CLEC with which it has an gpproved interconnection
agreement, or that the provision of this UNE to MediaOne is not technicaly feasible. However, the
Department finds that this showing by Bell Atlantic isto be made within the context of the “pick-and-
choose’ rule, not the BFR process. It isour view that the BFR process appliesto the UNEs that are
not the subject of any state-gpproved interconnection agreement and that are, thus, “not aready
avallable”

H. Loca Number Portability

1. | ntroduction
The Act defines number portability as the ability of end-user customersto change locd service
providers and retain their telephone number while remaining a the same location. See
47 U.S.C. § 153(30).

2. Description of the Porting Process

Provisoning LNP requires certain activities of both the customer’s current provider (“porting
provider”) and the customer’s new provider (Exh. MediaOne-3, a 14). The LNP process begins
when the new provider receives an order for service from anew customer and immediately sends a
locd servicerequest (“LSR”) to the porting provider (id.). Once the porting provider receives the
LSR, it 1) generatesits own E911 record to ensure the AL database® is properly updated and 2)
sends afirm order confirmation (“FOC") back to the new service provider within 24 hours receipt of

the LSR (id. a 15). Once the new provider receives the FOC from the porting provider, it will 1)

8 The automeatic line identification (*ALI") database ensures that 911 cdls placed from the
service will carry the appropriate identification information to the Public Safety Answering Point
(Exh. MediaOne-3, at 14).
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create the gppropriate trandations® in its switch; and 2) requests that the porting provider ingtall a“ten-
digit trigger” inits switch® (id.). Twenty-four hours before the porting due date, the porting provider
must rel ease the teephone number in Number Portability Adminigtration Center (“NPAC”) and ingdll
the ten-digit trigger (id. a 16). The new service provider must update the trandationsin its switch to
include the newly ported number before 11.59 p.m. on the porting day; the ten-digit-trigger will only
forward a ported number until thistime. A ten-digit trigger ensures that the customer will be able to
recelve calls during the porting process by forcing the switch to launch a database query whenever the
number isdided (id.). 1f the number has not been ported, the porting provider’ s switch will route the
cdl asif the customer is il receiving service from its current provider (id.). Once the porting is
complete, acdl sent to the porting provider’ s switch will be forwarded to the new carrier’ s switch for
completion (id.). The porting provider removesits switch trandations at 11:59 p.m. on the actua
porting due date (id.). On the day after the porting due date, the porting provider “unlocks’ the E911
record which enables the new provider to update the ALI record to reflect the new service provider.

3. Need for Performance Standards and Remedies

a Positions of the Parties

i. MediaOne

MediaOne asserts that there is a compelling reason to adopt porting performance standards for

& Switch trandaions refers to the computer programming changes Bell Atlantic must performin
the switch when making changes to a customer’s service.

8 A ten digit trigger is a switch trandation instadled by the porting provider that ensures that the
customer will be able to receive cals from the porting provider’ s customers (Exh. MediaOne-
3, at 15).
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MediaOne (MediaOne Brief a 37). MediaOne argues that the rationale for establishing porting
gtandards and remedies in this arbitration is based on the stated rationale for adopting performance

standardsin the Consolidated Arhitrations,®” and seeks to extend this rationale to the porting process

(MediaOne Reply Brief at 15). MediaOne maintains that the Department stated that it would consider
changes to the established performance standards if parties could show a compelling reason why such
changes are necessary (MediaOne Brief at 37). MediaOne asserts that dthough it was not a party to

the Consolidated Arbitrations, and is not seeking to add a porting standard to the Consolidated

Arbitrations list of performance standards, it can nonethel ess demonstrate that a compelling reason
exigts to adopt such a standard in its interconnection agreement with Bell Atlantic (id. at 37-38).
According to MediaOne, the absence of standards for the porting processis criticd for

MediaOne, noting that the Department did not review or address in the Consolidated Arbitrations any

activities associated with the number porting process for a carrier like MediaOne that does not
purchase resale sarvices or unbundled loops from Bell Atlantic (id. at 37). MediaOne describes the
detrimenta effects that failed ports have on customers by stating that when a port is not done properly,
the customer either has no dia tone or cannot receive calls from others (id. at 38). Besides negatively
affecting customers service, failed ports dso damage MediaOne s reputation, especidly where one of

the first experiences a new MediaOne customer hasis with the porting process (id.). MediaOne cites

87 Specificdly, MediaOne contends that in the absence of norma commercid incentives to
maintain high levels of service qudity to its cusomers (which, in this case, are ds0 its
competitors) the Department established performance standards to provide Bell Atlantic with
the incentives to conform to the interconnection requirements of the Act (MediaOne Reply
Brief a 15, citing Consolidated Arbitrations - Phase 3-B at 22).
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to actua experience with number porting problems and the negative affect those problems had on its
marketing abilities (see Exh. MediaOne-3, at 16-17; IR-BA-M1-11).
i. Bell Atlantic

Bdl Atlantic makes two arguments againgt establishing number porting sandards. First, Bell
Atlantic states that the FCC isthe regulatory body with jurisdiction over number portability issues.
However, Bell Atlantic so states that it would comply with Department orders on thisissue (Bell
Atlantic Brief a& 74). Second, Bell Atlantic highlightsits current number porting performance success
rate, which it states isin excess of 99 percent on-time performance, based on current porting
procedures (id. a 75). Inlight of its current performance, Bell Atlantic maintainsthat it is unfair and
unreasonable to assume that the only way to ensure that Bell Atlantic continues to maintain that leve of
performance is to impose performance standards and pendties (id. at 75-76). Bdl Atlantic statesthat it
dready provides the Department with more than 400 performance measurements, and thereis no basis
for adding to thet list (id.).

b. Andysis and Findings

In the Consolidated Arhitrations, the Department established a method to evaluate whether

more or fewer performance measures are necessary than those established in the Consolidated
Arbitrations. The Department Stated that

“[i]f, after at least Sx months of experience, there is an indication that more or fewer
measures are necessary to support the parity standard, ... parties may petition the
Department to that effect. However, the Department will only consider changesto the
standards adopted hereif parties can show [a compelling reason why such changes are

necessary.”

Phase 3-B Order a 34. We dso stated that the specific monetary remedies provided in the
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interconnection agreements established in that proceeding should not be the sole damage remedy
available, and that there may be ingtances where other damages (e.q., consequentia damages) may be
appropriate. 1d. at 22.

There are many performance standards that have been established under the Consolidated
Arbitrations proceeding. However, that is not a sufficient reason to refrain from establishing additiona
standards where necessary. MediaOne is correct when it states that number porting standards were
not considered when performance standards were established, and MediaOne has made a compelling
case that these standards are appropriate here given the adverse affect on MediaOne and its customer
for faled number ports. If Bell Atlantic maintainsits current high level of porting performance, asit
datesit will, these additiond performance standards will not adversely affect it.

Bdl Atlantic hasindicated that it is not opposed to negotiating performance standards for
number porting, and has made a proposa for those sandards. We now turn to each of the parties

proposals for appropriate standards and remedies for number porting.

4, Standards to be Established for Local Number Portability (Performance
Criteria)

a | ntroduction

Severd of the performance measures discussed by the parties have been resolved

88

Bdl Atlantic argues that one measurement proposed by MediaOne, consisting of a 24 hour

turn around time for issuance of a service order confirmation or FOC, has been established

in the Consolidated Arhitrations (Bell Atlantic Brief at 77-78). The FOC metric measures

the components of the ordering process, aswell asaloca service request (id. at 78). Bell

Atlantic presented testimony that processing a porting order is anadogous to the UNE

ordering process, and therefore, it is reasonable to use the same metrics adopted by the
(continued...)
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However, the parties disagree on (1) whether to establish a measurement for E911%° unlock, and (2)
whether to track Local Subscription Management System (“LSMS’)*® downtime and LNP trouble
resolution.

b. Positions of the Parties

i, Bdl Atlantic
Bel Atlantic has proposed a method to measure a successful port (Bell Atlantic Brief at 76).
Bdl Atlantic favors a measurement to determine whether service was trangtioned from one provider to
the other without service interruption, referred to as“Percent on Time - LNP”’ (id. a 81). Bdl Atlantic

explains that in gpplying the “ Percent On Time - LNP’ metric, an LNP order would be considered on

8(...continued)
Department (id.). MediaOne agreesthat thereis no reason to duplicate FOC standards and
measurements, and will accept the FOC metric as established in the Consolidated
Arbitrations based on the understanding that LNP orders will be included in Bdll Atlantic's
performance reports and payments (MediaOne Brief at 41). The FOC metric States that
FOCs should be returned within 24 hours from receipt of an error-free loca service request

(id.).

Bdl Atlantic contends that another three measurements, the 10-digit trigger, switch
trandation removal, and E911 unlock, essentidly evauate a Sngle result, the overal
successful completion of the porting process (Bell Atlantic Brief a 79). MediaOne has
agreed to adopt the “Percent On Time - LNP” metric, where it incorporates measurement
and remedies for timely ingdlation of the 10-digit trigger, and the switch trandation remova
activities (MediaOne Brief a 40-41). Therefore, only the E911 unlock measurement is il

in dispute.

8 This metric would measure when the porting provider “unlocks’ the E911 record, which dlows
the new provider to update the database that contains E911 information (Exh. MediaOne-3, a
16). Updating the E911 database isreferred to as “migrating” the E911 record (id.).

© “LSMS’ is an administrative database that downloads ported telephone routing data to the
system that processes LNP queries (Bell Atlantic Brief at 86).
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timeif a10 digit trigger isin place before the porting due date and the remova of the telephone number
trandations (i.e, the retail disconnect) is completed on or after 11:59 p.m. of the porting date (Bdll
Atlantic Brief at 82). Orders disconnected early are considered “not met” (id.). Bdl Atlantic tedtified
that this proposed “ Percent On Time - LNP’ measurement has been adopted in New Y ork as part of
the collaborative process and could be established as a metric in Massachusetts in October 1999 (id.).

Bel Atlantic argues that MediaOne' s proposal to measure interim steps in the porting processis
not an appropriate reflection of the LNP process (id. a 76). Specificdly, Bdl Atlantic contends that
the interim steps proposed by MediaOne do not, for the most part, affect customers, and would require
Bdll Atlantic to track intermediate steps not currently captured by the system as designed (id.).*:

Regarding the E911 unlock metric, Bell Atlantic maintains that the post-provisoning activity to
unlock the E911 records associated with a customer’ s line do not affect the customer’ s service during
the porting process (id. a 81). Bel Atlantic explainsthat the E911 unlocking transaction does not
remove the customer information from the E911 database (Bell Atlantic Reply Brief at 29).

Bell Atlantic opposes MediaOne's proposa for tracking LNP trouble resolution and LSM S
downtime, stating that these metrics are not relevant to Bell Atlantic's performance for MediaOne (Bell

Atlantic Brief at 86). Bell Atlantic asserts that the LSM S deployed by Bl Atlantic’s network

o Bell Atlantic arguesthat it is proposing the “ Percent On Time - LNP’ metric in exchange for the
eimination of Bl Atlantic' s existing performance standards for unbundled loops (Bl Atlantic
Brief a 81). In essence, MediaOne would be trading LNP standards for unbundled |oop
dandards. MediaOne statesthat it will not be ordering unbundied loops from Bell Atlantic (Tr.
3, a@ 488). The Department did not establish the Performance Standards in the Consolidated
Arbitrations in order for the partiesto trade these items. Bell Atlantic will be required to meet
the Performance Standards for unbundled loops under this interconnection agreement in the
event that MediaOne orders such loops from Bell Atlantic.
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conforms to industry-defined requirements, that the LSMS may be inoperétive for reasons beyond Bell
Atlantic's control, and that LSM S downtime will not affect either MediaOne transactions nor its
customers (id.).

Finally, regarding the proposal that Bell Atlantic check with the NPAC prior to switch
trandations remova, Bell Atlantic clamsthat its procedure that removes switch trandations at 11:59
p.m. on the order dateis an efficient process that gives a CLEC dl day to complete customer work
before trandations removad (Bell Atlantic Reply Brief a 28). According to Bdl Atlantic, it is
MediaOne s responghility to notify Bell Atlantic of any service changes prior to thistime (id. at 29).

. MediaOne

MediaOne argues that the parties disagree (1) whether the new provider should check with the
NPAC prior to removing switch trandations, and (2) when the new provider should unlock the E911
record (MediaOne Brief at 41).%2 Regarding switch trandations remova, MediaOne maintains that the
company from which a number is ported should check with NPAC prior to removing switch
trandations as away to ensure that switch trandations are not removed (causing customer disconnects)
in certain Stuations (id. at 41). MediaOne states that it does not recommend measurement or
impogition of pendtiesfor thisactivity (id.). According to MediaOne, its proposa for performance

dtandards is necessary to ensure that disconnects are minimized and that reconnects take placein a

9 MediaOne recommends (1) that the interconnection agreement should require Bell Atlantic to
report LSM S downtime and the amount of time the system works properly, because when the
LSMS is not operating, certain routing information is not communicated and a customer cannot
recelve cals, and (2) that the interconnection agreement should require Bell Atlantic to provide
the number of LNP-related trouble tickets where the originator of the troubleisa CLEC (Exh.
MediaOne-3, a 24). MediaOne did not brief these two issues.
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timey manner (id. at 42).

Regarding E911 unlocking, MediaOne proposes that the porting provider unlock the E911
record on the due date, as opposed to Bell Atlantic's current practice to unlock the E911 record on the
day after the due date (id.).** MediaOne maintains that its proposal is consistent with the National
Emergency Number Association (“NENA”) standards associated with unlocking and migrating E911
records during the porting process (id.). MediaOne states that Bell Atlantic's current procedure cauises
MediaOne to be unable to migrate the E911 record until two days after the due date of the port (id. at
43). MediaOne explained the negative consequences that could result from thisdelay. According to
MediaOne, in the event that the database (which provides customer location) is inoperative during a
number port, emergency personnel would not have the correct service provider name needed to verify
the correct address of the person contacting E911 (id.). MediaOne statesthat asimilar problem could
occur, if law enforcement officias needed to place atap on aline (id.).

Findly, MediaOne indicates that, because Bdll Atlantic isin the process of developing the
database system, reporting of the E911 record unlocks could be added to the system without significant
extrawork on the part of Bdll Atlantic (id. at 44).

C. Andysis and Findings

Regarding MediaOne proposd that the old carrier check with NPAC prior to removing a

trandation and disconnecting the porting customer, Bell Atlantic's current process of disconnecting a

% MediaOne argues, in the dternative, that the Department should require Bell Atlantic to
indemnify MediaOne for any damages occurring as aresult of the delay in migrating the E911
record (MediaOne Brief at 43).
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customer at 11:59 p.m. is generating a 98 percent success rate by MediaOne' s data.® This current
processis successful, and we see no reason to changeit. If acustomer decides at 11:58 p.m. on the
scheduled date of the port that he does not wish to change providers, he does so a his own risk.
Therefore, we decline to require that provider check with NPAC prior to removing switch trandations.

Regarding the proposa that the E911 record be unlocked on the same date as the completion
of the switch trandations, in light of our finding above, it would be impossible for this to happen when
trandations are removed at one minute before the end of the day. We understand that the current
industry standard requires an unlock on the same day as the switch trandation work (Tr. 1, at 182-
183). However, we are persuaded by Bell Atlantic testimony that NENA is reevauating the timing
between the old provider’ s completion of work, and the new provider’s completion of installation work
(Tr. 3, at 185).

We aso note that M ediaOne presented testimony on possible problems with the current E911
unlock process, but no evidence of any actua problems experienced by customers. Bell Atlantic has
explained that customers may il reach E911 during the porting process (assuming thereis no
improper disconnect), and that the instances where incorrect provider information could affect a
customer arerare. There isinsufficient evidence for us to change the current processin order to alow

the porting provider to unlock the E911 record on the same day as the port.*®

o Bdl Atlantic' s witness testified that it experienced an increase in performance and decrease in
complaints when it changed its procedure to remove switch trandations at 11:59 p.m. (Tr. 1 at,
181-182).

% The Department notes that New Y ork has not adopted a process similar to MediaOne's E911
proposal (see RR-DTE-4).
(continued...)
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5. Appropriate Threshold

a |ntroduction
The parties disagree on the gppropriate threshold for imposing pendties on an underperforming
porting provider.

b. Positions of the Parties

i. Bdl Atlantic
Bdl Atlantic proposes that its “Percent On Time - LNP’ metric should incorporate a minimum
90 percent sandard (Bell Atlantic Brief at 81). Bdl Atlantic argues that the same 90 percent metric

established for UNE ordering in the Consolidated Arbitrations is applicable for LNP porting because of

the amilaritiesin the ordering processes (Bdll Atlantic Reply Brief a 30). Bdl Atlantic contends that,
athough its current performance level with MediaOne is gpproximately 98 percent,* this level istoo
high to set as a performance metric because it reflects limited experience (two months) with just one
CLEC (MediaOne) (id.). Bdl Atlantic relates that the comparable LNP measurement is being
developed in New Y ork has a 95 percent standard (id.).

Bell Atlantic states that it based its recommended 90 percent “Percent On Time - LNP’ on
severd factors (Tr. 3, at 465). Specifically, the 90 percent standard was based on Bell Atlantic's
hitory for missed ingdlation gppointments because Bell Atlantic did not have a history of LNP

completions for abass, and on the complexity of the LNP process (id.). In generd, Bell Atlantic

95(...continued)

% Bdl Atlantic indicates that the current porting success rate of gpproximately 98 percent does
not include E911 unlocks or FOC performance (Bell Atlantic Brief at 79).
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explains that its proposed standard is based on its “judgment and experience in the business’ (id.).
. MediaOne

M ediaOne proposes a quarterly average performance standard of 98 percent on time®”
(MediaOne Brief a 45). MediaOne argues that this standard relates to Bell Atlantic’s current
performance, reflects aleve of performance which does not adversdly affect the new provider, and
reflects aleved of performance that assures consumers that they can change providers without
unnecessary inconvenience (id. at 45). MediaOne citesthe “devastating effect” on MediaOne's
operations and ability to market its services that Bell Atlantic’s proposed 90 percent standard would
have (id. at 47). MediaOne further argues that the fact that the Department established a 90 percent

standard for another measure in the Consolidated Arhitrations isirrd evant for a sandard for a different

activity (LNP performance) for which Bell Atlantic’s current performanceis higher (id. 46-47).

MediaOne dtates that its proposa for a 98 percent standard was based on current performance
and its business judgment about a pendty that Bdll Atlantic would consder more than the cost of doing
business (Tr. 3, at 410).

C. Andysis and Findings

As noted above, the current porting processis successful. Bell Atlantic has a 98 percent
success rate for number porting. We do not want to change the process, but provide incentives for Bell
Atlantic to keep up itshigh level of performance. Currently, Bell Atlantic has dedicated a

representative for MediaOne to resolve problemsin atimey manner. MediaOne switness testified

o7 MediaOne clarifies that this proposal isfor an average of 98 percent per quarter, and does not
require Bell Atlantic to maintain a 98 percent standard at al times (MediaOne Brief
at 45).
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that Bl Atlantic indicated that this contact person will remain (Tr. 3, a 406). However, we share
MediaOne's concern that as porting requests increase, this specidized manua intervention may not be
ableto address LNP on alarge scale. The results could be increased porting failures, and more
cusomers out of service. The automation Bell Atlantic is developing in New Y ork should help when
goplied to Massachusetts, but we bdieve additiona incentives are useful.

MediaOne has convinced us that the 90 percent standard is too low athreshold for LNP
performance. A falure rate exceeding ten percent puts too many customers out of service during the
porting process, and adversely affects operations for both companies (MediaOne Brief at 46-47). A
rate of 90 percent dso is not reflective of current levels, and dlows Bl Atlantic to provide service @ a
much lower leve than it provides now. Conversely, maintaining a 98 percent successrate for a
sustained period may unduly burden the porting provider (Tr. 3, a 468, 473-474). Therefore, we find
that the 95 percent on time standard, as adopted through a collaborative processin New Y ork,
addresses the parties need for ahigh level of successful porting without unduly burdening the porting
provider.

6. Appropriate Pendties

a Introduction
The parties disagree on the appropriate pendties for substandard number porting.

b. Positions of the Parties

i Bdl Atlantic
Bell Atlantic opposes MediaOne's proposed two-tiered penalty scheme, and instead proposes

adiding scae scheme based on a 90 percent “Percent On Time - LNP’ standard (Bell Atlantic Brief at
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83). Bdl Atlantic states that MediaOne' s pendties amount to a double pendty, and would require
changes to the existing LNP process (Bell Atlantic Reply Brief at 30).

Bell Atlantic arguesthat, in practice, MediaOne' s proposed “Customer Compensation” crediit
to be paid to MediaOne each day a customer remains without didtone or cannot receive incoming cals
would require extengve investigation to determine the responsible party for each event (Bell Atlantic
Brief a 83). Bell Atlantic arguesthat this“Customer Compensation” credit is not comparable to the

incident-based credit established by the Department in the Consolidated Arbitrations because these

credits apply 24 hours after the installation gppointment is missed or the customer is out of service, and
are based on adiding scale (Bell Atlantic Reply Brief a 31). In addition, Bell Atlantic criticizes
MediaOne's “ Performance Credit” proposa as requiring Bell Atlantic to pay pendties even if the LNP
was completed on time and without service interruption (for example, late ingdlation of a 10-digit
trigger or alate E911 unlock) (Bell Atlantic Brief at 84).

Bell Atlantic proposes a performance credit based on the credit calculation for percent missed

UNE ingdlation gppointments from the Consolidated Arbitrations (id. at 86). The credit providesa

diding scale, which is based on the number of lines affected as well as the degree to which Bell
Atlantic's performance is below the performance standard® (id.). Bell Atlantic contends that its
proposa would achieve the results of timeliness because it creates a performance mechanism based on

a standard three business-day interval for LNP orders (Exh. BA-MA-1, at 38).

%8 Performance credits would begin for results below 90 percent. Credits per affected line range
from $10 to $50 based on adiding scale of one percent to ten percent below the performance
standard (Bell Atlantic Brief at 85).
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. MediaOne
MediaOne proposes to establish a two-tiered penalty mechanism for failed number ports.
First, MediaOne proposes a“ Customer Credit” of $25 for each day the customer is without diatone
for a least two hours (Exh. MediaOne-3, at 23). The purpose of the “Customer Credit” isto
compensate the customer for the inconvenience of the falled port, and to provide the porting provider
an incentive to work to restore a customer’s service (MediaOne Brief at 49-50). MediaOne maintains
that the “Customer Credit” is consstent with the establishment of incident-based creditsin the

Consolidated Arbitrations ( id.).

Second, MediaOne proposes a “ Performance Credit” which would consist of a $2000 penalty
for each percentage point (or fraction thereof) by which the porting provider’ s quarterly average fdls
below the standard™ (98 percent recommended by MediaOne) (Exh. MediaOne-3, at 23-24).

MediaOne argues that its proposed “ Performance Pendties’ and “ Customer Credits’ are
needed to provide Bl Atlantic with incentives for meeting and sustaining performance standards, and
address the issue of the need of disconnected customersto be provided with service again in atimely
manner (MediaOne Brief at 48). MediaOne cites the principles employed by the Department when

establishing performance standards and remedies in the Consolidated Arbitrations (id.). However,

MediaOne distinguishes the standards and remedies adopted there, stating that Bell Atlantic's proposd
is based on a different proceeding and for different measurements than this arbitration (id.). Further,

MediaOne notes that, unlike the Consolidated Arhbitrations, MediaOne has agreed to give up the UNE

% The provider must port at least 100 numbers to be liable for the “Performance Credit” (Exh.
MediaOne-3, at 23).
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standards in return for the adoption of porting standards and remedies, and MediaOne has proposed to
be bound by the porting standards and remedies (id.). MediaOne urges the Department to reject the

performance remedies established in the Consolidated Arbitrations, and establish a higher remedy

amount (id. at 49).

Moreover, MediaOne contends that Bell Atlantic’s proposed pendties are not high enough to
serve as atrue incentive for ensuring adequate performance (id.). MediaOne counters Bell Atlantic’'s
argument that imposing the * Customer Credit” would involve extendve investigation to determine the
party respongble for a customer’s lack of service, by stating that a smple review of the porting record
would identify the responsible party (MediaOne Reply Brief at 16).

C. Andysis and Findings

In the Consolidated Arbitrations, the Department outlined its principles for performance

standards and remedies. In our Phase 3-B Order, we stated that the performance remedies established

there should provide Bl Atlantic with a monetary incentive to ensure good service, aswdl as supply a
certan, timely payment to carriers for possible damages incurred as aresult of substandard service.

Phase 3-B Order a 22. We added that the amounts should be sufficiently high that they are not viewed

by Bell Atlantic merely as a cost of doing businessthat Bdll Atlantic feds comfortable paying to prevent
competitors from making inroads into the loca service market. Id.

We find that a greater incentive for adequate service is gppropriate where the effect of afalure
may be greater. In addition, MediaOne has persuaded us that Bell Atlantic’s proposed remedy may be
too low to provide adequate incentive to Bell Atlantic to maintain ahigh level of successful ports.

Therefore, we find that MediaOne' s proposed pendties would provide an appropriate level of incentive
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to Bl Atlantic to conduct successful number ports. We note that if Bell Atlantic sustainsiits current

level of service, the financid effect of adopting MediaOne' s proposa should be minimd.

l. Diding Paity
1. [ ntroduction

On August 8, 1996, the FCC adopted rules implementing the dialing parity'® requirements of
the Act for LECs, including Bell Operating Companies (“BOCs’), such as Bl Atlantic. Seelnre

Matter of Implementation of the L ocd Compstition Provisions of the Telecommunications Act of 1996,

11 FCC Rcd 19392, at 162 (1996). In NYNEX ILP, D.P.U. 96-106 (1997) and D.P.U./D.T.E. 96-
106-A (1998), the Department implemented the FCC' s diding parity rules concerning Bell Atlantic.

Thenin ILP for Non-BOC LECs D.T.E. 98-9 (1999), the Department established dialing parity

requirements for CLECs and other Massachusetts ILECs. The parties disagree whether to include in
the interconnection agreement a provison requiring them to comply not only with the diding parity
requirements of the Act and of the FCC, but aso the Department’ s requirements.

2. Positions of the Parties

a MediaOne
MediaOne argues that the parties should agree to comply with any diding parity requirements
st forth by the Department aswell as those set forth in the Act (MediaOne Petition at 48).
b. Bel Atlantic

Bdl Atlantic damsthat it will comply with the diding parity requirements st forth in the Act

100 Diding parity, dso know asintraLATA presubscription (“ILP”), dlows telegphone customers to
access the long-distance carrier of their choice without having to dial an access code or 800
telephone number.



D.T.E. 99-42/43, 99-52 Page 113

(Bell Atlantic Brief at 87). Bdl Atlantic argues that compliance with any gpplicable Department orders
or rulingsis assumed, and therefore it is unnecessary to refer in the interconnection agreement to any
diding parity rules established by the Department (id.).

3. Andysis and Findings

Bdl Atlantic cannot dispute its obligation to comply with diding parity requirements established
by the Department, in addition to those imposed by the Act and the FCC. 47 U.S.C. § 251(b)(3).
We do not understand why Bell Atlantic would refuse MediaOne' s request to reference compliance
with the Department’s ILP rulesin the agreement, when it references smilar Department compliance
obligations in other sections of the interconnection agreement (see Proposed | nterconnection
Agreement, § 28.8.5). We, therefore, agree with MediaOne and direct the parties to include a
provison in the interconnection agreement that makes explicit their compliance with the Department’s
diding parity requirements.

Findly, as guidance for Bell Atlantic and CLECsin subsequent negotiations, we note our
displeasure that such aminor, and easily resolved, issue as thiswas put before us for determination. At
atime when the Department’ s resources are being severely taxed with much more important matters,
we can ill afford to devote time to such inggnificant dioutes.

J. Coordinated Service Arrangements

1. Coordinated Repair Cdls and Business Procedures

a Introduction
The interconnection agreement addresses mutua obligations when a customer, intending to cal

his or her carrier for repairs, product information, or customer service assistance, mistakenly calsthe
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other carrier. With respect to misdirected repair calls, the parties agree to provide the correct carrier’s
telephone number to the customer who mistakenly called the wrong carrier, and that “neither party shdl
make disparaging remarks about the other party” during such cdls (Bell Atlantic Reply Brief at 31-33).
However, they disagree on whether employees in such Stuations should be prohibited from marketing
their company’ s products and services, and whether the prohibition againgt disparaging comments
should apply to al employees, not just repair personnd.

b. Positions of the Parties

I MediaOne
MediaOne proposes that the parties agree that they will not use misdirected repair cals asthe

basis for internal referras or to market their services (MediaOne Brief a 50). MediaOne states that
using misdirected repair cals to market servicesis clearly contrary to the spirit of the Act, condtitutes
anticompetitive marketing, and is aso an unreasonable practice that should not be alowed pursuant to
G.L. c. 159, § 16 (MediaOne Brief at 52; MediaOne Proposed Findings of Fact and Conclusions of
Law a 17). MediaOne argues that Bell Atlantic proposes to comply with “ gpplicable law” on the
marketing of services without setting forth an explanation of the “gpplicable law” (RR-DTE-25). In
addition, MediaOne argues that there should be a prohibition in these Stuations against disparaging
remarks about the other company’ s products and services (MediaOne Brief at 54-55). MediaOne
maintains that this provison should gpply to al company personne (MediaOne Proposed Findings of
Fact and Conclusons of Law at 17).

i Bell Atlantic

Bdl Atlantic argues that the prohibition againgt marketing of services during misdirected cdlsis
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adequately addressed in language directing the parties to comply with gpplicable law and, thus, further
changeis not required (Bdl Atlantic Reply Brief at 31). Bell Atlantic contends that carriers are not
prohibited by the Act or FCC rules from making internd referrals or from marketing their servicesin
these types of stuations (IR-MediaOne-BA-2-35). Bdl Atlantic dso arguesthat a provison
prohibiting the marketing of servicesis aso unnecessary snce Bl Atlantic will comply with gpplicable
law as noted dsawhere in the interconnection agreement (see Bell Atlantic’s Proposed Findings of
Factsand Conclusons of Law at 19). Bdl Atlantic argues that MediaOne' s proposed language is too
redtrictive and would require al Bell Atlantic personnd to refer misdirected calers without any further
contact (Bell Atlantic Reply Brief at 33). Findly, Bdl Atlantic contends that MediaOne's proposdl to
prohibit disparaging remarks under the Business Procedures section is redundant because that language
isaready included in the Coordinated Repair Cdls section (Bell Atlantic Brief at 95).

C. Andysis and Findings

Neither party citesto any federd requirements addressing this issue and we are not aware of
any. Thus, the Department, under its authority under G.L. ¢. 159, 88 12 and 16, may prescribe its own
requirements. In the emerging stages of loca exchange competition, we believeit isimportant to
establish arule that prevents Bell Atlantic from using misdirected telephone cdls as the bass for internd
referras or for marketing its services. Bell Atlantic’s responsibility as an incumbent network provider
should not be used to its advantage in the competitive retail market place. The Department, in the
intraLATA toll competition context, has previoudy found a need to place limits on Bdl Atlantic’ s ability
to take advantage of its longstanding monaopoly relationship with customers to unfairly market its

sarvices (see NYNEX ILP, D.P.U. 96-106, at 37-38 (1997)). We see an analogous sSituation here.
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Accordingly, we find that the parties shdl include specific wording in the agreement that prevents them
from using misdirected repair cdls asthe basisfor interna referras or to solicit end-users to market
sarvices. In addition, we find that the parties shdl aso include language that prevents dl of their
employees, not just repair personne, from making disparaging comments about the other company and
its product and services in these types of Stuations.

2. Customer Proprietary Network Information Audits

a Introduction
Section 222(c) of the Communications Act of 1934 prohibits (with some exceptions'™)
disclosure by telecommunications carriers of confidential Customer Proprietary Network Information
(“CPNI”) of individua customers®? 47 U.S.C. § 222(c). The parties disagree about whether Bl
Atlantic should be alowed to monitor or audit MediaOne' s access to and use and/or disclosure of
CPN]| 103

b. Positions of the Parties

1ol See Section 222(c)(2) providing that “[a] telecommunications carrier shal disclose customer
proprietary network information, upon affirmetive written request by the customer, to any
person designated by the customer”.

102 Section 222(f)(1) of the Act defines CPNI as“(A) information that relates to the “quantity,
technical configuration, type, destination, and amount of use of a telecommunications service
subscribed to by any customer” of a carrier, and that is made available to the carrier by the
customer soldy because of the carrier-customer relationship; and (B) information contained in
the bills pertaining to telephone exchange service or telephone toll service received by a
customer of acarrier.” 47 U.SC.

§ 222()(1).

103 Initsinitial pleadings, Bell Atlantic disagreed about whether the rights and obligations under §
222 were mutud. However, initsreply brief, Bel Atlantic stated that it would agree to
MediaOne s mutudity provision (Bell Atlantic Reply Brief at 32).
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i. Bell Atlantic
Bdl Atlantic proposes the following language in the interconnection agreement; “[it] shdl have
the right to monitor and/or audit MediaOne' s access to and use and/or disclosure of [CPNI] thet is
made available by Bell Atlantic to MediaOne pursuant to this Agreement to ascertain whether
MediaOne is complying with the requirements of Applicable Law and this Agreement with regard to
such access, use, and/or disclosure” (Bell Atlantic Brief a 89-90). Bell Atlantic argues that it should be
allowed to monitor and/or audit in order to be able to take precautions to protect that data and that
safeguarding that information isin the public interest (Bell Atlantic Brief at 90; Bell Atlantic Reply Brief
32).
. MediaOne
MediaOne opposes Bell Atlantic’s proposd that Bell Atlantic be permitted to monitor or to
audit MediaOne's access to and use and/or disclosure of Bell Atlantic's CPNI (MediaOne Brief at
52.). MediaOne arguesthat “Bell Atlantic is not the CPNI policeman, and [Bell Atlantic] has no
obligation (or right) to monitor other carriers use of CPNI” (id.). According to MediaOne, should a
violation of the use of CPNI ever occur, it would be the customer who would request damages for the
violation (id.).

C. Andysis and Findings

Section 222 does not contain a provison that permits (or requires) carriers to audit the use
and/or disclosure of CPNI by another carrier. We are not inclined to create such arule here. Thereis
no evidence that MediaOne, or any other CLEC, would improperly use or disclose CPNI in violation

of Section 222. Therefore, wefind in favor of MediaOne. The interconnection agreement shdl not
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include aprovison dlowing Bell Atlantic to audit MediaOne' s use of CPNI. If Bdl Atlantic has reason
to believe the CPNI isbeing misused by any CLEC, Bell Atlantic may bring that concern to the
Department’ s attention for possible further action.

3. Unauthorized Carrier Changes and Customer Authorization

a Introduction
The Parties disagree about whether they should reference in their interconnection agreement
only existing Sate and federa rules on the unauthorized change of a customer’ s telecommunications
service provider (i.e, damming), or cregte additiona remedies.

b. Postions of the Parties

I MediaOne
MediaOne proposes that the parties agree to follow both the FCC’ s and the Department’ s
rules on damming (MediaOne Brief a 51). MediaOne notes that the FCC has developed rules on this
issue '™ that Massachusetts enacted anti-damming legidation,'® and that the Department recently
proposed rules to implement the state [aw% (Exh. MediaOne-5, at 9). MediaOne argues that Bell
Atlantic has proposed to include remediesin addition to those provided by law, and that the federd and
state remedies are adequate and sufficient (MediaOne Brief at 51).

. Bl Atlantic

104 Implementation of the Subscriber Carrier Sdection Change Provisons of the
Tedecommunication Act of 1996, CC Docket No. 94-129 (1998).

105 G.L.c. 93, 88108-113.

106 Order Indtituting Rulemaking, D.T.E. 99-18 (June 10, 1998).
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Bdl Atlantic daims that the Unauthorized Carrier Changes Section of Bell Atlantic’s proposed
interconnection agreement is reasonable because it does not preclude other rights available under law in
addition to those required under the applicable damming rules (Bdll Atlantic Brief a 90). In addition,
Bel Atlantic creates an additional remedy whereby the party that makes an unauthorized change (i.e.,
dams a customer) would be liable to the other party for certain damages (id. at 90-91). According to
Bdl Atlantic, MediaOne inaccurately characterizes Bdll Atlantic’s proposed damming language as
expanding rights and remedies (Bell Atlantic Reply Brief a 31). Bl Atlantic argues thet its proposal
merely acknowledges that, in addition to the specific pendties contained in the gpplicable Sate and
federd damming laws, other remedies may exist which could be invoked in the event of adamming
violation (id. at 31-32).

C. Andysis and Findings

The Massachusetts new damming law, which went into effect December 10, 1998, provides
procedures for investigation, determination, and remedies for damming. G. L. ¢. 93, 88 108-113. In
particular, Section 112 provides for pendties to be assessed againgt violating companies, and
compensation for dammed customers and their origind carriers. G. L. ¢. 93, 8§ 112. In addition,
federd and State laws and regulations provide for carrier-to-carrier remedies. The Department finds
that it would be ingppropriate for Bdll Atlantic to create additiona remedies in this interconnection

agreement. See Implementation of the Subscriber Carrier Selection Change Provisions of the

Tdecommunication Act of 1996, CC Docket No. 94-129 (1998); G. L. c. 93, §8 108-113. Bell

Atlantic has not proven why the existing requirements are inadequate to meet its needs. We find that

the existing damming law, FCC regulations, and pending Department regulations provide for adequate
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remedies, Bdll Atlantic’s additiond language is not needed.

K. Directory Services Arrangements

1. Operator Services and Directory Assistance Transport

a | ntroduction

Bel Atlantic provides Operator Services (“OS’) through five switch locations dispersed
throughout Massachusetts and Directory Assstance (“DA”) through nine switch locations serving the
Eastern Massachusetts LATA only. Operator services include cal completion services such as credit
card, collect, and bill-to-third-number calls, and busy line verification/interruption. Intercept services,
which provide a telephone number once a line has changed or been disconnected, are aso covered
under Operator services. Directory Assstance includes Directory Assistance Cal Completion
services.

The parties digoute which carrier has the obligation to provide the necessary trunking and
trangport to and from these OS/DA switches. Bdl Atlantic identifies the rdlevant OSDA IPsin
Schedule 4.2, and will include thisinformation in Schedule 4.1 of the Interconnection Agreement (RR-
DTE-10).

b. Positions of the Parties

I MediaOne
MediaOne maintains that its obligations to provide transport to and from OS and DA switch
locations should be the same as its obligations to provide trangport for other types of traffic as set forth
in Section 4.2 (Interconnection Point Section) of the interconnection agreement (MediaOne Brief at

52). Asin the Interconnection Points section, where each carrier would deliver local traffic originated
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by its customer to the IP or POI of the other carrier and that other carrier would pay for the transport
of the cdll to its customer, MediaOne proposes to pay for a portion of the transport, up to the OSDA
switch locations, and Bell Atlantic would be required to pay to transport the traffic back to the relevant
MediaOne sIP. MediaOne cdlamsthat snce it will be providing a geographicaly relevant IP within the
footprint'®” of each of Bell Atlantic’s tandems, MediaOne has reasonably addressed Bell Atlantic’s
trangport concerns regarding establishing only one IP and requiring Bl Atlantic to pay for transport
coststo haul al types of traffic to this 1P (MediaOne Brief at 52-53).
i Bell Atlantic

Bel Atlantic proposes that MediaOne should be responsible for arranging at its own expense
the trunking and other facilities required to transport to and from Bell Atlantic’s designated DA and OS
switch locations'® (Bell Atlantic Brief a 91). Bell Atlantic argues that MediaOne' s designation of only
one | P for eastern Massachusetts would force Bell Atlantic to haul traffic to thissingle [P and incur
congderable trangport codts (Bl Atlantic Brief at 91-92). Bdl Atlantic aso contends that the UNE
rates for DA and OS do not include transport costs to deliver the OSDA messages to MediaOne's IP
(Bdl Atlantic Reply Brief a 32). Ladly, Bdl Atlantic argues that MediaOne' s proposd to link the OS
and DA transport issue to the interconnection issues in Section 4.2 (on geographic relevance) is
unreasonable (Bell Atlantic Brief a 92-93).

C. Andysis and Finding

lo7 MediaOne' s footprint proposal would establish IPs a each BA tandem (MediaOne Brief at
15). However, as previoudy discussed, the Department is not relying on this MediaOne
proposal.

108 Bell Atlantic specifies, in Schedule 4.1, itsIP for OS and DA traffic (RR-DTE-10).
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The Department finds that if MediaOne dects to purchase the OS and DA UNEs, it is
reasonable to require MediaOne to pay the transport costs to and from Bell Atlantic’' s OS and DA
switch IPs. While MediaOne' s footprint proposal does provide additiona 1Ps that may be located
closer to Bl Atlantic' s OS/DA 1Ps, Bdl Atlantic’ s interconnection obligations with MediaOne should
not be confused with Bell Atlantic’s obligation to provide MediaOne access to a UNE, namdy OS and
DA. MediaOne's purchase of the OS/DA UNE involves only MediaOne' s customers, whereas
interconnection between MediaOne and Bdll Atlantic's networks is for the exchange of traffic between

Bdl Atlantic'sand MediaOne' s customers. In the Loca Compsetition Order, the FCC states that it

requires that an incumbent LEC to provide access to operator service and directory assistance where

technicdly feasble. Local Competition Order at 11 534-540. Providing accessto a particular UNE

does not necesstate Bell Atlantic paying a portion of the CLEC' stransport costs for access to that
UNE. If MediaOne dectsto purchase the OS and DA UNE, it will be providing its customers access
tothisservice. Thus, it should pay both legs of the transportation costs to obtain this service.
MediaOne's proposd that Bell Atlantic be required to pay for the return leg of transport for OS and
DA is unreasonable.

The proposed rates for OS and DA UNE's are reflected in Bell Atlantic's Tariff 17. Those
rates are based on the FCC's Totd Element Long-Run Incrementa Cost (“TELRIC”) method for
pricing UNESs, and do not contain a cost component for trangport from the Os and DA IPsto
MediaOne's | P (see Miscdlaneous TELRIC study attachment B).

L. Contractual |ssues

1. Termination of Agreement
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a Introduction
The parties disagree about their respective obligations upon expiration of the interconnection
agreement. MediaOne argues that the parties should continue operating under the expired
interconnection agreement. Bell Atlantic contends that after a certain period of time, service
arrangements made available under the interconnection agreement should be provided pursuant to
gandard or tariffed interconnection terms and conditions until execution of a new interconnection
agreement.

b. Positions of the Parties

i. Bell Atlantic

Bdl Atlantic proposes that, when the parties interconnection agreement expires, and either
party requests renegotiation of the interconnection agreement, the parties will continue to operate under
the terms of the expired agreement for a maximum of nine months while the parties renegotiate a new
agreement (Bdl Atlantic Brief a 92). If anew interconnection agreement is not negotiated within nine
months, the service arrangements made available under the interconnection agreement would be
provided under (1) generaly available sandard interconnection terms and conditions, (2) tariff terms
and conditions, or (3) the terms of the expired interconnection agreement on a month-to-month bagis, if
none of the aboveisavallable (id. a 92-93). Bl Atlantic explains that it would give 30-days notice
before terminating the provision of any service under the expired interconnection agreement (Bdll
Atlantic Reply Brief a 33).

Bdl Atlantic assertsthat it isin the interest of both parties to promptly reach anew

interconnection agreement, and its proposa provides the opportunity to renegotiate, and the incentive
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to reach anew agreement (Bell Atlantic Brief a 93). This new interconnection agreement would
properly reflect the bargained-for exchange of provisions representing the resolution of a complex
variety of issues between the parties (id.). According to Bl Atlantic, it isimportant that reasonable
limitations be placed on the continuing effectiveness of the prior interconnection agreement in order to
fecilitate the efficient and successful negotiation of a new interconnection agreement (id.). Bell Atlantic
assarts that the Department-gpproved standard terms and conditions are a readily-available and
reasonable subgtitute offering dl the components of an interconnection agreement (id. at 94).
. MediaOne

MediaOne argues that the parties obligations under the interconnection agreement should
remain in full force and effect pending the execution of a new interconnection agreement (MediaOne
Brief at 53). In describing the potentid impact of Bell Atlantic’s proposal on MediaOne and its
customers, MediaOne contends that implementing an interim set of terms and conditions between the
parties as proposed by Bell Atlantic could “wreak havoc” on the interconnection operations between
the parties (id. a 54). According to MediaOne, Bell Atlantic would need to determine what changes
MediaOne should expect in Bdl Atlantic's interconnection provisons, and to notify MediaOne of those
changes (id.).1®® Second, MediaOne maintains that there could be operationa, engineering or
provisioning changes that MediaOne may be required to implement immediatdly during thisinterim
period under different terms and conditions, which might dragticdly affect MediaOne' s ability to

continue marketing and providing service (id.). Third, MediaOne argues that there could be changes to

109 MediaOne argues that identifying the differences between the approved agreement and the tariff
would be both time consuming and subject to dispute (MediaOne Brief at 54).
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customer services that must be addressed with customers (id.). MediaOne concludes that Bell
Atlantic’ s proposal ignores the complex practices and procedures involved with interconnection
between the parties, and Bell Atlantic’ s interim proposa would adversdy affect both MediaOne and its
customers (id.).

MediaOne contends that Bell Atlantic's proposa diminates MediaOne's ability to fredy
negotiate a new interconnection agreement because MediaOne must either agree to Bdll Atlantic's
various proposas for a new agreement, or be pendized for falure to agree by having its current
agreement terminated and an entirely new set of terms, conditions and rates imposed on it until the new
interconnection agreement is resolved (id. at 53). I1n addition, MediaOne notes that there may be
factors outsde of its control, such as a Bdll Atlantic apped of atimdy arbitration decision, that affect its
ability to execute a new agreement (id. at 54).

C. Andysis and Findings

The parties agree that the interconnection relationship as defined by the interconnection
agreement is a complex arrangement (see MediaOne Brief a 54; Bell Atlantic Brief a 93). Inthis
arbitration, in addition to the time spent negotiating and resolving awide variety of issues, the parties
have devoted sgnificant time to developing, refining and presenting their poditions on many of the
aspects of their relationship to be defined in the interconnection agreement. MediaOne has persuaded
us that wholesale changesin that rdationship, such as terminating the arrangement as defined in the
interconnection agreement and imposing a different arrangement defined by generdly available terms
and conditions, has the potentiad to affect substantidly the way the parties interconnect and, ultimately,

the service provided to customers. Bell Atlantic does not address this point, other than to say that its
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generdly available terms and conditions are a“ reasonable’ subgtitute for negotiated and arbitrated
terms and conditions.

We agree with Bell Atlantic, however, tha there must be a mechanism in place that reasonably
limits the length of time the parties may continue to operate under an expired interconnection agreement.
Such amechanisam dready exists. Under the Act, parties that cannot agree on interconnection terms,
conditions and rates may petition the state commission to arbitrate any openissue. See 47 U.S.C. 8§
252(b). In addition, a sate commisson must conclude its resolution of any unresolved issue within a
specific period of time, a most no longer than 165 days. See 47 U.S.C. § 252(b)(4)(C). Therefore,
if Bell Atlantic is concerned that its negotiations with MediaOne for a new interconnection agreement
will not produce results in a reasonable period of time, it may, in accordance with the provisons of the
Act, petition the Department for arbitration.

Accordingly, we find that Bell Atlantic’'s proposd to impose standard terms and conditions
upon MediaOne after nine months of renegotiating a new interconnection agreement is unnecessary.
Bdl Atlantic’s proposdl is therefore denied.

2. Compliance with Laws

a Introduction
The parties disagree whether in the event of achange of law that relieves Bdll Atlantic of any of
its obligations relating to services provided pursuant to this interconnection agreement
(2) Bell Atlantic may cease providing the affected services upon 30-days notice, or (2) the parties must
negotiate modification of the interconnection agreement and submit the modification to the Department

for gpproval.
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b. Positions of the Parties

I MediaOne
MediaOne asserts that the parties should agree to meet and modify the interconnection
agreement to be consstent with any further change in law (MediaOne Brief a 55). MediaOne predicts
anegdive effect on cusomersif the partiesimmediately change their provision of services based on
ther interpretation of any changein law (id.). According to MediaOne, it may need to negotiate and
implement an aternative agreement to cover services no longer provided by Bl Atlantic (id. at 56).
MediaOne argues that its proposa would preserve the Department’ s ability to review and gpprove
interconnection agreement changes (MediaOne Proposed Findings of Fact and Conclusons of Law at
18).
i Bell Atlantic
Bdl Atlantic proposes to include a provision in the interconnection agreement that provides that
“if, as result of any decison, order or determination of any judicid or regulatory authority ... itis
determined that [Bell Atlantic] is not required to furnish any service, facility or arrangement, or to
provide any benefit [that is required to be provided] to MediaOne [under the interconnection
agreement], then Bell Atlantic may discontinue the provision of such service, facility, arrangement or
benefit” (Bell Atlantic Brief a 95-96). First, Bell Atlantic objects to MediaOne' s insstence that absent
afind decison affecting Bell Atlantic's obligations, Bell Atlantic should not be relieved of its obligations
(id.). Bel Atlantic arguesthat absent an order that legdly stays the gpplicability of aregulatory or court
decison affecting either party’ s obligations, the fact that an order is subject to further gpped rights does

not ater an order’ s fundamenta legal enforceability (pending the result of an gpped) (id. at 96).
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Second, differentiating between atypicad commercia contract and an interconnection agreement
entered into pursuant to the Act, Bell Atlantic argues that MediaOne' s proposal would impose
requirements on Bell Atlantic that exceed the applicable law (Bell Atlantic Response at 36). Third, in
response to MediaOne's concern regarding immediate changes in service, Bdl Atlantic would give
MediaOne 30-days prior written notice before discontinuing any service dueto achangein law (Bell
Atlantic Brief at 96-97). Fourth, Bell Atlantic argues that MediaOne's proposa does not include a
date certain for discontinuation of its provison of services when those services are no longer mandated
by law (Bell Atlantic Reply Brief at 34).

C. Andysis and Findings

Thisissueis closaly related to the * Extent of Obligation to Provide UNES’ issue that we
decided in Section V.G., above. For the same reasons as stated in the earlier section, we find that Bell
Atlantic’s proposd to terminate the provision of certain services upon 30-days notice in the event of a
change of law is unreasonable. The parties shdl comply with the directives stated in Section V.G.

M. Billing and Payment Dispute Amounts

1. Introduction
Section 28.8 of the Agreement governs the parties rights and responsibilities with respect to
billing, payment and collection for services rendered by one carrier to the other.  Although in agreement
on many of the provisons of this Section, the parties contest four specific issues: whether (1) the
payment due date should take into account when a bill isreceived; (2) one party may escrow amounts
in dispute only after providing abilling inquiry response to the other party; (3) the billing dispute

resolution period should be 60 or 90 days, and (4) a party can discount disputed bills held in escrow
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that are later determined to be in error.

2. Positions of the Parties

a MediaOne

To protect itsdf from incurring pendties for late payments because Bdll Atlantic did not issue
its billing statements on time, MediaOne proposes that “the bills are due on the later of thirty daysfrom
the date of the statement or twenty days from the date of receipt of the Satement” (MediaOne Brief at
56). MediaOne gaesthat it has experienced significant delays and found Bell Atlantic to be
unrespongive to billing issues (Exh. MediaOne-5, at 55). For example, MediaOne clams that certain
billing issues are dill unresolved after four months of working with Bell Atlantic (id.).

In order to provide Bell Atlantic with the incentive to produce accurate bills and respond
promptly to billing inquiries from MediaOne, MediaOne proposes to put disputed billed amounts into
an interest-bearing escrow account, if Bell Atlantic agrees to respond to billing inquirieswithin a
reasonable period of time (MediaOne Brief a 56). MediaOne suggests two daysis areasonable
period of time (id.).*° In addition, MediaOne argues that it would agree to Bell Atlantic’s proposed
60-day period for disoute resolution of billing mettersif Bell Atlantic agrees to tie the escrow obligation
to areasonable response time for MediaOne s billing inquiries (MediaOne Reply Brief at 17).

Asan dternative to tying a reasonable response time for billing inquiries with an escrow

obligation, MediaOne proposes that “Bell Atlantic be subject to pendtiesif its bills are determined to be

110 In its brief, MediaOne proposed five days (MediaOne Proposed Findings of Fact and
Conclusions of Law at 19). Because that proposa is not supported by record evidence, we
cannot accept it.
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more than 30 % in error; the penalty would be equd to 5% of the total accurate
amount” (MediaOne' s Proposed Findings of Facts and Conclusions of Law at 18).
b. Bell Atlantic

Bdl Atlantic maintains that its escrow requirement is a sandard provision (Bell Atlantic Brief a
97).11 Bdl Atlantic contends that MediaOne's proposa of requesting two days as a reasonable time
to respond to billing inquiriesistoo rigid (id. a 98; Bell Atlantic Reply Brief a 34). Bel Atlantic
contends that the proposed two day response time “fails to consder the nature and complexity of the
clam, investigation of billing issues, including the collection of necessary supporting documentation”
(Bell Atlantic Reply Brief a 34). In addition, Bell Atlantic argues that MediaOne's proposed 90-day
dispute resolution period istoo long and that Bell Atlantic’s proposed 60-day period is standard (id.).
Findly, Bell Atlantic contends that MediaOne's proposal to impose severe pendties on disputed bill
amounts is ingppropriate (Bell Atlantic Brief a 99).

3. Andysis and Findings

Firgt, we find that MediaOne' s proposd that payment be due on the later of thirty days from

the date of the hilling statement or twenty days from the date of receipt of the statement is reasonable.

11 Bdl Atlantic's proposd reads, in its entirety, “If any portion of an amount due to a Party (the
"Billing Party") under this Agreement is subject to a bona fide dispute between the Parties, the
Party hilled (the "Non-Paying Party") shal within thirty (30) days of its receipt of the invoice
containing such disputed amount give notice to the Billing Party of the amountsit disputes
("Disputed Amounts') and include in such notice the specific details and reasons for disputing
each item. The Non-Paying Party shdl pay when due
(1) dl undisputed amounts to the Billing Party and (ii) dl Disputed Amounts into an interest
bearing escrow account with athird party escrow agent mutualy agreed upon by the Parties’
(Bl Atlantic Brief a 97; Bell Atlantic Petition Exhibit B, Section 28.8).
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MediaOne should not be disadvantaged because of Bell Atlantic’ sfallure to send a bill out within the
regular time frame or for third-party errors reating to the receipt of mail.

Second, we find that MediaOne' s proposal to put dl disputed bill amountsinto an interest-
bearing escrow account, aslong as Bdll Atlantic agrees to respond to hilling inquiries within two days, is
a cregtive way to ensure more accurate bills and atimey response to billing inquiries. However, we
think the two-day turnaround time is too short to address those billing disputes that are complex and
require detalled investigation, and more time may be required. We find that ten business daysis more
reasonable.!*?

N. Grant of License and Indemnification

1. |ntroduction
MediaOne and Bell Atlantic disagree on whether the interconnection agreement should reflect
that an implied limited license to use Bell Atlantic’ s fadilities arigng from the interconnection agreement.
In addition, the parties disagree as to whether they should indemnify each other for any third party
clamsthat the use of the service, facilities, or equipment pursuant to the agreement infringes a
copyright, trademark, patent or trade secret of athird party.
Section 28.13.1 of Bell Atlantic’s proposa states, in pertinent part, that:
Nothing in this Agreement shdl be construed as the grant of alicense

with respect to any patent, copyright, trademark, trade name, trade
secret or any other proprietary or intellectual property now or hereafter

12 Since we provide MediaOne the relief it seeks regarding a reasonable response time for billing
inquiries, we will hold MediaOne to its offer to accept a 60-day period for dispute resolution of
billing matters. In addition, we need not address MediaOne' s proposa for discounting
disputed bills held in escrow that are later determined to be in error, Since that proposa was
submitted as an dternative to its proposd for expedited response to billing inquiries.
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owned, controlled or licensable by ether Party. Neither Party may use
any patent, copyrightable materias,

trademark, trade name, trade secret or other intellectua property right
of the other Party except in accordance with the terms of a separate
license agreement between the Parties granting such rights.

2. Positions of the Parties

a MediaOne

MediaOne contends that the interconnection agreement givesrise to an implied license to use
Bdl Atlantic' sfacilities, equipment, and services and thisimplied license necessarily includes alimited
license to any underlying intellectua property rights required for the use of the facilities (MediaOne Brief
at 57).

According to MediaOne, it is therefore reasonable to include an indemnification in the event
that such useis cdamed to infringe the intellectua property rights of athird party (id.). MediaOne
clamstha aparty offering use of itsfadilities and charging for such use, should aso be required to
gand behind their offering in the form of an indemnity (id.). MediaOne argues that the party providing
the services, facilities and equipment (and charging a fee therefore) isin the best position to provide
such indemnity because it has control over, and knowledge about the services, facilities and equipment
(id.). MediaOne asserts that Bl Atlantic can best assume the risk of infringement, take appropriate
measures to avoid the risk (e.., by modifying the service, facilities or equipment) and alocate the risk
among users of the services, facilities and equipments (e.g., in the form of fees) (id. at 57-58).

b. Bell Atlantic
Bdl Atlantic contends that the interconnection agreement does not create a grant of license of

any kind (Bell Atlantic Brief & 100). Since no licensing rights are created, according to Bell Atlantic, it
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IS not necessary for the parties to defend, indemnify or hold harmless one another regarding
infringement daims (id.). Bell Atlantic clamsthat MediaOne's proposal contradicts Bdll Atlantic's
longgtanding tariffs on such matters (id.). To the extent that an implied licenseis assumed by
MediaOne, Bell Atlantic would include language that would expressy deny that any license, express or
implied, is granted under the Agreement (Bell Atlantic Reply Brief at 35).

3. Andysis and Findings

On the basis of representations made by the parties that the issue of implied license and
indemnification was settled, the Department did not question the parties on this matter.*** Only after the
Department received briefs from the parties did it redlize that the parties did not, in fact, reach
agreement on this section, Section 28.13, of the interconnection agreement. Consequently, the
Department must decide this issue on the basis of the scant information contained in MediaOne's
Petition, Bell Atlantic’s Response, and the briefsfiled in this proceeding. Bell Atlantic argues that
MediaOne's position (that the agreement should reflect the existence of an implied license for use of
Bdl Atlantic’sintellectud property rights and a corresponding indemnification clause) contradicts its
longstanding tariffs on such matters but does not provide us with any citation to those tariffs. Likewise,
MediaOne cites no Department precedent or other authority for its pogition.

Bdl Atlantic' s Department-gpproved access services tariff contains the following provison:

No license under patents (other than the limited license to use) is granted by [Bdll

13 At the hearing on July 8, 1999, the Arbitrator asked whether the “grant of license and
indemnification section” remained open. Bell Atlantic’ s withess responded, “ That was agreed .
[oln duly 6".” The Arbitrator replied, “Then | will not ask a question about that” (Tr. 3, at 505-
506).
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Atlantic] or shdl beimplied or arise by estoppd, with respect to any service offered

under thistariff. [Bel Atlantic] will defend the customer againgt clams of patent

infringement arisng soldy from the use by the customer of services offered under this

tariff and will indemnify such customer for any damages awarded based soldly on such

cdams
DTE MA No. 15 at 2.3.2.G.

On the basis of such language, it appears to the Department that a least one of Bell Atlantic’'s
tariffs expresdy provides for alimited license to use Bell Atlantic’s patents. Moreover, Bell Atlantic
clearly agreed in Tariff No. 15 to indemnify the customers (1XCs) againgt patent infringement clams
arisng from the cusomer’s use of Bl Atlantic’s services. This gppears to undermine Bell Atlantic’'s
contention that its tariffs do not include an implied license. We recognize, however, that the issues
surrounding Bell Atlantic’ s the provison of access services may differ from those which are the subject
before usin this proceeding. Therefore, without further eaboration from the parties on thisissue, we
are reluctant to direct Bell Atlantic and MediaOne to license their intellectud property, absent a
separate intellectua property licensing agreement granting the parties such rights. Accordingly, we
decline to accept MediaOne' s proposed language.

Since we do not find that an implied limited license to use a party’ sintellectua property exigtsin
the interconnection agreement, we aso agree with Bell Atlantic that it is unnecessary for the partiesto
indemnify each other from third party infringement dams. The Department notes that Bell Atlantic has
proposed language identical to that contained in its access tariff for its Tariff No. 17, which

encompasses, among other things, collocation and interconnection. However, the Tariff No. 17 is il

under review (D.T.E. 98-57). Should the Department adopt Bell Atlantic’sliability proposad in Tariff
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No. 17, which differs from the language proposed by Bdll Atlantic for the interconnection agreement
that we adopt today, the parties would be required to comply with the licenang and indemnification
language contained in Tariff No. 17, if gpproved.

Finally, under the FCC's pick-and-choose rules'* MediaOne may request that Bell Atlantic
make available to MediaOne the intdlectud property provison contained in Bell Atlantic's
Department-gpproved interconnection agreement with MClmetro Access Transmission Services, Inc.
(“MCIm”). This provison, contained Section 12 of the agreement, reads as follows:

12.1 Any intellectud property which originates from or is developed by a Party shdl
remain in the exclusve ownership of that Party. Except for alimited licenseto usea
Party’ s patents or copyrights to the extent necessary for the Parties to use any facilities
or equipment (including software) or to receive any service solely as provided under
this Agreement, no license in patent, copyright, trademark or trade secret, or other
proprietary or intellectual property right now or hereunder owned, controlled or
licensable by a Party, is granted to the other Party or shall be implied or arise by

estoppd.

12.2 BA shdl indemnify MCIm with respect to MCIm'’ s use, pursuant to the terms of
this Agreement, of intellectud property associated with any new BA network
equipment or software acquistions. BA warrants that it will not enter into any licensing
agreements with respect to new BA network equipment or software acquisitions that
contain provisons that would disqudify MClm from using or interconnecting with such
network equipment or software pursuant to the terms of this Agreement. BA dso
warrants that it has not and will not intentionaly modify any exigting licensing
agreements for existing network equipment or software in order to disquaify MClm
from using or interconnecting with such network equipment or software pursuant to the
terms of this Agreement. To the extent that the providers of equipment or softwarein
BA’s network provide BA with indemnities covering intellectud property ligbilities and
those indemnities dlow a flow through of protection to third parties, BA shdl flow those
indemnity provisons through to MCIm. BA will inform MCIm of any pending or
threatened intellectud property clams relating to BA's network of which BA isaware
and will update that notification periodicaly as needed, so that MCIm recelves

14 A summary of these rulesis provided above, under Section G.2., Bona Fide Request
Applicability.
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maximum notice of any intdllectua property risksit might want to address.
Notwithstanding any part of this Section 12, MCIm retains the right to pursue legd
remedies agang BA if BA isat fault in causng intdlectud property ligbility to MCim.

12.2.1 For purposes of Section 12.2, BA’s obligation to indemnify shal include the
obligation to indemnify and hold MCIm harmless from and againgt any loss, cog,
expense or ligbility arigng out of aclam that MCIm's use, pursuant to the terms of this
Agreement, of such new BA network equipment or software infringes the intellectud
property rights of athird party. Moreover, should any such network equipment or
software or any portion thereof provided by BA hereunder become, or, in BA’s
reasonable opinion, be likely to become, the subject of a claim of infringement, or
should MCIm'’ s use thereof be findly enjoined, BA shdl, a itsimmediate expense and
at its choice:

12.2.1.1 Procure for MCIm the right to continue using such materid; or

12.2.1.2 Replace or modify such materia to make it non-fringing provided such
replacement or modification is functiondly equivaent.

0. Audits

1. |ntroduction
The parties proposed interconnection agreement contains a number of provisonsthat alow the
parties to conduct audits of each other concerning specific issues, but does not contain a generd
provison that dlows auditing of the other party’ s overdl compliance with terms and conditions of the
interconnection agreement. MediaOne seeks such a provision.

2. Poditions of the Parties

a MediaOne
To ensure Bell Atlantic’s compliance with the terms of the Agreement, MediaOne argues the
parties should be allowed a generd audit of each other, once ayear (MediaOne Brief at 58).

MediaOne states that the parties would be required to give each other 30-days notice prior to
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commencement of the audit and would bear the cost of their repective audits (id.). MediaOne argues
that without a generd audit, there is no way to know whether the other party is complying the with
terms of the agreement (id.). MediaOne assarts that the dispute resolution provison is only useful
when a party knows there is a compliance problem (id.).**°
b. Bel Atlantic

Bdl Atlantic opposes adding a provison that would alow MediaOne to conduct an annua
yearly audit of Bell Atlantic's compliance with the interconnection agreement (Bell Atlantic Brief at
102). Firgt, Bdl Atlantic notes that the proposed interconnection agreement aready contains audit
provisions for those sections, such as the reciprocal compensation, meet-point billing, and CPNI 16
sections, where the parties have identified a specific need for an audit (id.). Second, Bdl Atlantic
clams the interconnection agreement contains a dipute resolution mechanism, which includes aright to
petition the Department for an audit (id. at 103; Bell Atlantic Reply Brief a 35).

3. Andysis and Findings

We find that Bdll Atlantic's proposd is reasonable. Broad audit rights to examine aparty’s
general compliance with the terms of the interconnection agreement do not appear to be necessary at
thistime. Asnoted by Bell Atlantic, audit provisons aready exist for those issues where audits are

necessary and appropriate, and we encourage the parties to take advantage of those existing audit

1s Initsinitia brief, MediaOne proposed a compromise to Bell Atlantic, that the party requesting
the audit would have to demongtrate, and the Department would have to find, “good cause”
for such an audit (id.). Because this proposa was made after the evidentiary record closed and
is not supported by record evidence, we will not accept it.

16 In Section V.J.2, supra, we rejected Bell Atlantic’s proposal for an audit of MediaOne's use of
CPNI.
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provisons. If MediaOne bdlieves that additiond gpecific audit provisons are necessary, it should
negotiate such provisons with Bell Atlantic. Findly, if MediaOne can demongtrate credible evidence of
asugtained pattern of noncompliance, the Department may reconsider its finding here and grant

MediaOne genera audit rights.
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VI. ORDER

Accordingly, after hearing and due congderation, it is

ORDERED: That the issues under consderation in this arbitration be determined as set forth in
this Order; and it is

FURTHER ORDERED: That MediaOne and Bell Atlantic incorporate these determinations

into afina interconnection agreement, setting forth both the negotiated and arbitrated terms and
conditions, to be filed with the Department pursuant to Section 252(e)(1) within 21 days from the date
of this Order.

FURTHER ORDERED: That Greater Mediaand Bdll Atlantic incorporate these

determinations into afina interconnection agreement, setting forth both the negotiated and arbitrated
terms and conditions, to be filed with the Department pursuant to Section 252(e)(1) after completion of

the balance of their separate arbitration.

By Order of the Department,

Janet Gall Bessar, Chair

James Conndly, Commissioner

W. Robert Keating, Commissioner

Paul B. Vasington, Commissioner
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Eugene J. Sullivan, J., Commissioner



