	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION







July 3, 2013 

_______________________


 

In the Matter of




OADR Docket No. WET-2012-026
Jodi Dupras





Somerset, MA  

        _______________________




RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner Jodi Dupras challenges a Superseding Order of Conditions (“SOC”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) has issued to the Petitioner under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The Department’s SOC affirmed the Town of Somerset Conservation Commission’s (“SCC”) decision rejecting the Petitioner’s request for approval of a stone groin and stepping stone structure (collectively “the structures”) that she had previously built at her beach-front property at 13 Ripley Street in Somerset (“the Property”), without first obtaining the SCC’s authorization under the MWPA and the Wetlands Regulations.  Department’s October 26, 2012 SOC Transmittal Letter to Petitioner, at p. 1.  The stone groin is approximately 43’ x 8’ x 7’, and the stepping stone structure consists of four large boulders that the Petitioner originally placed on the beach at the Property but later moved on top of a stone revetment at the Property.  Id.  
This matter came to the Department after the SCC had initiated enforcement proceedings against the Petitioner for her unauthorized construction of the stone groin and stepping stone structure on the Property.  Id; Exhibits L and M to Pre-filed Direct and Rebuttal Testimony of Timothy D. Turner (“Mr. Turner’s DPFT”); Pre-filed Direct [and] Rebuttal Testimony of Ronald R. Lassonde (“Mr. Lassonde’s DPFT”), pp. 3-6.  These proceedings include Superior Court litigation, which has been stayed pending the outcome of this administrative appeal of the Department’s SOC affirming the SCC’s order directing the Petitioner to remove the stone groin and stepping stone structure from the Property.  Id.  The Department was aware of the SCC’s enforcement proceedings against the Petitioner during the SOC review period.  Department’s October 26, 2012 SOC Transmittal Letter to Petitioner, at p. 1.
    
   The Department affirmed the SCC’s order because the stone groin and stepping stone
structure purportedly fail to meet the Performance Standards for Coastal Beach under the Wetlands Regulations at 310 CMR 10.27,
 and do not advance the important MWPA statutory interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  Department’s October 26, 2012 SOC Transmittal Letter to Petitioner, at p. 1; Department’s SOC, at p. 4. The Petitioner disagrees with the Department’s position and has brought this appeal.  See Petitioner’s Appeal Notice, at pp. 1-2.

The only issue to be resolved in this appeal is whether the structures at issue can be conditioned to meet the Performance Standards for Coastal Beach in 310 CMR 10.27.  See Pre-Screening Conference Report and Order (January 14, 2013), at pp. 3-4.  Recently, I conducted an Adjudicatory Hearing (“Hearing”) to resolve the issue.  At the Hearing, the parties presented witnesses and documentary evidence in support of their respective positions in the case.  The witnesses were cross-examined on Pre-filed Testimony (“PFT”) that they filed prior to the Hearing.  The Hearing was also digitally recorded, and the recording was made available to the parties following the Hearing, which assisted them in filing their respective Closing Briefs in the case.  
Two witnesses testified on behalf of the Petitioner at the Hearing: (1) the Petitioner;
 and (2) Richard G. Fitzgerald (“Mr. Fitzgerald”), a Registered Professional Engineer.
  The SCC called five witnesses at the Hearing: (1) Timothy Turner, the SCC’s Vice-Chairman/Acting 
Agent (“Mr. Turner”);
 (2) Ronald Lassonde, the SCC’s Chairman (“Mr. Lassonde”);
 
(3) Christina Wordell, the SCC’s former Agent and Clerk (“Ms. Wordell”);
 (4) Valdo D. Correia (“Ms. Correia”), an abutting property owner;
 and (5) Eileen M. Feeney (“Ms. Feeney”), a Fisheries Habitat Specialist for the Massachusetts Division of Marine Fisheries (“DMF”).
  The Department called one witness at the Hearing: Gregory J. DeCesare (“Mr. DeCesare”), a wetlands expert in the Department’s Wetlands and Waterways Program in the Department’s Southeast Regional Office.
 

At the conclusion of the Hearing, both the SCC and the Department moved for a
Directed Decision pursuant to 310 CMR 1.01(11)(e) contending that the Petitioner had failed to sustain her case with credible expert testimony.
  I took the motions under advisement.
After reviewing the SCC’s and Department’s respective Motions for Directed

Decision and the Petitioner’s evidentiary submissions in the case, I find that the Motions should be allowed because the Petitioner failed to sustain her case with credible expert testimony.  In the alternative, I find, based on a strong preponderance of the evidence introduced at the Hearing, that the Department properly issued the SOC under the MWPA and the Wetlands Regulations denying the Petitioner’s request for approval of the stone groin and stepping stone structure.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC.  

STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes a number of important public interests, including flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Stephen D. Peabody, OADR Docket No. WET-2008-063, Final Decision (April 12, 2011), 2011 MA ENV LEXIS 39, at 8; In the Matter of Town of Brewster, OADR Docket No. WET-2012-006, Recommended Final Decision (August 10, 2012), 2012 MA ENV LEXIS 97, at 11-12, adopted as Final Decision (August 16, 2012), 2012 MA ENV LEXIS 99.
  As discussed below, at pp. 10-12, Coastal Beach is a wetlands resource area protected by the MWPA and the Wetlands Regulations.  310 CMR 10.27; Brewster, 2012 MA ENV LEXIS 97, at 11-12.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,

dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR10.02(2)(a); In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84; Brewster, supra, 2012 MA ENV LEXIS 97, at 12-13.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of an NOI  with the permit issuing authority.  310 CMR10.02(2)(a).  A party must also file a NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department if it assumes primary review of the proposed work or on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, “[l]ocal [Conservation Commissions] are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Id. 
DISCUSSION

I.
THE PETITIONER’S BURDEN OF PROOF AT THE HEARING

As I indicated to the Petitioner at the Pre-Screening Conference that I conducted with the parties well in advance of the Hearing,
 she had the burden of proving by a preponderance of the evidence at the Hearing that the construction of the stone groin and stepping stone structure on the Property met the Performance Standards for Coastal Beach at 310 CMR 10.27.  310 CMR 10.03(2), 10.05(7)(j)2.b.iv, 10.05(7)(j)2.b.v, 10.05(7)(j)3.a, 10.04, 10.05(7)(j)3.b; In the Matter of Beachwood Knoll School. Docket No. WET 2008-050, 15 DEPR 257 (2008); In the Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), 2011 MA ENV LEXIS 111, at 12-14, adopted as Final Decision (November 2, 2011), 2011 MA ENV LEXIS 110.  To that end, the Petitioner was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  In the Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), 2010 MA ENV LEXIS 89, at 36-37, adopted as Final Decision (August 19, 2010), 2010 MA ENV LEXIS 31.  Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted); see e.g. Pittsfield Airport Commission, supra, 2010 MA ENV LEXIS 89, at 36-39 (petitioner’s failure to submit expert testimony in appeal challenging Department’s Commissioner’s issuance of 401 Water Quality Certification Variance to Pittsfield Airport Commission fatal to petitioner’s claims in appeal because Variance was “detailed and technical . . . requiring expert testimony on issues . . . implicated by the Variance,” including . . . (1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to streams, and (3) stormwater discharge and treatment[,] [and (4)] . . . runway safety and design”).

As for the relevancy, admissibility, and weight of evidence that the Petitioner and the other parties sought to introduce in the Hearing that was governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2): 

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs. Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record . . .

rest[ed] within the sound discretion of the Presiding Officer. . . .”  As discussed below, the 
Petitioner failed to meet her burden of proof at the Hearing.    

II.
FINDINGS 

As noted previously, the SCC and the Department request a Directed Decision in their favor pursuant to 310 CMR 1.01(11)(e) contending that the Petitioner failed to sustain her case with credible expert testimony at the Hearing.  Under 310 CMR 1.01(11)(e), a directed decision may be granted against an appellant for failure to sustain a direct case where its pre-filed testimony and exhibits do not meet its burden of going forward with credible evidence from a competent source in support of its position or show no right to relief on its claims as a matter of law.  In the Matter of Trammell Crow Residential, Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), 2011 MA ENV LEXIS 21, at 6-8, adopted as Final Decision (April 21, 2011), 2011 MA ENV LEXIS 20, citing, In the Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)).  “Dismissal for failure to sustain a case, also known as a directed decision, is appropriate when a party’s direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues.”  Id.  

 As discussed in detail below, the Petitioner’s evidentiary submissions in Pre-filed Testimony were deficient as a matter of law and warrant a Directed Decision in the SCC’s and the Department’s favor.  In the alternative, I find, based on a strong preponderance of the evidence introduced at the Hearing that the Department properly issued the SOC denying the Petitioner’s request for approval of the stone groin and stepping stone structure that she built at the Property without prior authorization from the SCC under the MWPA and the Wetlands Regulations.  As discussed below, these structures fail to meet the Performance Standards for Coastal Beach under the Wetlands Regulations at 310 CMR 10.27.
A.
Coastal Beach and the Performance Standards Under the 

Wetlands Regulations

The Wetlands Regulations at 310 CMR 10.27(2) define Coastal Beach as:

unconsolidated sediment subject to wave, tidal and coastal storm action

which forms the gently sloping shore of a body of salt water and includes tidal flats.
  Coastal beaches extend from the mean low water line landward to the dune line, coastal bankline or the seaward edge of existing man-made structures, 
when these structures replace one of the above lines, whichever is closest to the ocean.

“When a proposed project involves the dredging, filling, removal or alteration of a

coastal beach, the [permit] issuing authority shall presume that the coastal beach is significant to the [MWPA] interests [of storm damage prevention, flood control and the protection of wildlife habitat].”  310 CMR 10.27(2).  “This presumption may be overcome only upon a clear showing that a coastal beach does not play a role in storm damage prevention, flood control or the protection of wildlife habitat, . . . and if the [permit] issuing authority makes a written determination to that effect.”  310 CMR 10.27(1).  

If a Coastal Beach is determined to be significant to storm damage prevention, flood
control, or protection of wildlife habitat, the Performance Standards of 310 CMR 10.27(3) and 

10.27(4) govern a proposed project on a Coastal Beach.  Under 310 CMR 10.27(3), the project:

shall not have an adverse effect by increasing erosion, decreasing the volume or changing the form of any such coastal beach or an adjacent or downdrift coastal beach. 

Under 310 CMR 10.27(4), any groin, jetty, solid pier, or other solid fill structure which will interfere with littoral drift must be constructed as follows: 

(a) It shall be the minimum length and height demonstrated to be necessary to maintain beach form and volume.  In evaluating necessity, coastal engineering, physical oceanographic and/or coastal geologic information shall be considered. 

(b) Immediately after construction any groin shall be filled to entrapment capacity in height and length with sediment of grain size compatible with that of the adjacent beach. 

(c) Jetties trapping littoral drift material shall contain a sand by-pass system to transfer sediments to the downdrift side of the inlet or shall be periodically redredged to provide beach nourishment to ensure that downdrift or adjacent beaches are not starved of sediments. 


When a Coastal Beach is determined to be significant to the protection of marine fisheries or wildlife habitat, the following additional Performance Standards in 310 CMR 10.27(6) apply:
[the proposed project] if water-dependent [must] be designed and constructed, using best available measures, so as to minimize adverse effects, and if non-water-dependent, have no adverse effects, on marine fisheries and wildlife habitat caused by:

(a)
alterations in water circulation,

(b) 
alterations in the distribution of sediment grain size, and

(c) 
changes in water quality, including, but not limited to, other than natural

fluctuations in the levels of dissolved oxygen, temperature or turbidity, or the addition of pollutants. 

In addition to the Performance Standards for Coastal Beach as discussed above, the Wetlands Regulations at 310 CMR 10.27(7)  make clear that “no project may be permitted which will have any adverse effect on specified habitat sites or rare vertebrate or invertebrate species, as identified by procedures established under 310 CMR 10.37.”  Under 310 CMR 10.37, the Natural Heritage and Endangered Species Program (“NHESP”) of the Massachusetts Division of Fisheries and Wildlife
 reviews the proposed project to determine whether it is within the habitat of any State-Listed Rare Wetlands Wildlife as appearing on “the most recent Estimated Habitat Map of State-Listed Rare Wetlands Wildlife (if any) published by [the NHESP].”  “[The] Estimated Habitat Maps [are required to] be based on the estimated geographical extent of the habitats of all state-listed vertebrate and invertebrate animal species for which a reported occurrence within the last 25 years has been accepted by the [NHESP] and incorporated into its official data base.”  310 CMR 10.37.  “If the [NHESP] determines that a [wetlands] resource area which would be altered by a proposed project is . . . within the habitat of a state-listed species, . . . [its] determination of whether [the] . . . proposed project will have . . . an adverse effect [on the habitat]  [is] presumed . . . correct,” and “[t]his presumption is rebuttable and may be overcome [only] upon a clear showing to the contrary.”  Id.   

B.
The Petitioner’s Evidence Was Not Probative 
The Petitioner contended that the stone groin and stepping stone structure at issue meet the Performance Standards for Coastal Beach.  Ms. Dupras’ DPFT, ¶¶ 13-17.  As evidence, she relied on (1) the testimony of her engineering expert, Mr. Fitzgerald, (2) a copy of a December 13, 2010 letter purportedly written by wetlands expert Stanley M. Humphries (“Mr. Humphries”) to the SCC, and (3) her testimony.  Mr. FitzGerald’s DPFT, ¶¶ 1-6; Ms. Dupras’ Hearing Exhibit 
8 (“Exhibit No. JD-08”); Ms. Dupras’ DPFT, ¶¶ 13-16.  This evidence, however, was not probative.   

1.
Mr. Fitzgerald’s Testimony Did Not Address the Issue 

Mr. Fitzgerald’s testimony did not answer the question of whether the stone groin and stepping stone structure at the Property meet the Performance Standards for Coastal Beach.  Mr. Fitzgerald’s DPFT, ¶¶ 1-6; Mr. Fitzgerald’s February 21, 2012 Report (Ms. Dupras’ Hearing Exhibit 3 (“Exhibit No. JD-03”)).  His testimony was only a report of conditions that he purportedly observed at the Property after “construction of the . . . [stone groin] was done” and contained recommendations to create a more stable structure.  Mr. Fitzgerald’s DPFT, ¶¶ 5-6; Mr. Fitzgerald’s February 21, 2012 Report, at p. 2 (Exhibit No. JD-03).  His testimony included engineering specifications for the purpose of “calculating the necessary weight of stone required for the given variables to determine the wave height the structure could withstand with little to no damage,” but did not state how the stone groin meets the Performance Standards at 310 CMR 10.27 for Coastal Beach.  Mr. Fitzgerald’s DPFT, ¶¶ 5-6; Mr. Fitzgerald’s February 21, 2012 Report, at p. 3 (Exhibit No. JD-03).


2.
Mr. Humphries’ Purported Letter was Unsworn Testimony and


Refuted by Mr. DeCesare’s and Ms. Feeney’s Testimony

As for Mr. Humphries purported letter of December 13, 2010 (Exhibit No. JD-08), the letter represented that the stone groin and stepping stone structure meet the Performance Standards at 310 CMR 10.27 for Coastal Beach because the structures have allegedly neither “acted to trap any sand on either side of these structures, as the [Wetlands] regulations presume,” nor “increased erosion, decreased the volume or changed the form of any such coastal beach or an adjacent or downdrift coastal beach (310 CMR 10.27(3)).”  Exhibit No. JD-08.  There are, 
however, a number of evidentiary limitations concerning Mr. Humphries’ letter.  
First, Mr. Humphries’ letter does not constitute sworn pre-filed testimony of a witness.  See 310 CMR 1.01(13)(h)3 (‘[a]ll testimony [in an adjudicatory hearing] shall be given under oath or affirmation[,] [and] [w]itnesses shall be available for cross-examination [at the hearing and if not present at the hearing for cross-examination their] written testimony . . . shall be excluded from the record unless the parties agree otherwise”).  For this reason alone, Mr. Humphries’ letter has no probative value.  Just as significant or more significantly, Mr. Humphries’ letter was refuted by the Department’s witness and wetlands expert, Mr. DeCesare, who did testify and faced cross-examination at the Hearing.  Id.  Indeed, Mr. DeCesare’s highly probative testimony at the Hearing that the stone groin and stepping stone structure do not meet the Performance Standards for Coastal Beach went unchallenged because the Petitioner chose not to cross-examine him.  
As Mr. DeCesare testified, he has nearly 25 years of experience in the wetlands and other related fields.  Mr. DeCesare’s DPFT, ¶¶ 1-5.  His experience has included serving as an Aquatic Biologist for the Department responsible for watershed planning activities; inland and coastal biological and ambient water quality monitoring; compliance monitoring at wastewater treatment plants; and review and licensing of all aquatic herbicide treatments in Massachusetts.”  Id., ¶ 3.  For two years, he worked for the U.S. Environmental Protection Agency (“EPA”) performing reconnaissance monitoring of sites and studies of lake water quality, biology, and habitat.  Id., 
¶ 5.  During the last eight years, he has served as an Environmental Analyst in the Wetlands and Waterways Program of the Department’s Southeast Regional Office responsible for administering and enforcing the MWPA and the Wetlands Regulations, including reviewing NOIs, site plans, and wetland resource area delineations.  Id., ¶¶ 1-2.  In this role, he also has been responsible for drafting wetlands permits: Superseding Orders of Conditions, Superseding Determinations of Applicability, and Superseding Orders of Resource Area Delineations in response to appealed decisions of local Conservation Commissions.  Id.  He also has been responsible for investigating wetlands violations, and representing the Department in administrative appeals.  Id.   
  
Mr. DeCesare testified that he was responsible for reviewing the Petitioner’s SOC request, and that he reviewed the request by conducting an on-site inspection of the Property, meeting with the Petitioner and SCC members at the Property, reviewing the Petitioner’s engineering plans in support of her NOI request to SCC for authorization to keep the stone groin and stepping stone structure at the Property, and consulting with senior Wetlands Experts in the Department’s Southeast Regional Office: James Mahala, a Senior Coastal Geologist, and Elizabeth A. Kouloheras, the Wetlands Program Section Chief.  Id., ¶¶ 6-14.  Based on his review, Mr. DeCesare concluded that the stone groin and stepping stone structure do not meet the Performance Standards for Coastal Beach and do not advance MWPA statutory interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  Id., ¶¶ 14-46.  He came to these conclusions for the following reasons.

First, Mr. DeCesare refuted the Petitioner’s contention that the stone groin on the Property is a “pre-existing” structure to which “[she] added additional stones [to] . . . protect [a] seawall [at the Property].”  Ms. Dupras’ DPFT, ¶¶ 3-4; Mr. DeCesare’s DPFT, ¶¶ 40-46; Exhibits 4-6 to Mr. DeCesare’s DPFT.  His testimony was corroborated by the SCC’s witnesses
 and three aerial photographs of the Property that demonstrate conclusively that the stone groin is a new structure that the Petitioner constructed without prior authorization from SCC under the MWPA and the Wetlands Regulations.  Id.

The first aerial photograph depicts the Property as it existed in 2003.  Mr. DeCesare’s DPFT, ¶ 41; Exhibit 4 to Mr. DeCesare’s DPFT.  This photograph shows a seawall in place, but neither the stone revetment nor the groin.  Id.  The second aerial photograph depicts the Property as it existed in 2005.  Mr. DeCesare’s DPFT, ¶ 42; Exhibit 5 to Mr. DeCesare’s DPFT.  This photograph also reveals no stone revetment and stone groin on the Property.  Id.  The third aerial photograph depicts the Property as it existed in 2011.  Mr. DeCesare’s DPFT, ¶ 43; Exhibit 6 to Mr. DeCesare’s DPFT.  This photograph shows the stone revetment added to the seawall at the Property as well as the recently constructed stone groin extending into the water at an approximate 45 degree angle from the Property.  Id.

 In his testimony, Mr. DeCesare also reiterated that “Coastal beaches, which [under the Wetlands Regulations] include tidal flats, are presumed significant to storm damage prevention, flood control[,] and the protection of wildlife habitat, . . .  marine fisheries[,] and . . . land containing shellfish.”  Mr. DeCesare DPFT, ¶ 17.  He testified that “Coastal beaches dissipate wave energy by their gentle slope, their permeability and their granular nature, which permit changes in beach form in response to changes in wave conditions.”  Id., ¶ 18.  He testified that “Coastal beaches [also] serve as a sediment source for dunes and subtidal areas,” and that “[s]teep storm waves cause beach sediment to move offshore, resulting in a gentler beach slope and greater energy dissipation,” and “[l]ess steep waves cause an onshore return of beach 
sediment, where it will be available to provide protection against future storm waves.”  Id., ¶ 19.  He testified that “[a] coastal beach at any point serves as a sediment source for coastal areas down drift from that point,” and that “[t]he oblique approach of waves moves beach sediment alongshore in the general direction of wave action[,] [and accordingly,] the coastal beach is a body of sediment which is moving along the shore.”  Id., ¶ 20.

He testified that “Coastal beaches serve the purposes of storm damage prevention and flood control by dissipating wave energy, by reducing the height of storm waves, and by providing sediment to supply other coastal features, including coastal dunes, land under the ocean[,] and other coastal beaches.”  Id., ¶ 21.  He testified that “[i]nterruptions of these natural processes by man-made structures reduce the ability of the coastal beach to perform these functions,” and that “[s]tone groins tend to interrupt [that] natural process and reduce the ability of the coastal beach to perform its normal functions [because] [a] groin traps sediment on it[s] up drift side and starves it[s] down drift side of those sediments.  Id., ¶¶ 21-22.

He testified that “Tidal flats are likely to be significant to the protection of marine fisheries and wildlife habitat because they provide habitats for marine organisms such as polychaete worms
 and mollusks,
 which in turn are food sources for fisheries and migratory and wintering birds.”  Id., ¶ 23.  He testified that “[t]he unpermitted [stone] groin [on the Property] is currently displacing, and if not removed, will continue to displace approximately 344 square feet of [coastal beach and] natural habitat previously available to a host of marine organisms that reside there and other species that use the area for feeding.”  Id., ¶¶ 26, 30.  He testified that “[t]he [stone] groin . . . has [also] changed [the] form [of that area of coastal beach] from  a complex of native sediments comprising various sized stones, sands, and gravel that could respond to natural littoral coastal processes to a fixed structure that will permanently impede the natural process.”  Id., ¶ 30.  
In sum, Mr. DeCesare testified that “[t]he [stone] groin as constructed and currently positioned [at the Property] . . . changes the characteristics [of the Coastal Beach] critical to the protection of [MWPA statutory] interests [of protection of marine fisheries and wildlife habitat].”  Id., ¶ 32.  He testified that:

[t]he distribution of sediment grain size is negatively impacted.  The structure itself has changed the makeup of sediment grain size within the footprint of the structure from a diverse mix of sand, gravel, cobble, and boulder to just boulder.  Also, because the natural littoral process has been interrupted, sediment distribution has also been effected as sediments will now be trapped on the up drift side of the [stone] groin resulting in a net deficit of sediments available to the down drift side of the groin. Water circulation is interrupted as waves are reflected off of the structure and not allowed to carry themselves up the beach in a normal, gradual fashion.  Any erosion, or “‘end scour” resulting from the groin may also increase turbidity within the water column, resulting in a negative change to water quality.
Id. 
Mr. DeCesare’s testimony that the stone groin and stepping stone structure do not advance the MWPA statutory interests of protection of wildlife habitat, fisheries, and land containing shellfish, was corroborated by the SCC’s expert witness, Ms. Feeney, a Fisheries Habitat Specialist for the Commonwealth’s DMF.  Ms. Feeney’s DPFT, pp. 1-4; Exhibits A-C to Ms. Feeney’s DPFT.  DMF is a division of the Commonwealth’s Department of Fish and Game (“DFG”), the state agency responsible for “preserv[ing] the state’s natural resources . . . [by] exercis[ing] responsibility over the [state’s] marine and freshwater fisheries, wildlife species, plants, and natural communities, as well as the habitats that support them.”  http://www.mass.gov/eea/agencies/dfg/about.  As a division of DFG, DMF “is responsible for the development and promulgation of the Commonwealth’s laws governing commercial and recreational fishing activity conducted in the marine environment.”  http://www.mass.gov/eea/agencies/dfg/dmf/welcomemarine-fisheries-welcome.html.  “[DMF] works to identify, manage, protect[,] and restore vulnerable habitat areas [of marine fisheries species] necessary for managed species’ passage, spawning, juvenile development, forage, and shelter.”  Technical Report TR-47[:] Recommended Time of Year Restrictions (TOYs) for Coastal Alteration Projects to Protect Marine Fisheries Resources in Massachusetts (April 2011) (“DMF TR-47”), at p. 1.
     
Ms. Feeney testified that she has been employed by DMF for 25 years, and that as a Fisheries Habitat Specialist at DMF, she is responsible for reviewing proposed projects that may cause coastal alterations and impact marine fisheries.  Ms. Feeney’s DPFT, p. 1, ¶¶ 2-3; p. 2, ¶¶ 1-3.  She testified that DMF advises local conservation commissions on whether marine fisheries resources are present at a proposed project site, and submits comments and recommendations to the commissions regarding the proposed project’s impact on marine fisheries and how to avoid or minimize those impacts.  Id., p. 2, First ¶ 1; See also DMF TR-47, at p. 1.  
She testified that DMF’s review of a proposed project generally begins with the project proponent or its representatives forwarding NOIs and other environmental applications to DMF for review and commentary.  Ms. Feeney’s DPFT, p. 2, First ¶ 1.  She testified that after receiving that material, a DMF Fisheries Habitat Specialist will consult with DMF’s regional shellfish and anadromous fisheries biologists regarding the proposed scope of the work and impact on marine fisheries and habitat, and then forward a comment letter to the local Conservation Commission reviewing the proposed project.  Id., p. 2, ¶ 2.  She testified that DMF’s standard comment letter describes the proposed project, identifies the marine fisheries resources and habitat potentially impacted by the project, and contains DMF’s concerns and recommendations regarding how to minimize or mitigate for impacts to marine fisheries resources and/or habitats.  Id., p. 2, ¶ 3.

Ms. Feeney testified that she was responsible at DMF for reviewing the Petitioner’s NOI to the SCC seeking approval for the stone groin and stepping stone structure at issue in this case.  Id., at pp. 3-4, ¶¶ 3-6.  She testified that she was familiar with the project site, and that she drafted and forwarded DMF’s comment letter to the SCC regarding the Petitioner’s NOI request.  Id.; Exhibit A to Mr. Feeney’s DPFT.  A copy of the DMF’s comment letter was introduced in evidence with Ms. Feeney’s Pre-filed Testimony.  Id.  The letter confirmed that the project site lies within mapped shellfish habitat for the American oyster, soft shell clam, and quahog, which are protected under the MWPA and the Wetlands Regulations at 310 CMR 10.34.
  Exhibit A to Mr. Feeney’s DPFT; Ms. Feeney’s DPFT, at p. 3, ¶¶ 4-5.  The letter also confirmed that prior to the Petitioner’s construction of the stone groin, the habitat for that shellfish at the project site had been sand and gravelly sediment, and that construction of the stone groin had degraded the habitat by replacing it with large boulders for the groin.  Id. 


3.
The Petitioner Was Not Qualified to Provide Expert Testimony



at the Hearing 

In response to Ms. Feeney’s testimony, Ms. Dupras testified that the project site “[is] not [an area] deemed significant to the interest[s] of the Wetland Protection Act and the protection of Marine Fisheries.”   Mr. Dupras’ DPFT, ¶ 16.  The basis of the Petitioner’s testimony was her interpretation of technical data prepared by the Massachusetts Office of Geographic Information 
(“MassGIS”) and DMF.  Mr. Dupras’ DPFT, ¶ 16.  Specifically, she testified that:

using the “Shellfish Suitability Areas” data layer on MassGIS (accessible via the Massachusetts Department of Wildlife’s web site) — the data layer which was developed by [DMF], as stated in [DMF TR-47] . . . (see page 23 of said report, Exhibit No. (JD-10)) — one can clearly see that the Project area does not fall within the mapped area [for the American oyster, soft shell clam, and quahog]! (see Exhibit No. (JD-11), which area screen shots of the Project area as viewed using MassGIS). . . . 
(emphasis in original).  Mr. Dupras, however, did not provide any testimony that would lead me to conclude that she has the education, training, experience, and familiarity with the technical subject matter of her testimony: the “‘Shellfish Suitability Areas’ data layer on MassGIS[,]” and, as a result, her testimony lacks probative value.    Cheromcka, supra; Pittsfield Airport Commission, supra.  The Shellfish Suitability Areas data layer on MassGIS is technical in nature 
and requires a duly qualified expert to interpret it for the following reasons.

A “Geographic Information System” or “GIS” is:

is a computer system capable of capturing, storing, analyzing, and displaying geographically referenced information; that is, data identified according to location.  Practitioners also define a GIS as including the procedures, operating personnel, and spatial data that go into the system.  
http://egsc.usgs.gov/isb/pubs/gis_poster; In the Matter of Paul Armstrong, Docket Nos. 2009-032 & 075, Recommended Final Decision (February 12, 2012), 2012 MA ENV LEXIS 33, at 15, n.12, adopted as Final Decision (March 12, 2012), 2012 MA ENV LEXIS 32.  “MassGIS” is the Commonwealth agency that has created a comprehensive, statewide database of spatial information for mapping and analysis supporting environmental planning and management.  http://www.mass.gov/anf/research-and-tech/it-serv-and-support/application-serv/office-of-geographic-information-massgis; Brewster, supra, 2012 MA ENV LEXIS 97, at 74, n.35.  The Shellfish Suitability Areas data layer on MassGIS maps the “habitats suitable for ten species of shellfish along the coast of Massachusetts,” including the habitats for three species of shellfish that Ms. Feeney identified in her testimony as being present at the Property: the American oyster, soft shell clam, and quahog.  
http://www.mass.gov/anf/research-and-tech/it-serv-and-support/application-serv/office-of-geographic-information-massgis/datalayers/shlfshsuit.html.  The mapped habitat areas “[are] areas that are believed to be suitable for shellfish based on the expertise of the [DMF] and local Shellfish Constables, input from commercial fishermen, and information contained in maps and studies of shellfish in Massachusetts.”  Id.   
The Shellfish Suitability Areas data layer on MassGIS “was developed by [DMF] in
collaboration with the Massachusetts Office of Coastal Zone Management (CZM)
 and the [federal] National Oceanographic and Atmospheric Administration[’s] (NOAA) Coastal Services Center (CSC).”  Id.  “Areas determined to be suitable for the ten species of shellfish were hand drawn on overlays using either the DMF Designated Shellfish Growing Areas or NOAA Nautical Charts as base maps.  The CSC digitized the maps by scanning the overlays and vectorizing the scanned lines. The maps were then checked for accuracy and any missing or incorrectly vectorized lines were corrected. . . .”  Id.  MassGIS has noted that “these maps represent potential habitat areas,” and “because of . . . changing habitat and water quality conditions, lands containing shellfish likely exist in areas not identified on these maps,” and “[a]s such, these [maps] should not be used as a primary source to make site specific assessments for impact or mitigation.”  Id.  Thus, even if the Petitioner was qualified to interpret these maps, her opinion that these maps do not show the project area on the Property being habitat for the American oyster, soft shell clam, and quahog would not be determinative.  Id.  Moreover, based on her expertise, Ms. Feeney gave probative testimony discussed above refuting the Petitioner’s position.   

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC because the Department properly denied the Petitioner’s request for approval of the stone groin and stepping stone structure that she constructed at the Property without prior authorization from SCC under the MWPA and the Wetlands Regulations.  As discussed above, the Petitioner failed to sustain her case with credible expert testimony.  Thus, the SCC’s and the Department’s Motions for Directed Decision should be granted.  In the alternative, I find, based on a strong preponderance of the evidence introduced at the Hearing, that the Department properly issued the SOC under the MWPA and the Wetlands Regulations rejecting the stone groin and stepping stone structures because the structures do not meet the Performance Standards for Coastal Beach under the Wetlands Regulations at 310 CMR 10.27, and do not advance the important MWPA statutory interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  
Date: __________




__________________________

Salvatore M. Giorlandino
Chief Presiding Officer 
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d) and/or 14(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�  In issuing the SOC, the Department stated that it supported the SCC’s enforcement proceedings against the Petitioner, “and strongly urge[d] the [Petitioner] to comply with the [SCC’s] Enforcement Orders and remove the unpermitted structures” or face possible enforcement action from the Department.  Department’s October 26, 2012 SOC Transmittal Letter to Petitioner, at pp. 1-2.  The Department stated that:   





[w]hen enforcement assistance is requested by a [local] Conservation Commission, the Department generally responds by issuing its own enforcement action to the alleged violator, directing compliance with the applicable statute or regulation, or with a conservation commission's Enforcement Order.





Id., at p. 2.  It is well settled that the Department’s enforcement discretion authorizes the Department to forgo the SOC permitting process and issue enforcement orders to correct wetlands violations.  DiCicco v. Department of Environmental Protection, 64 Mass. App. Ct. 423, 424-428 (2005) (Department properly exercised its enforcement discretion to correct wetlands violations through an Administrative Consent Order rather than the SOC permitting process).  The Department generally advises local Conservation Commissions to issue enforcement orders directing parties to restore altered wetlands areas instead requiring the parties to go through the wetlands permitting process to seek after the fact approval of unauthorized work that led to the wetlands’ alteration where the work is not likely to be approved under the MWPA and the Wetlands Regulations.  See Wetlands Enforcement Manual, MassDEP (November 2004), at pp. 8-2, 8-4, 8-5.  The record is not clear regarding the Department’s decision to pursue the permitting path in this case through SOC review rather than taking enforcement action against the Petitioner, particularly where the stone groin and stepping stone structure were built without prior authorization under the MWPA and the Wetlands Regulations, and purportedly did not satisfy the Performance Standards of 310 CMR 10.27.  


 


�  “Coastal Beach” is a wetlands area protected by the MWPA and the Wetlands Regulations.  310 CMR 10.27.  “Performance Standards” are “th[e] requirements established by [the Wetlands Regulations] for activities in or affecting [specific wetlands areas protected by MWPA].”  310 CMR 10.04.  





�  Pre-filed Direct Jodi Dupras (“Ms. Dupras’ DPFT”); [Pre-filed] Petitioner’s Rebuttal Testimony (“Ms. Dupras RPFT”).





�  Pre-filed Direct Testimony of Richard G. Fitzgerald, PE (“Mr. Fitzgerald’s DPFT”).





�  Mr. Turner’s DPFT.





�  Mr. Lassonde’s DPFT.





�  Pre-Filed Testimony of Christina Wordell (“Ms. Wordell’s DPFT”).  Due to illness, Ms. Wordell did not attend the Hearing.  The parties, however, in accordance with 310 CMR 1.01(13)(h)3, stipulated to admission of Ms. Wordell’s DPFT at the Hearing.  See Order Regarding Unavailability of Somerset Conservation Commission’s Witness for Adjudicatory Hearing (April 23, 2013).  





� Pre-filed Written Testimony of Valdo D. Correia (“Mr. Correia’s DPFT”).





� Pre-filed Written Testimony of Eileen M. Feeney (“Ms. Feeney’s DPFT”).





�  Pre-filed Direct Testimony of Gregory J. DeCesare (“Mr. DeCesare’s DPFT”).  


�  310 CMR 1.01(11)(e) provides as follows:





Upon the petitioner's submission of prefiled testimony, or at the close of its live direct testimony if not prefiled, any opposing party may move for the dismissal of any or all of the petitioner's claims, on the ground that upon the facts or the law the petitioner has failed to sustain its case . . . . Decision on the motion . . . may be reserved until the close of all the evidence. . . .





The legal standard governing motions under 310 CMR 1.01(11)(e) is discussed below, at p. 9.








�  The other public interests that the MWPA is designed to advance are: protection of public and private water supply, protection of ground water supply, and prevention of pollution.  G.L. c. 131, § 40; 310 CMR 10.01(2); Peabody, supra; Brewster, supra.  





� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 


limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


�  See Pre-Screening Conference Report and Order (January 14, 2013), at pp. 4-6.


�  A tidal flats is:





any nearly level part of a coastal beach which usually extends from the mean low water line landward to the more steeply sloping face of the coastal beach or which may be separated from the beach by land under the ocean. 





310 CMR 10.27(2).





�  The NHESP “is responsible for the conservation and protection of hundreds of species that are not hunted, fished, trapped, or commercially harvested in the [Commonwealth].”  http://www.mass.gov/eea/agencies/dfg/dfw/natural-heritage.


�  See Mr. Correia’s DPFT, at pp. 1-2; Mr. Lassonde’s DPFT, at pp. 2-9; Mr. Turner’s DPFT, at pp. 2-7; Ms. Wordell’s DPFT, at pp. 1-4.


  


�  “Polychaete worms” are “segmented worms [that] are among the most common marine organisms, and can be found living in the depths of the ocean, floating free near the surface, or burrowing in the mud and sand of the beach.”  http://www.ucmp.berkeley.edu/annelida/polyintro.html.  “[T]he name polychaete . . . means ‘many bristles’.”  Id.


  


�   “Mollusks” are “[a] group of freshwater and saltwater animals with no skeleton and usually one or two hard shells made of calcium carbonate (e.g., oysters, clams, mussels, conchs, scallops, squid, octopus).”  http://sanctuaries.noaa.gov/education/voicesofthebay/glossary.html#m.





�  DMF developed TR-47 “[to] defin[e] the date ranges for times of year during which there is a higher risk of known or anticipated significant lethal, sub-lethal, or behavioral impacts to marine fisheries resources as a result of construction activities.”  DMR TR-47.  As discussed below, the Petitioner introduced portions of DMF TR-47 (pp. 23-26) in evidence at the Hearing as Exhibit JD-10.  The complete report may be viewed at http://www.mass.gov/eea/docs/dfg/dmf/publications/tr-47.pdf.


 





�  “The purpose of 310 CMR 10.34 is to identify those [wetlands] resource areas likely to contain shellfish, to provide criteria for determining the significance of land containing shellfish, and to establish regulations for projects which will affect such land.”  310 CMR 10.34(1).  The regulation provides that “[l]and containing shellfish is . . .  significant to the protection of marine fisheries as well as to the protection of the interest of land containing shellfish” because “[s]hellfish are a valuable renewable resource.”  Id.  According to the regulation:





[t]he maintenance of productive shellfish beds not only assures the continuance of shellfish themselves, but also plays a direct role in supporting fish stocks by providing a major food source.  The young shellfish in the planktonic larval stage that are produced in large quantities during spring and summer are an important source of food for the young stages of marine fishes and many crustaceans.





Id.  The regulation also provides that “[w]hen a [wetlands] resource area is found to be significant to the protection of land containing shellfish[,] . . . [it is] also significant to marine fisheries,” and “the following factors are critical to the protection of those interests”:





(a) shellfish,


(b) water quality,


(c) water circulation, and


(d) the natural relief, evaluation or distribution of sediment grain size of such land.





Id.  The regulation also provides that “[l]and containing shellfish shall be found significant to the protection of land containing shellfish and to the protection of marine fisheries when it has been identified and mapped . . . by the [local] conservation commission or the Department in consultation with DMF and based upon maps and designations of DMF . . . .”  310 CMR 10.34(3) (emphasis supplied).     


�  CZM “is a part of the [Massachusetts] Executive Office of Energy and Environmental Affairs (EEA) [responsible for developing programs that] balance the impacts of human activity with the protection of [Massachusetts] coastal and marine resources.”  http://www.mass.gov/eea/agencies/czm.  “CZM works with other state agencies, federal agencies, local governments, academic institutions, nonprofit groups, and the general public to promote sound management of the Massachusetts coast.”  Id.
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