	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION







August 28, 2013 

_______________________


 

In the Matter of




OADR Docket No. WET-2012-026
Jodi Dupras





Somerset, MA  

        _______________________




RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

This appeal arises out of the Petitioner Jodi Dupras’ failure to comply with  the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”) in constructing a stone groin and stepping stone structure (collectively “the structures”) on her beach-front property at 13 Ripley Street in Somerset, Massachusetts (“the Property”) without first obtaining approval to construct the structures from the Town of Somerset Conservation Commission’s (“SCC”).  The Petitioner was required to obtain prior approval from the SCC because the structures were built on Coastal Beach, a wetlands area protected by the MWPA and the Wetlands Regulations.  
After the SCC brought enforcement proceedings against her for unauthorized construction of the structures, the Petitioner applied to SCC for “after the fact” approval of the structures.  The SCC denied her request and the Petitioner appealed to the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”).  In response, the Department issued a Superseding Order of Conditions (“SOC”) affirming the SCC’s decision because the structures failed to meet the Performance Standards for Coastal Beach at 310 CMR 10.27, and did not advance the important MWPA interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  The Petitioner then appealed to the Department’s Office of Appeals and Dispute Resolution (“OADR”).

I conducted an Adjudicatory Hearing (“Hearing”) at which the Petitioner had the full opportunity to contest the Department’s SOC by presenting testimonial, documentary, and photographic evidence, and to cross-examine the Department’s and the SCC’s respective witnesses, including wetlands and fisheries experts.  Following the Hearing, I issued a Recommended Final Decision (“RFD”) recommending that the Department’s Commissioner issue a Final Decision affirming the SOC because the Petitioner had failed to prove that construction of the stone groin and stepping stone structure on the Property met the Performance Standards for Coastal Beach at 310 CMR 10.27 and furthered the important MWPA interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  In the Matter of Jodi Dupras, OADR Docket No. WET-2011-026, Recommended Final Decision (July 3, 2013), 2013 MA ENV LEXIS 40, at 1-40, adopted as Final Decision (July 11, 2013), 2013 MA ENV LEXIS 41.  The Commissioner accepted my recommendation and adopted my RFD in his Final Decision of July 11, 2013.  2013 MA ENV LEXIS 41.          
Through the submittal of a Motion for Reconsideration, the Petitioner has requested that the Commissioner reconsider his Final Decision and vacate the SOC because the findings I made “are clearly erroneous.”  Petitioner’s Motion for Reconsideration of Final Decision, at p. 1.  As discussed below, after full review of the Administrative Record, I find that the Petitioner’s claim is without merit.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration.

DISCUSSION

I.
THE “HEAVY BURDEN” STANDARD GOVERNING RECONSIDERATION 

OF THE COMMISSIONER’S FINAL DECISION

It is well settled that to succeed on her Motion for Reconsideration of the Commissioner’s Final Decision, the Petitioner has the heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010); In the Matter of Patriots Environmental Corp., OADR Docket No. 2011-016, Recommended Final Decision on Reconsideration (January 29, 2013), 2013 MA ENV LEXIS 1, at 2-3, adopted as Final Decision on Reconsideration (February 7, 2013).  Specifically, the Petitioner must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, the Petitioner’s Motion for Reconsideration may be summarily denied if “[it] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments . . . .”  Id.  Moreover, “reconsideration [of the Final Decision is not] justified by the [Petitioner’s] disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9; Patriots Environmental, 2013 MA ENV LEXIS, at 3.  For the reasons explained below, the Petitioner has not satisfied the requirements for obtaining reconsideration of the Commissioner’s Final Decision affirming the SOC.    

II.
THE PETITIONER HAS FAILED TO MEET THE “HEAVY BURDEN”
REQUIRED FOR RECONSIDERATION OF THE COMMISSIONER’S

FINAL DECISION 
The Petitioner contended at the Hearing that the construction of the stone groin and stepping stone structure on the Property met the Performance Standards for Coastal Beach at 310 CMR 10.27 and furthered the important MWPA interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  2013 MA ENV LEXIS 40, at 10-13.  As evidence the Petitioner relied on: (1) the testimony of her engineering expert, Richard G. Fitzgerald (“Mr. Fitzgerald”), (2) a copy of a December 13, 2010 letter written by wetlands expert Stanley M. Humphries (“Mr. Humphries”) to the SCC, and 
(3) her testimony.  2013 MA ENV LEXIS 40, at 20-23, 36-39.  As explained in the RFD, this evidence was not persuasive for the following reasons.
A.
Mr. Fitzgerald’s Testimony Did Not Address the Performance Standards
Issue.

First, Mr. Fitzgerald’s testimony was not probative because he did not answer the question of whether the stone groin and stepping stone structure at the Property met the Performance Standards for Coastal Beach.  2013 MA ENV LEXIS 40, at 21-22.  His testimony was only a report of conditions that he purportedly observed at the Property after “construction of the . . . [stone groin] was done” and contained recommendations to create a more stable structure.  Id.  In seeking reconsideration of the Commissioner’s Final Decision, the Petitioner takes issue with this finding by contending that Mr. Fitzgerald addressed the Performance Standards issue in his testimony.  Petitioner’s Motion for Reconsideration, at p. 1.  The Petitioner’s contention is a re-statement of the argument that she made at the Hearing that was correctly rejected in the RFD and the Commissioner’s Final Decision.  2013 MA ENV LEXIS 40, at 15-22.

Moreover, assuming for the sake of argument that Mr. Fitzgerald addressed the Performance Standards issue, his testimony was refuted by the testimony of: (1) the Department’s wetlands expert witness, Gregory J. DeCesare (“Mr. DeCesare”), and (2) the SCC’s fisheries expert witness, Eileen M. Feeney.  2013 MA ENV LEXIS 40, at 23-40.  Both Mr. DeCesare and Ms. Feeney provided highly probative testimony at the Hearing demonstrating that the stone groin and stepping stone structure do not meet the Performance Standards for Coastal Beach and do not further the important MWPA interests of flood control, storm damage prevention, and protection of wildlife habitat, fisheries, and land containing shellfish.  Id.  
B.
Mr. Humphries’ Letter was Unsworn Testimony and

Refuted by Mr. DeCesare’s and Ms. Feeney’s Testimony

In his December 2010 letter, Mr. Humphries opined that the stone groin and stepping stone structure met the Performance Standards for Coastal Beach at 310 CMR 10.27.  2013 MA ENV LEXIS 40, at 22-23.  As explained in the RFD, I did not accord the letter probative value because it constituted unsworn pre-filed testimony of a witness, Mr. Humphries, who did not appear at the Hearing for cross-examination in violation of 310 CMR 1.01(13)(h)3.  Id.  The Petitioner was advised well in advance of the Hearing that she had the burden of proof at the Hearing, and that her burden included both: (1) filing the sworn Pre-filed Testimony of all witnesses supporting her claims, and (2) presenting her witnesses for cross-examination at the Hearing.  See Pre-Screening Conference Report and Order (January 14, 2013), at pp. 4-13.   Although she listed Mr. Humphries as one of her witnesses for the Hearing in her Pre-Hearing Statement, Id., at p. 9, the Petitioner failed to submit any sworn Pre-filed testimony from Mr. 

Humphries, and did not present him for cross-examination as a witness at the Hearing.    
I also accorded no probative value to Mr. Humphries’ opinion because it was refuted by the highly probative sworn Pre-filed Testimony of Department’s wetlands expert, Mr. DeCesare, who appeared at the Hearing to face cross-examination by the Petitioner.  2013 MA ENV LEXIS 40, at 23-39.  The Petitioner did not cross-examine Mr. DeCesare, and as a result, his highly probative testimony that the stone groin and stepping stone structure do not meet the Performance Standards for Coastal Beach went unchallenged.  Id.  Mr. DeCesare’s testimony that the stone groin and stepping stone structure do not advance the MWPA statutory interests of protection of wildlife habitat, fisheries, and land containing shellfish, was also corroborated by the SCC’s expert witness, Ms. Feeney, a Fisheries Habitat Specialist for the Commonwealth’s Division of Marine Fisheries.  2013 MA ENV LEXIS 40, at 30-36.  Ms. Feeney appeared at the Hearing and was cross-examined by the Petitioner.  
The Petitioner contends in her Motion for Reconsideration that Mr. Humphries’ letter should be given probative value because “[the] letter is not unsworn testimony[,] [but] hearsay which is admissible in an administrative hearing.”  Petitioner’s Motion for Reconsideration of Final Decision, at pp. 1-2.  She also repeats her contention previously made at the Hearing that Mr. Humphries’ hearsay opinion has more probative value than Mr. DeCesare’s Hearing testimony because Mr. Humphries is a geologist.  Id., at p. 2.  The Petitioner’s arguments fail for the following reasons.  
First, the hearsay nature of Mr. Humphries’ letter was never in dispute at the Hearing because “[i]n administrative proceedings, hearsay evidence can be received and may constitute substantial evidence [supporting an agency’s final decision in the proceeding]
 if [the hearsay] contains sufficient indicia of reliability and probative value.”  School Committee of Brockton v. Massachusetts Commission Against Discrimination, 423 Mass. 7, 16-18 (1996) (un-contradicted letters written by physicians who treated female teachers during their pregnancies constituted reliable hearsay and had probative value to support teachers’ sex discrimination claims against defendant school committee); Embers of Salisburg, Inc. v. Alcoholic Beverages Control Commission, 401 Mass. 526, 530 (1988) (transcript of minor’s sworn criminal trial testimony that she consumed alcohol at bar while as a minor constituted reliable hearsay and had probative value to support suspension of bar owner’s liquor license for serving alcohol to minors).  
Therefore, the critical issue regarding Mr. Humphries letter was whether it “contain[ed] sufficient indicia of reliability and probative value.”  Id.  For the reasons set forth in the RFD and above, I concluded that the letter was not sufficiently reliable and probative because: (1) the letter constituted Mr. Humphries’ unsworn pre-filed testimony; (2) Mr. Humphries did not appear at the Hearing for cross-examination, while Mr. DeCesare and Ms. Feeney did; and 
(3) Mr. Humphries’s hearsay opinion was refuted by Mr. DeCesare’s and Ms. Feeney’s highly probative sworn testimony.  My conclusion was well within my discretion as to the weight to attach to any evidence in the administrative record, including Mr. Humphries’ hearsay opinion.  310 CMR 1.01(13)(h); School Committee of Brockton, 423 Mass. at 17 ([agency hearing officer], and not the court, is the sole judge of the credibility and weight of the evidence before [the officer]” and “[the] court will overturn the [hearing officer’s] findings only if the court concludes, as matter of law, that the [hearing officer’s] reliance on evidence was unreasonable”); Embers of Salisburg, 401 Mass. at 529 (same).  To sum up, there was no clear error in according Mr. Humphries’ letter no probative value.  

3.
The Petitioner Was Not Qualified to Provide Expert Testimony



at the Hearing 

As discussed in the RFD, Mr. DeCesare’s testimony that the stone groin and stepping stone structure do not advance the MWPA statutory interests of protection of wildlife habitat, fisheries, and land containing shellfish, was corroborated by Ms. Feeney’s testimony.  2013 MA ENV LEXIS 40, at 30-39.  Ms. Feeney provided probative evidence demonstrating that the project site at the Property lies within mapped shellfish habitat for the American oyster, soft shell clam, and quahog, which are protected under the MWPA and the Wetlands Regulations at 310 CMR 10.34, and that prior to the Petitioner’s construction of the stone groin, the habitat for that shellfish at the project site had been sand and gravelly sediment, and that construction of the stone groin had degraded the habitat by replacing it with large boulders for the groin.  Id. 

In response to Ms. Feeney’s testimony, Ms. Dupras testified that the project site “[is] not [an area] deemed significant to the interest[s] of the Wetland Protection Act and the protection of Marine Fisheries.”   2013 MA ENV LEXIS 40, at 36-39.  The basis of the Petitioner’s testimony was her interpretation of technical data prepared by the Massachusetts Office of Geographic Information (“MassGIS”) and DMF.  Id.  I determined that her testimony was not probative because she presented no evidence demonstrating that she possesses the expertise to interpret that technical data.  Id.  The Petitioner takes issue with this finding, contending in her Motion for Reconsideration that “her testimony pertaining to these matters should not require an expert witness” because the Notice of Intent (“NOI”) Form 3 that parties are required to submit to local 
Conservation Commissions to obtain approval for proposed work in a protected wetlands area:

requires the applicant to go on the Massachusetts Department of Natural Resources website and self-investigate whether or not the project area falls within the habitat of rare or endangered species[,] . . . [and does not] require an expert to review this data and make that determination . . . .

[Petitioner’s] Motion for Reconsideration of Final Decision, at pp. 2-3 (emphasis in original).  The Petitioner’s contention fails for the following reasons.

First, the Petitioner’s contention that the NOI Form 3 does not require an expert to review and support technical data submitted in support of the NOI is inaccurate.  The Department’s “Instructions for Completing Application WPA Form 3- Notice of Intent”
 provides that:

[t]he issuing authority may require that supporting plans and calculations be prepared and stamped by a registered professional engineer (“PE”) when, in its judgment, the complexity of the proposed work warrants this certification. . . . 

The issuing authority also may require that supporting materials be prepared by other professionals including, but not limited to, a registered architect, registered landscape architect, registered land surveyor, registered sanitarian, biologist, environmental scientist, geologist, or hydrologist when the complexity of the proposed work warrants specialized expertise.
Hence, contrary to the Petitioner’s assertions, the issuing authority can require an applicant to support its NOI with an expert opinion depending on the issue and its complexity.    

In addition, as I noted in the RFD, even if the Petitioner is qualified to interpret the relevant MassGIS maps, her opinion that these maps do not show the project area on the Property being habitat for the American oyster, soft shell clam, and quahog was not determinative on this issue based upon the highly probative testimony that Ms. Feeney provided 
at the Hearing that refuted the Petitioner’s position.  2013 MA ENV LEXIS 40, at 30-39.   

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration that denies the Petitioner’s Motion for Reconsideration and affirms the Commissioner’s earlier Final Decision sustaining the SOC because the Petitioner has failed to demonstrate that any “finding of fact or ruling of law on which [the Commissioner’s] final decision is based is clearly erroneous.”  See 310 CMR 1.01(14)(d).   The Petitioner’s Motion for Reconsideration should also be denied because the Petitioner has re-argued matters that were previously considered and properly rejected in the RFD and the Commissioner’s Final Decision.  Id.

Date: __________




__________________________

Salvatore M. Giorlandino
Chief Presiding Officer 
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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� “Substantial evidence” is “such evidence as a reasonable mind might accept as adequate to support a conclusion.”  G.L. c. 30A, § 1(6).





�  The Instructions can be accessed at http://www.mass.gov/dep/water/approvals/wpaform3.pdf.
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