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The guidance contained in this document is intended to assist those who draft Requests for Responses (RFRs) when determining the anticipated duration of the contract, including options to renew. It also provides examples of flexible and restrictive language which may be selected for the RFR (including the considerations for each type of language). Attached to the guidance is a reference chart which summarizes and provides examples of options for RFR language.

The dates of the total anticipated duration specified in the RFR take precedence over any other different dates that may be published on COMMBUYS or appear elsewhere. The duration must be stated in the RFR or bid document. 
Departments have flexibility deciding the contract duration for the specific commodities and services being procured. Considerations that may result in a department concluding that a longer duration is necessary may include, but are not limited to, capitalization costs, switchover costs, continuity of care issues and market volatility. In addition, factors such as type of commodity or service, market factors (limited vs. extensive competition), size of procurement and the needs of the procuring department should also be considered when determining the contract duration. The RFR or other bid document must identify the total anticipated duration of the contract(s) which includes the initial contract period and any anticipated options to renew.

For example, a procuring department may choose to identify an anticipated duration of one year with two additional options not to exceed one year each. If the department is satisfied with performance, then it may exercise one or more of the remaining options to renew. As another example of duration, if issuing a residential RFR for highly medically fragile individuals, a department might consider the long-term stability needs of those consumers and the capital investments required of contractors and decide on an initial contract period of six years with an option to renew for three additional years subject to certain conditions such as satisfactory performance.
When considering longer-term contracts, the Strategic Sourcing Team (SST) should consider:

· The desire and commitment to longer term funding and programmatic decisions.

· The source of funds and relative funding stability.

· The limitations on the number of funding sources.

· The degree of potential change in the nature of the commodities and services being procured.

· Contractor stability.

· The capability of staff to plan and negotiate longer-term agreements up front.

· The ability to construct or modify contract management systems to support multi-year contracts.

· The history of a client in a service delivery setting, if applicable.

· The length of any prior contractual period, including renewal options, and the likelihood that new bidders will participate.

In addition to the factors indicated above, the SST should also:

· Structure the duration of the RFR to match the anticipated need for commodities or services.

· Evaluate the selected duration to ensure it is consistent with the best value procurement principles.

· Ensure that all contracts contain a mechanism that demonstrates clear performance measurement criteria and ensures continuing quality and competitive rates and a notice that procuring department(s) may negotiate a better value at any time during the contract period.

An RFR should specify a definite “Total Anticipated Duration” which cannot be open-ended or ambiguous. For example, the following statements would be considered ambiguous or open-ended and could not be used as part of an RFR duration: “for as long as the listed commodities or services are needed,” or “any additional options to renew as negotiated by the parties.”

Instead, the RFR duration must be specific and clear so that anyone looking at the RFR will be able to easily determine its duration. Examples of specific language include the following: “up to 6 years,” “5 years,” “4 fiscal years,” “36 months” or a specific set of dates such as “7/1/2006-6/30/2009.”

Is the RFR Duration Listed in an RFR Negotiable?

Even though 801 CMR 21.07(1)(a) states that the RFR determines what elements of contract performance may be negotiated, and 801 CMR 21.07(1)(c) allows for the negotiation of any element in contract performance that results in a better value than was presented in a bidder’s response, the RFR duration is not considered an element of contract performance that is negotiable. Therefore, the contract duration listed in the RFR is not negotiable and may not be changed.

The Total Anticipated Duration cannot be negotiated for a longer period than is listed in the RFR. The RFR Total Anticipated Duration is defined as the RFR Initial Contract Duration plus all listed “options to renew” (if options are available). If the Total Anticipated Duration is listed as “5 years,” then the contract may not be negotiated, executed or amended to extend beyond 5 years from the Contract Effective Start Date* (as defined by 801 CMR 21.07(3)). 

The clock on the Total Anticipated Duration starts to tick as of the Contract Effective Start Date* and continues to run regardless of any lapses in the contract duration. For example, if the Contract Effective Start Date* were 10/1/2006, the Total Anticipated Duration clock of 3 years would begin to run on that date and the contract must terminate no later than 9/30/2009.

The Initial Contract Duration is the initial period the contract will be executed, or the minimum period of the contract before the department will exercise an option(s) to renew. The Standard Contract Form must be executed for a period not less than the Initial Contract Duration listed in the RFR (less any time that is lost due to a delay in execution and restrictive RFR Initial Contract Duration language, as described later in this document). For example, if the RFR Initial Contract Duration is listed as “1 year plus 2 one-year options to renew,” the Standard Contract Form must be executed for a minimum of 1 year from the Contract Effective Start Date.* The department may not negotiate a shorter Initial Contract Duration period than the 1 year listed in the RFR.

A department can build in some flexibility to identify the Initial Duration of the Standard Contract Form. If the RFR Initial Contract Duration is listed as “up to 1 year plus 2 options to renew of up to one year each,” the Standard Contract Form could be executed for any period up to 1 year from the Contract Effective Start Date*. This type of flexibility might be appropriate for a contract for a new service or commodity for which the department wanted the ability to set a shorter Initial Contract Duration based on the need or the quality of the contractor.

NOTE: If an Initial Contract Duration is not listed in the RFR, then the Standard Contract Form must be executed for the entire period listed in the RFR under Total Anticipated Duration and the department and contractor may not negotiate a shorter period.

Note: COMMBUYS supports the entry of the contract’s current start and end dates through the “Master Blanket/Contract Begin Date” and “Master Blanket/Contract End Date” fields on the blanket Control tab.  COMMBUYS does not publish the maximum end date of the contract, including all potential renewals.  For this reason, departments must publish information on the maximum total duration of the contract and/or maximum end date of the contract by attaching the RFR/other bid document or other contract guidance document containing contract duration information to the blanket.
Drafting the RFR Duration – Most Flexible to Most Restrictive Language
Using “up to ____ years” language (as listed in the previous paragraph) offers the most flexible RFR duration language. If the RFR Total Anticipated Duration was listed as “up to three years” and the Initial Contract Duration was listed as “up to one year plus 2 options to renew of up to one year each,” the Standard Contract Form could initially be executed for any period “up to” one year from the Contract Effective Start Date.* The contract could then be renewed for any period(s) of up to two years after the Initial Contract Duration.

However, this greater flexibility with the Initial Contract Duration and Total Anticipated Duration should be carefully balanced against the higher costs bidders may submit for a shorter Initial Contract Duration or a period that may be subject to negotiation. Greater flexibility to negotiate a shorter Initial Contract Duration is usually preferable only for new programs or unknown contractors, since there are possibly greater cost savings if bidders are submitting responses for a two year contract versus a contract that could be less than one year.

Using “years” to identify the Total Anticipated Duration is flexible language for RFR duration. For example, if the RFR Total Anticipated Duration is listed as “3 years” and the Initial Contract Duration is listed as “2 years plus one one-year option to renew," the Total Anticipated Duration of 3 years would begin to run on the Contract Effective Start Date.* If the Contract Effective Start Date* is 10/1/2006, the Standard Contract Form must be executed for at least the Initial Contract Duration of 2 years (10/1/2006–9/30/2008) and then could be amended to exercise the remaining options to renew to terminate no later than 9/30/2009.

Using “fiscal years” to identify the Total Anticipated Duration and the Initial Contract Duration is restrictive language for RFR duration. The Total Anticipated Duration clock starts to run on the beginning of the fiscal year in which the contract is executed. If the Contract Effective Start Date* is after 7/1 of the fiscal year, the period from 7/1 until the Contract Effective Start Date* will be lost and may not be added on to the end of the contract. For example, if the Total Anticipated Duration is “three fiscal years” and the Standard Contract Form is executed with a Contract Effective Start Date* of 9/1/2006, the period between 7/1/2006 and 9/1/2006 is lost and may not be added on to the end of the contract. The contract would terminate on 6/30/2009.

Using a “specific set of dates” for the Total Anticipated Duration and the Initial Contract Duration is the most restrictive language for RFR duration. The duration clock starts to run on the listed date in the RFR and periods between this listed date and the Contract Effective Start Date* will be lost and may not be added on to the end of the contract. For example, if the RFR lists the Total Anticipated Duration as “7/1/2006 – 6/30/2009,” and the Standard Contract Form is executed with a Contract Effective Start Date* of 10/1/2006, the period from 7/1/2006 to 10/1/2006 is lost and may not be added on to the end of the contract.  The contract would terminate on 6/30/2009 as listed in the RFR.

Conflicting Dates – The Total Anticipated Duration in RFR Controls
Sometimes multiple duration dates in an RFR or other documents in a procurement may conflict. In order to resolve conflicting dates, the Total Anticipated Duration listed in the RFR document supercedes any other conflicting dates in the RFR or in any other document in a procurement, including COMMBUYS dates.

The RFR Total Anticipated Duration also supersedes any periods listed under Initial Contract Duration or other sections of the RFR that do not match the Total Anticipated Duration in the RFR. For example, if the RFR Total Anticipated Duration states “3 years” and the RFR lists the Initial Contract Duration as: “1 year plus one option to renew for one year,” the Total Anticipated Duration of “3 years” would supersede and control over the conflicting Initial Contract Duration which would be 2 years in duration. In order to avoid the confusion of conflicting dates, departments are encouraged to place all relevant duration dates in one location in the RFR entitled “Total Anticipated Duration and Initial Contract Duration.” Any key dates in the RFR should be identified in this section, even if the dates appear elsewhere.

Exercising Options to Renew
Options to renew may be exercised by a department at any time during the period of the contract. For example, if the RFR lists the Initial Contract Duration as “1 year, plus 2 one year options to renew,” the department must execute the Standard Contract Form for at least the 1 year Initial Contract Duration. However, the department may also exercise one or both options to renew at any time and does not have to wait until the end of the first year to exercise the first one year option to renew. Whether to renew a contract or not is a department decision, however, options to renew must be mutually agreed to by both department and contractor. An option to renew is exercised by a department and contractor by executing a Standard Contract Form prior to the termination date of the contract.
COMMBUYS does not automatically renew contracts.  At each contract renewal, the department must update the “Master Blanket/Contract End Date” with the end date for the current contract renewal. Consult the COMMBUYS Policy for Purchasing Organizations for additional guidance on contract renewals. 

Departments should review How to Draft a Request for Response (RFR) section of the Procurement Information Center and Contract Execution and Management and Amendments, Suspensions and Terminations documents available via a link at the end of this document. for additional details and for guidance to ensure the duration enhances their goals and achieves best value.

Failure to execute a Contract Amendment to exercise the option to renew by the scheduled contract termination date will result in termination of the contract by operation of law.  Once a contract terminates, new performance must stop and a contract may not be “revived” retroactively back to the termination date.  The following are three contract renewal scenarios: 

Intentionally Opting Not to Exercise a Timely Renewal

If a department intentionally opts not to exercise an option to renew (due to e.g. loss of funding) prior to the termination date of a contract, all contract performance must stop as of the termination date of the contract. However, any remaining options to renew are not lost.  An option to renew is not lost even if the RFR stated a specific period within which the option to renew would be exercised by the department. However, the department and contractor will have to execute a new contract (referencing the original contract that terminated and using the Standard Contract Form), and will lose any time between the contract termination date and the Contract Effective Start Date* of the new contract.

For example, if the RFR Total Anticipated Duration was “1 year plus 2 one year options to renew” the Standard Contract Form must be executed for at least the 1 year Initial Contract Duration. If the Contract Effective Start Date* was July 1, 2006 with a termination date of June 30, 2007, the department would normally exercise the first one-year option to renew by executing a Standard Contract Form to renew the contract (along with the contractor) prior to June 30, 2007. If the department opted not to exercise the option to renew for any reason (such as a lack of funding) the contract would automatically terminate on June 30, 2007, and all performance WOULD HAVE TO stop unless the department included language that permitted a limited thirty day contract extension (referenced below) per the Amendments, Suspensions or Terminations policy.
However, if the circumstances changed (such as getting additional funding), the department could execute a new contract exercising the “remaining portions” of the first and second options to renew, provided the contract terminated no later than June 30, 2009. For example, the department could execute a new contract on July 1, 2008. The period between June 30, 2007 and June 30, 2008 would be lost and could not be added to the end of the contract which would have to terminate no later than June 30, 2009. Exercising an option to renew after the termination date of a contract may not be used as a way of avoiding timely execution of amendments to exercise an option to renew or to amend or extend a contract that has ended. In this example, all performance must stop as of the termination date of a contract and a contractor may not be compensated for any performance between the termination date of a contract and the execution of a new contract.

The RFR, contractor’s response and other attachments to the original contract do not have to be attached to the new contract provided the department references the original contract “document ID” as part of the new contract and identifies that the department is exercising a remaining option to renew. However, any information that has been updated or changed, such as authorized signatories for the contractor, is required to be attached to the new contract and also maintained in the department procurement file.

* Contract Effective Start Date is calculated in accordance with 801 CMR 21.07(3). Notwithstanding verbal representations by the parties, or an earlier start date listed in the Standard Contract Form, the effective start date of a contract shall be the latest of the following dates: the date the Standard Contract Form has been executed by an authorized signatory of the contractor and the procuring department; the date of secretariat or other approval(s) required by law or regulation, including approval of legal services contracts by the Governor's Chief Legal Counsel and the Office of the Attorney General; or a later date specified in the Standard Contract Form.
Extending Contracts – Limited Thirty Day Contract Extension

If a Department has a reasonable concern that the Department or a Contractor will be unable to complete an Amendment to timely renew a contract, or to extend the termination date and performance, the Department may provide written notice to the Contractor allowing for a temporary contract extension not to exceed thirty (30) days, in order to allow continued performance (subject to appropriation or availability of non-appropriated funds).  This limited option to extend the contract and prevent a lapse in performance is solely to enable completion of the amendment negotiation and execution process. 

Please note that a 30-day extension is a “contract document” extension and is not an Interim Contract (which extends a “procurement” at the end of a procurement period for a contract in order to complete a new procurement).  The Interim Contract allows the procurement and contract extension at the end of a procurement period.  The 30-day extension is solely for a contract extension when the underlying procurement authority already exists.  For additional details on the 30-day extension, refer to Amendments, Suspensions or Terminations policy.
Performance Outside Scope of Contract/Amendment – Settlements and Prior Year Deficiencies

A department is not authorized to request that performance begin or continue, or that any obligation be incurred by a Contractor (for which compensation is to be sought under a Contract) PRIOR to the legal contract effective start date of that Contract or Amendment, or AFTER the termination date of that Contract.  Any oral or written representations, commitments or assurances made by the department are not binding and a department may not back-date a contract or amendment in order to cover the delivery of performance prior to the contract effective date.

For performance by a Contractor that is accepted by a Department, accrued to the benefit of either the Department, the Commonwealth or customers/clients, and that the Department deems is compensable, the Department and the Contractor may negotiate the reasonable value for the delivered and accepted performance under a “Settlement”.  The following are the three types of contract Settlements that are available to departments:

1. Contract Performance Completed Without a Contract   

2. Performance prior to the Effective Start Date of a Contract or Amendment.

3. Disputed Performance or Compensation under a current or expired contract.

For more details on contract Settlements, refer to Amendments, Suspensions or Terminations policy.
Examples of RFR Total Anticipated and Initial Durations

	Amount of Flexibility for Standard Contract Form Duration:
	If the RFR lists the Total Anticipated Duration as:
	If the RFR Lists the Contract Initial Duration and any Renewal Options as:
	If Contract Effective Start Date* Is:
	Standard Contract Form Initial Duration Must Be:
	Comments

Based on RFR Total Anticipated Duration and Initial Duration

	Most Flexible
	Up to 6 years
	Up to 2 years, plus two options to renew of up to 2 years each
	8/1/2006
	Any period between 8/1/2006 up to 7/31/2008
	Using the language “up to” and “years” is the most flexible language for RFR duration. In this example, a department may execute the Standard Contract Form to be any period of “up to” two years from the Contract Effective Start Date.* The six year Total Anticipated Duration clock starts ticking as of 8/1/2006 and the contract must terminate no later than 7/31/2012.

	Flexible
	5 years
	2 years plus 3 one year options to renew
	9/1/2006
	9/1/2006

to

8/31/2008
	Using “years” is flexible language for RFR duration. In this example, a department must execute the Standard Contract Form for at least 2 years from Contract Effective Start Date.* The five year Total Anticipated Duration clock starts ticking as of 9/1/2006 and the contract must terminate no later than 8/31/2011.

	Restrictive
	4 fiscal years
	2 fiscal years plus 2 one year options to renew
	10/1/2006
	10/1/2006

to

6/30/2008
	Using “fiscal years” is restrictive language in RFR duration. In this example, a department must execute the Standard Contract Form for the remaining period of 2 fiscal years from the Contract Effective Start Date.* Any period from the beginning of the fiscal year (7/1) until the Contract Effective Start Date* is lost and may not be added to the end of the contract period.  The four fiscal year Total Anticipated Duration clock starts ticking as of 7/1/2006 and the contract must terminate no later than 6/30/2010.

	Most Restrictive
	9/1/2006-8/31/2010
	1 year plus 3 one year options to renew
	12/1/2006
	12/1/2006

to

8/31/2007
	Using “specific dates” is the most restrictive language for RFR duration. In this example, a department must execute the Standard Contract Form for one year from the Contract Effective Start Date.* Any period between 9/1/2006 and the Contract Effective Start Date* is lost and may not be added to the end of the contract period. Since specific dates are identified, the contract must terminate no later than 8/31/2010.


* Contract Effective Start Date is calculated in accordance with 801 CMR 21.07(3). Notwithstanding verbal representations by the parties, or an earlier start date listed in the Standard Contract Form, the effective start date of a contract shall be the latest of the following dates: the date the Standard Contract Form has been executed by an authorized signatory of the contractor and the procuring department; the date of secretariat or other approval(s) required by law or regulation, including approval of legal services contracts by the Governor's Chief Legal Counsel and by the Office of the Attorney General; or a later date specified in the Standard Contract Form.
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