
OONFUCT OF INTEIU'ST OPINION 
NO. ECOOl-8441 

FACI'S: 

You are a manber of the! General Coun and of a 
C.Onunittce (Conuniuee) and arc not a candidate for 
reelection. As a legislator. you panicipate in the debate 
and voting on bilk which, if passed, become general or 
special legialation. Certain bills involving panicular 
issues are initially reviewed by the Comminee. The final 
recommendation that a bill should or should not pass 
gmerally cornea from the Ways and Means Committee. 

You wish to pursue some private business oppar· 
tunities. One area which you would like to become 
involved with while still a member of the General Court 
is the markecing of "real estate/syndication/tax shelter 
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arrangmienu." You describe these arnnganems as 
being the result of the ability of certain panics (real 
estate developers, for example), to sell for immediate 
gain financial losses which the purchaser may use for in· 
veanmt purpoRS. Generally, the individual or entity 
incurring the IOlllC!S seila these loaes outright to a syn· 
cliation hoU$C which then will resell them to a 
broker.a~ finn. The brokerage finn then markeo these 
to interested investon. The original seller has no interest 
in the lcues after the initial role. You would be acting 
on a commission basis as a repraentative of the syndica · 
tion house in the purchase and marketing of these 
bees. 

You would al.so like to market and, in some cases. 
participate in these tax shelter arrangemems after you 
leave the General Coun. You wish to participate as a 
pan:ner in real estate development, or to aa as a con· 
sukant to or agmt for real estate developen. Your 
n:pmencation of these developers as an agent and your 
employment as a comultant by them could involw 
appearances before state agencies or legislative commit· 
tea. And, the real eswe developments with whkh you 
may be invol~. including some of those which will be 
generating loaes for the tu shelter arrangement, may 
have been funded by programs administered by state 
agencies like the Massachusetts Housing Finance Agm· 
cy (MHFA), the Massachusetts Industrial Finance 
Agency (MIFA) or the Government Land Bank. 
Neither the Committee nor the legislature generally 
make decisions regarding the implementation of the 
various programs run by these agende, nor do they ap· 
propriate funds for them. (These agencies are self· 
sustaining through the issuance of bondl.) 

Fmally, you al.so would like to act as a business 
ageru in Massachusetts for out-of·state corporations, 
partnerships or other organizations. 

Q.UFSTION': 

How does the conflict of interest law, G.L. c. 
268A, affect your future employment opportunities~ 

ANSWER: 

The conflict of imam law does not prohibit you 
from punuing any of the activide described above, 
although under certain cin:wnstances there may be 
some limitations. 

DISCUSSION: 

As a member of the General Coun. you are a state 
employee u def med in the conflict of interest law G. L. 
c. 268A, §1 et eeq., and, as a rault, are subject to the 
provisions of that law. 

While a State Employee 
Section 4 of the conflict law provides that no 

member of the Genral Coun shall personally appear 
before any state agency for any compensation other 
than his legislative salary unless: 

( 1) the particular matter before the 
state agency is ministerial in nature: or 

(2) the appearance is before a coun 
of the commonwealth: or 

(S) the appearance is in a quasi· 
judicial proceeding. 

For the purposes of this paragraph, ministerial func­
tions include, but are noc limited to, the filing or 
amendment o(: tax retumS, applications for permiu or 
licenses, incorporation papers. or other documents. For 
the purposes of this paragraph. a proceeding shall be 
considered quasi-judicial if: 

(1) the action of the state agmcy is 
adjudicatory in nature: and 

(2) the action of the State agmcy is 
appealable to the couns: and 

(5) bocb sides are entitled to 
representation by counsel and such counsel 
is neither the attorney gmeral nor the 
counsel for the state agency conducting the 
proceeding. 
The activities you propoee to punue while still in 

the legislature do not appear to require such ap· 
pearances. You should, however, keep this tatriction in 
mind should you be approached while still in the 
General Coun for any of the types of representative ac· 
dvities you intend to pursue after leaving the General 
Court. 

Section 6 of G.L. c. 268A prohibits a state 
employee from participating as such in any "panicular 
matter"'/ in which he, a business cxganiz.ation by which 
he is employed. or an organization with which he is 
negotiating or already has an arranganmt for prospcc· 
tive employment has a financial interest. The (act that 
state funds might be inwlwd in some of the real estate 
developments generating the Wt shelter arranganems 
might appear to bring the provisions of §6 into play 
because of your role as c.ommittee member and as a 
legislator in the legislation regarding the programs and 
agencies &om which the funds originate. That legisla· 
tion, however, because it rocwa on programs rather 
than specific projects within those programs. is general 
legislation, which is explicitly excluded from the defini· 
tion of particular matter. lbercfore, your financial 
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interest or that of a syndication house which might 
employ you would oot implicate the prohibition against 
panicipation contained in §6 until the end of your 
tenn.1/ 

Section 7 of the conflict law prohibits a state 
m1ployee from having a financial interest in a contract 
made by a state agency. On the facu as you present 
them. you would not be considered to have a fmancial 
interest in funding agreemenrs between state agencies 
and the developers with whom you will be dealing. If. 
however, the facts were tO chan~ (for example, you 
agreed with a developer at the outset of a state·funded 
development that you would be involved with market· 
ing his losses) the result under this section might be dif. 
ferent. You should feel free to seek another opinion 
from the commimion in that evait. 

Section 25 prohibits a state employee from using or 
au:mipting to we his official pmition to secwe unwar· 
ranted privilege for himaeJf. It also pl'OICribes conduct 
which gives reasonable basis for the impression that any 
pmon may improperly influence or unduly enjoy his 
favor in the performance of hia official duties. 

h a legislator and as a member of the Commiuee, 
you have authority over matters of particular inten:st to 
certain individuals. For example, certain employees of 
the legislature may be subject to your (9nuol, and cer· 
tain individuala or entities might have a special interest 
in a particular piece of legislation pending in the 
legislature. 111e Commisdan has held in prior opinions 
that individuala who may be clirectly and significamly 
affeam by the authority of a aate employee at a given 
time should not be subjected to solicitations from that 
state employtt. See EC-COl-82-64: 85-45. Their deci­
sions might be affected by the potential impact, positive 
or negative, from the aerci9e of that authority. 
Therefore, §2! prohibits you from marketing these Wt 

shelter anangmients to persona at a time when they 
have a specific iruerat in a piece of legialation before 
you. or to penom like legislative employees who may 
constantly be subject to your direct authority. 

M a Former Srac:e Employee 
Section 5(a) of the mnflia law prohibics a former 

state employee from being compensated by. or acting as 
agmt or attorney for, anyone other than the state in 
connection with any panicular matter in 'which the state 
i:s a pany or has a direct and substantial interest and in 
which he participated as a state employee. Section S(b) 
prohibits a state employee for one year from appearing 
penonally before any state agency on behalf of a non· 
Kate pany in connection with any particular matter in 
which the state is a party or has a direct and substantial 
interest and which was within his official responsibility 
during the last two yean of his state employment. 

Based on the facu you have detailed, neither of 
these seaions would limit your activities. Your compen· 
sauon in the marketing of the tax shelter arn.n~~mts n 
would be in return for those marked.ng services and not 
in connection with any particular matters in which you 
participated. Although as a partner in a state-funded 
real estate daielopment you might have an interest in a 
state contract, your only participation in this regard 
would be in connection with the general legislation 
related to the program or the funding for the program. 
Since ~neral legislation is not a particular mauer. 
§§5(a) and 5(b) will not apply. For this same reason, 
your appearance on behalf of developers or rams before 
state agencies, boards and subdivisions other than the 
legislature would not be in connection with panicular 
matten. 

Section S(e) of G.L. c. %68A prohibita a fonner 
member of the General Court from acting as a legis­
lative agent*/ for anyone other than the state before the 
governmental body with which he has been aaociated 
within one year after leaving that body. The prohibition 
applies to )'OU in connection wim actions as a legislative 
agent before both branches of the General Court. See 
EC-COl·81·80. 
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