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COSTIGAN, J.    The employee appeals so much of the administrative judge’s decision as denied and dismissed his claim for weekly incapacity and medical benefits for severe injuries sustained when a former co-worker assaulted him with a baseball bat.  The employee argues the administrative judge erred in finding the assault did not occur on the employer’s premises, as he alleged, and that it did not arise out of his employment.
  The insurer appeals the judge’s denial of its 

recoupment complaint,
 and further argues the judge failed to address its claim for
§ 14 penalties against the employee.  We affirm the decision.
The Assault

The parties stipulated that an employee/employer relationship existed between Mr. Blais and Gallo Construction (Gallo) on November 22, 2003, the date of the assault.  (Dec. 3.)
  The employee worked as a heavy equipment operator, installing septic systems, and also performed the duties of a construction laborer.  The employee claimed, however, that he was also employed as a night watchman for Gallo, and was working in that capacity when he was assaulted on the employer’s premises.  (Dec. 4-5.)  Based in large part on credibility determinations, the judge found:


I believe that Mr. Blais is convinced that the assault occurred on Gallo 
property.  Unfortunately, there is no evidence to support that conviction other 
than the employee’s assertions.  The physical evidence discovered by 
Detective Spencer as well as his prior police experience led him to opine that it 
took place in the rear of 81 Paul Bunker Drive.  The assailant’s own admission 
that the beating occurred there, as well as Blais’ initial report as [to] its 
whereabouts also lead to a finding that the claimant’s injury did not take place 
on the property owned by Gallo Construction but occurred behind the premises 
located at 81 Paul Bunker Drive.
. . .


Be that as it may, the employee’s injury might still be compensable if his 



employment brought him in contact with the risk that in fact caused his 



injuries.  In this particular matter, I find that it did not.

(Dec. 6-7.)  The judge found that the employee and his assailant were “well 

acquainted with each other,” (Dec. 8), and the “attack was not a random occurrence,” but rather premeditated, stemming from an encounter earlier in the day between the employee and the assailant’s girlfriend.  In other words, it was “the result of an inherently private affair.”  (Dec. 9.)  See McLean-Jenner v. Beverly Manor of Plymouth Nursing Home, 12 Mass. Workers’ Comp. Rep. 513, 514 (1998)(assault does not arise out of the employment when source of death or injury is a dispute imported into the employment from employee’s private or domestic life).  The judge further found that even if the assault had occurred on the employer’s premises, “that would have been pure happenstance,” having nothing to do with the employee’s work and everything to do with his “prior difficulties with [the assailant’s] girlfriend.”  (Dec. 9.) 


The employee introduced no evidence that anything work-related caused him to be at 81 Paul Bunker Drive.  He identified no circumstances or incidents attendant to his employment that provoked the assault.  The judge found there was no evidence to support the employee’s belief and testimony that the assault occurred on the employer’s premises.  (Dec. 6.)  Even the assailant testified he assaulted the employee on the Paul Bunker Drive property, which the judge found was a considerable distance from the employer’s premises.
  In any case, anchored as they are in his credibility determinations, the judge’s findings are unassailable.  “Credibility determinations are the sole province of the hearing judge, and we will not disturb them when, as here, they are based on the evidence and reasonable inferences drawn therefrom.”  Ormonde v. Choice One Communications, 24 Mass. Workers’ Comp. Rep. 149, 153 (2010).  We affirm the decision denying and dismissing the employee’s claim.

The Insurer’s Recoupment Complaint     

The insurer contends the judge’s denial of its recoupment complaint under       § 11D(3),
 was arbitrary, capricious and contrary to law.  The insurer acknowledges that when, as here, there are no ongoing weekly incapacity benefits from which the insurer may unilaterally recover overpayments, the method of recoupment of an overpayment lies in the sound discretion of the judge.
  (Ins. br. 17.)  However, the insurer ignores the fact that under the same circumstance, the judge has discretion to allow the insurer recovery of none, some or all of the benefits paid prior to the hearing decision.  Brown v. Highland House Apartments, 12 Mass. Workers’ Comp. Rep. 322, 325 (1998).  Whether to order recoupment is a matter entirely within the judge’s discretion.  Murphy’s Case, 53 Mass. App. Ct. 424, 429 (2001); Anderson v. D & D Contrs., 23 Mass. Workers’ Comp. Rep. 73, 83 (2009); Brown, supra; Beal v. City of Newton, 9 Mass. Workers’ Comp. Rep. 248, 251 (1995).

“[S]ubsidiary findings on recoupment are necessary where an overpayment occurs which cannot be recouped by the insurer’s unilateral reduction of benefits under § 11D.”  Anderson, supra at 83.  The judge wrote:


     This is truly a difficult matter.  The employee presents as a credible and 
highly sympathetic witness.  There is no question that the injuries he received 
as a direct result of this attack were extremely severe.  He will suffer 
difficulties from them long into the future.  However, the law is clear.  
Therefore, based on all the credible evidence before me I am required to find 
as a matter of law that the employee’s injury did not arise out of his 
employment with Gallo Construction and his claim must therefore be 


dismissed.


     Given my prior findings, I deny the insurer’s request for penalties under 



Sections 8 and 27.  Additionally, I deny the insurer’s request for recoupment 
under Section 11 given the stipulation of the parties regarding the employee’s 
permanent and total incapacity and given that there is no evidence regarding 


any assets in the possession of the employee.

(Dec. 10.)  


The insurer argues the judge considered only the employee’s apparent inability to pay back the benefits he received pursuant to the 2005 conference order, and did not weigh other equitable factors, i.e., the culpability of the employee, the employer’s negligence, possible hardship to the employee, and the amount of the overpayment.  (Ins. br. 17.)  Although the insurer cites Corbitt’s Case, 69 Mass. App. Ct. 1117 (2007)(Memorandum and Order Pursuant to Rule 1:28), citing Murphy’s Case, supra at 430, as support for its argument, (Ins. br. 17), these equitable factors are not mentioned in either decision.  Rather, they are noted by the reviewing board as the “competing considerations” a judge should weigh in determining whether to order recoupment when overpayments were made without a conference order, that is, voluntarily or by mistake of the insurer.
  See Brown, supra at 326.  The overpayment in this case resulted solely from the § 10A conference order. 


Nothing could be more fundamental to the issue of recoupment than the employee’s ability or, as here, inability to repay the overpayment.  The judge cited to the stipulation of the parties that the employee is permanently and totally incapacitated from gainful employment, and noted the lack of evidence of assets that could be reached by the insurer.  No further analysis was necessary.  We affirm the judge’s denial of the insurer’s recoupment complaint.      
The Insurer’s Claim for § 14 Penalties


The insurer argues the judge “erred as a matter of law when he did not address [the] insurer’s request for § 14 penalties.”  (Ins. br. 13.)  The insurer correctly notes that it sought penalties under §§ 14(1), (2) and (3),
 (Dec. 3; Ins. Amended Ex. 1), but contends the judge failed to make specific findings addressing its claim.  It is true the judge’s determination was sparse: “Given my prior findings, I deny the insurer’s request for penalties under Sections 8 and 27.”  (Dec. 10; emphasis added.)  The problem with that statement is the insurer never claimed penalties under § 8.
  (Dec. 3; Ins. Amended Ex. 1.)  We consider the judge’s reference to § 8 a scrivener’s error, and that it was the judge’s intent to deny the claimed § 14 penalties.  His reasons for doing so are based on his assessment of the employee’s credibility: “I believe that Mr. Blais is convinced that the assault occurred on Gallo property.”  (Dec. 6.)  “The employee presents as a credible and highly sympathetic witness.”  (Dec. 10.)  Quite simply, the judge found no intent on the part of the employee to lie about or misrepresent the circumstances of his employment, his injury, and the monies he received post-injury from William Phaneuf, or to prosecute his claim without reasonable grounds.
  There is no error.


Accordingly, we affirm the decision as to the appeals of both the employee and the insurer.  Because the employee has prevailed against the insurer’s appeal, pursuant to § 13A(6), we direct the insurer to pay employee’s counsel an attorney’s fee of $1,517.62.

So ordered.
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�   We note the only ground asserted by the employee in his Form 112 appeal to the reviewing board was that the “Trial Judge erred in not awarding attorney fees to employee’s trial counsel upon successful defense of Section 14 claim brought by insurer or in not making specific rulings relative to insurer’s Section 14 claims.”  Rizzo v. M.B.T.A., 16 Mass. Workers’ Comp. Rep. 160, 161 n.3 (2002)(judical notice of contents of board file proper).  In his brief, the employee expands his appeal, without objection by the insurer, to include the argument that his injuries are work-related, and therefore compensable, even if the assault occurred on property adjacent to the employer’s worksite.  (Employee br. 4-7.)  Countering one of the insurer’s grounds for appeal, the employee also contends the judge’s implicit denial of the insurer’s claim for § 14 penalties was proper, but he does not argue that he is entitled to an attorney’s fee for successfully defending against that claim.  See Richards’s Case, 62 Mass. App. Ct. 701 (2004).


�  Pursuant to a § 10A conference order filed on September 15, 2005, the insurer had been paying the employee weekly § 34 total incapacity benefits of $300 and medical benefits from September 7, 2005 (the date of the conference) and continuing.  Rizzo, supra. 





�   In the latter stages of the multi-day hearing, the parties also stipulated that the employee was permanently and totally disabled.  (Dec. 3.)	 


�   The judge found:


	Following his injury, Mr. Blais was found at 81 Paul Bunker Drive, which is located 


	some distance from the Gallo property.  In order to reach that address if coming from 	the “salt mine” (Gallo Construction), the employee would have had to have gone 	through an opening in a fence, crossed over railroad tracks, climbed up an incline and 	cleared a brushy/wooded area, then travel[ed] another one hundred to one hundred-	fifty yards across a lawn making it unlikely that the employee’s injury occurred at the 


	“salt mine” given its seriousness and the difficulty of the terrain.


(Dec. 7.)


 


�   General Laws c. 152, § 11D(3), provides, in pertinent part:


	An insurer that has paid compensation pursuant to a conference order, shall, 	upon receipt of a decision of an administrative judge . . . which indicates that 	overpayments have been made be entitled to recover such overpayments by 	unilateral reduction of weekly benefits, by no more than thirty percent per 	week, of 


	any remaining compensation owed the employee.  Where overpayments have been 	made that cannot be recovered in this manner, recoupment may be ordered pursuant 


	to the filing of a complaint pursuant to section ten. . . .


(Emphasis added.)  The record reflects that recoupment was first raised as an issue by the insurer on the first day of hearing.  (September 5, 2006 Tr. 4; Ins. Amended Ex. 1.)  No complaint for recoupment had previously been filed by the insurer, see Rizzo, supra, for the simple reason that no overpayment existed until the decision was filed.  As advanced at hearing, the complaint was plainly anticipatory in nature, and we have held that under such circumstances, an administrative judge has no authority to address the issue of recoupment.  Tavano v. Rosewood Mgt. Assocs., 22 Mass. Workers’ Comp. Rep. 279, 280 (2008); Hover v. Northern Founds., Inc., 22 Mass. Workers’ Comp. Rep. 123, 124 (2008).  However, the employee did not object to the issue of recoupment being decided by the judge.  Thus, we deem the issue was tried by consent.  See Whitaker v. Agar Supply Co., Inc., 14 Mass. Workers’ Comp. Rep. 417, 419 (2000); Debrosky v. Oxford Manor Nursing Home, 11 Mass. Workers’ Comp. Rep. 243 (1997). 





�   452 Code Mass. Regs. § 1.24 provides:


	Where an employee is receiving weekly benefits by agreement or by an order or 	


	decision, and a subsequent order or decision filed pursuant to M.G.L. c. 152 	authorizes retroactive reduction of the weekly compensation rate, but does not 	terminate weekly benefits, the order or decision shall specifically address the manner 


	or method of recoupment of such overpayment by the insurer.


(Emphasis added.)  By its terms, this regulation is inapplicable to the insurer’s recoupment 


complaint.


�   The board cited to the decision of the New Mexico Court of Appeals in Apex Lines, Inc. v. Lopez, 112 N. M. 309 (1991), wherein the court applied a test of “fundamental fairness” to the question of recoupment of an insurer’s voluntary overpayment of benefits.  The court “balanced several equitable considerations including the degree of culpability of the worker, the employer’s negligence, the worker’s ability to repay, the hardship the worker would suffer, and the amount of the overpayment.  Id. at 311-312.”  Brown, supra at 326 n.7.





�   General Laws c. 152, § 14, provides, in pertinent part:


	(1)(b)	If any administrative judge or administrative law judge determines that 			any proceedings have been brought or defended by an employee or 			counsel without reasonable grounds, the whole costs of the proceedings 			shall be assessed against the employee or counsel, whomever is 				responsible. 


	(2)	If it is determined that in any proceeding within the division of dispute 			resolution, a party . . . knowingly failed to disclose that which is required 			by law to be revealed, knowingly used perjured testimony or false 				evidence, knowingly made a false statement of fact or law, participated in 			the creation or presentation of evidence which he knows to be false, or 			otherwise engaged in conduct that such party knew to be illegal or 				fraudulent . . . the party shall be assessed, in addition to the whole costs of 			such proceedings and attorneys’ fees, a penalty payable to the aggrieved 			insurer or employee, in an amount not less than the average weekly wage 			in the commonwealth multiplied by six.





Although raised by the insurer, subsection 3 of § 14 provides for criminal penalties outside the jursidiction of the department.  See Leveille v. James N. Ellis, Esq., 25 Mass. Workers’ Comp. Rep. 7 (2011).





�   Suffice it to say that all § 8 penalties address an insurer’s transgressions, such as failure to timely pay an order, decision or approved agreement, and illegal modification or termination of weekly benefits.  Section 8 penalties provide no redress to an insurer for an employee’s actions, and thus were neither raised as an issue by the insurer nor before the judge for adjudication.


   


�   Plainly the judge did not find employee’s counsel liable for § 14(1) or (2) penalties:


	For the record I commend counsel in this matter on their thoroughness, preparedness 	and professionalism in the presentation of this extremely difficult and complicated 	litigation. . . .  The quality of representation of counsel cannot go without recognition; 


	without it, the litigation of the claim would have been nearly impossible.


(Dec. 10.)
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