COMMONWEALTH OF MASSACHUSETTS
ENERGY FACILITIESSITING BOARD

In the Matter of the Initial Petition and EFSB 13-1
Application of Footprint Power Salem Harbor
Development LP for a Certificate of

Environmental Impact and Public Interest

N N N N N N

FINAL DECISION

M. Kathryn Sedor
Presiding Officer

February 25, 2014

On the Decision:
Barbara Shapiro



APPEARANCES

John A. DeTore, Esq.
Robert Shapiro, Esq.
David Fixler, Esq.

Karla Doukas, EsqQ.
Rubin and Rudman LLP
50 Rowes Wharf
Boston, MA 02110

FOR: Footprint Power Salem Harbor
Development LP
Petitioner

Madelyn Morris, Esq.

Massachusetts Department of Environmental
Protection

Office of General Counsel

One Winter Street

Boston, MA 02108

FOR: MassDEP
Intervenor

Elizabeth M. Rennard, Esq.
City of Salem Legal Department
93 Washington Street

Salem, MA 01970

FOR: City of Salem
Intervenor

Shanna Cleveland, Esq.
Conservation Law Foundation
62 Summer Street

Boston, MA 02110

FOR: Conservation Law Foundation
Intervenor

William Dearstyne
48 Derby Street
Salem, MA 01970

Intervenor



Michael Furlong
4 Blaney Street, Unit 1
Salem, MA 01979

Intervenor

Lauren Peloquin, Esq.

Christopher J. Novak, Esq.

National Grid USA Service Company, Inc.,
d/b/a National Grid

40 Sylvan Road

Waltham, MA 02451

FOR: National Grid USA Service Company, Inc.,
d/b/a National Grid
Limited Participant




Page i

TABLE OF CONTENTS

O |V I O 1516 I [ N PR 1
A.  Summary of the ProCeeAING ......ccoiiieii i s 1
1. e (T T=Tod A DTS o] ] 1 o] o SR 1
2. Relief REQUESTEA ........eeiiiiiiiiee e ettt e e e e e e e e e e e e e e e e e e eeeeeeennes 2
= JR 11 1 (<o [ox 1 o] o PP PPPPPPUPPPPPR 4
O S (o Tod=To (U = U o 111 (o Y75 4
D. AV T ] (o] g I (o B I 1 4] 1S TR 5
[ INITIAL PETITION oottt ettt be e e e e e e e e e e e e s s 7
A, StaNdard Of REVIEW ......coooiiiiiiiiieete ettt e e e e e e e 7
B.  ANAlySIS @and FINAINGS ...t e e e e e e e eeeaaees 7
1. Delay Caused DY APPEAI ...........ouvvviivvimmmmmmn e eeeeeee ettt e e e e e e e aaeeaaaaeaaaaes 7
C.  Decision on the Initial PetiION ...........uuuuuueiiiiiiiiiiiiiiiiieeeeee e 9
. THE APPLICATION. .. ittt ettt e e e e e e e e e e e e s s s bbb eeeeaee e e s e e e annnnes 10
A, StANdard Of REVIEW ......coooiiiiiiiietttt e e e e e e e eee e 10
B.  Opinions and FININGS ......ccooiiiiiiiieeieiis e e e 11
1 Compatibility With Environmental Protection, Pubkiealth and Safety................. 11
2 Conformance with Laws and Reasonableness of Exemptiereunder ................. 14
3. Public Interest or CONVENIENCE .........oiit e et e e e e 15
4 FINAINGS ..o e e e e e e e e ettt e e e nne e e ar b 15
C.  Scope of the CertifiCate .........cooiiiiiiiiiiii s 16
1 The City of Salem Permits..........oooveiiiiiiiiiiiieie e 16
2 MassDEP Chapter 91 Waterways LICENSE ......ccucrrmeiiiiieeeeeeeeeeeeeeeeeeiiaiinnens 18
T N | = 11 01 PRSPPI 19
4 Above Ground Storage Tank Construction Permit ase Bermit....................eeeee. 24

[V, CONCLUSION ...t e e e e e e e e e e e e e e e e e e e e ennnrnnns 26



EFSB 13-1 Page 1

The Massachusetts Energy Facilities Siting Boagitifig Board” or “Board”) hereby
GRANTS: (1) the Initial Petition; and (2) the Apgation of Footprint Power Salem Harbor
Development LP (“Footprint” or “Company”) for a Giéicate of Environmental Impact and
Public Interest (“Certificate”) for the construatiof a 630 megawatt (“MW”) natural gas-fired,
quick-start, combined-cycle electric generatingliigcat the present location of the Salem Harbor
Station in Salem, Massachusetts.

INTRODUCTION
Pursuant to G.L. c. 164, 88 69Kz - 690 (“Certiigcstatute”), Footprint filed with the

Siting Board an Initial Petition and Applicatiorrfa Certificate to construct a 630 MW natural

gas-fired, quick-start, combined-cycle electric ggating facility in the City of Salem (“project” or
“facility”). Footprint indicated that the filingfdhe Initial Petition and Application was
necessitated by the appeal (“Zoning Appeal”) by &abem residents of a decision issued by the
City of Salem Zoning Board of Appeals (“ZBA”) gramg a Special Permit for an Essential
Service Use pursuant to Section 3.0 of the Citgaem’s Zoning Ordinance Use Regulations, and
Variances from the City's Dimensional Requirem@uisuant to Section 4.0 of the Zoning
Ordinance. The Certificate, appended to this Decias Exhibit A, has the effect of granting

seven final state and local permits for the project

A. Summary of the Proceeding

1. Project Description

Footprint proposes to construct a generating tgabnsisting of two quick-start natural
gas turbine generators, two heat recovery steamrgens, two steam turbine generators, and a
block of air-cooled condensers (Exh. FP-1, at 48)e facility would be capable of generating
630 MW without duct firing; with duct firing undesummer conditions, it would produce an
additional 62 MW, for a total of 692 MW (i@t 4). The facility would be constructed on ac&%e
parcel that is presently occupied by four sepagkgetric generating units (iét 6). Two of the
four units have ceased operation; the remainingumits are scheduled to cease operation on
June 1, 2014 (Exh. FP-2, at 15). Demolition ofekisting units would begin in early 2014;
construction of the proposed facility would beginJune 2014, with completion by the end of May

2016 (Exh. FP-1, at 1). The facility is schedui@@dommence commercial operation in June 2016.
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The Siting Board approved the project on October2003. _Footprint Power Salem Harbor
Development LPEFSB 12-2 (October 10, 2013) (“Footprint 12-2 Bex’).

2. Relief Requested
On June 28, 2013, the ZBA issued a decision appgovootprint’s petition for a Special

Permit for an Essential Service Use pursuant t¢éi&e8.0 of the City of Salem’s Zoning
Ordinance Use Regulations, as well as Variances the City's Dimensional Requirements
pursuant to Section 4.0 of the Zoning Ordinancalg® ZBA Approval”) (Exh. FP-1, at 2). On
July 17, 2013, two residents of Salem, Michael éiugland William Dearstyne, appealed the
Salem ZBA Approval (ig.! Footprint subsequently filed with the Siting Bdban Initial Petition
followed by an Application, pursuant to the Cectifie statuté.

In its Initial Petition and Application, Footpriotiginally asked the Siting Board to grant a
Certificate containing the equivalent of the Sal&BA Approval and twelve additional state and
local permits identified by the Company as necegs&arproject construction (Exh. FP-2, at 26,
27)3 Since the filing of the Initial Petition and Ajigdtion, the Company has withdrawn its
request for four of those 13 permits because thage subsequently been granted and the appeal
periods have expired (Exhs. EFSB-FP-1; EFSB-FPFSHEEFP-6; Company Brief at 45)A fifth

Mr. Furlong and Mr. Dearstyne also subsequerpealed the decision issued by the
Salem Planning Board on August 27, 2013, grantddjtenal zoning approvals for the
project.

Both the Company’s Initial Petition and its Amaition are under review in this
proceeding._Se$ections Il and Ill, below.

Footprint in its Application designated two Madsasetts Department of Environmental
Protection air permits as one permit. The Sitilogul views them as two separate permits
and discusses them below (Section 111.B.3). Thus, while Footprint attachiedts
Application a list of twelve permits, we reviewtimis Decision the Company'’s requests for
13 permits.

4 These four permits are: a MassDEP Industrialé3éyge Permit; a Massachusetts
Department of Transportation consent to build en$aformerly used as a railroad right-
of-way; a City of Salem Approval to connect to 8aem water system; and a City of
Salem Approval to connect to the Salem public semerdischarge industrial wastewater.
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permit was similarly granted and is now past thte @& any potential appeal Accordingly, the
Siting Board in this proceeding reviews the Compangquest for a Certificate incorporating each

of the following eight permits:

1. A Special Permit for an Essential Service Use pamsto Section 3.0 of the City of
Salem’s Zoning Ordinance Use Regulations, ordinagued by the Salem Zoning
Board of Appeals; and Variances from the City's Bmsional Requirements
pursuant to Section 4.0 of the Zoning Ordinancdinarily issued by the Salem
Zoning Board of Appeals;

2. Site Plan Approval; a Planned Unit Development (EP)JSpecial Permit; and a
Special Permit for a Flood Hazard Overlay Distnetrsuant to G.L. c. 40A, and
Sections 7.3, 8.1, and 9.5, respectively, of tHerBaZoning Ordinance. These
permits are ordinarily issued by the Salem PlanBaogrd;

3. A Phase Il Demolition Permit, pursuant to Chap@pofithe Salem Code of
Ordinances, ordinarily issued by the Salem InspeetiServices Department;

4, A Building Permit for new construction, pursuantGbapter 12 of the Salem Code
of Ordinances, ordinarily issued by the Salem Inpeal Services Department;

5. A Chapter 91 Variance and License, pursuant to G.21 and 310 CMR 9.00,
ordinarily issued by the Massachusetts DepartmelBheironmental Protection
(“MassDEP”);

6. A Comprehensive Plan Application (“CPA”") Approvalyrsuantto G.L. c. 111
8142A — 142N and 310 CMR 7.00, an air permit ordipgssued by MassDEP;

7. A Prevention of Significant Deterioration (“PSD”gfnit, pursuant to the federal
Clean Air Act and 40 CFR 52.21, an air permit oadlily issued by MassDEP; and

8. A State Fire Marshal Above Ground Storage Tank @anoson Permit and Use
Permit, pursuant to G.L. c. 148, § 37, ordinariisued by the Massachusetts
Department of Public Safety, Office of the Stateefilarshaf

The fifth permit is a Wastewater Discharge Pepuiisuant to Chapter 46 of the Salem
Code of Ordinances, ordinarily issued by the Sagdex Sewerage District (‘“SESD”).

The SESD issued a final Wastewater Discharge Pemiecember 6, 2013

(Exh. SESD-1). The SESD stated that this pernmhotabe appealed by a party other than
the petitioner (RR-SESD-4). Further, the 30-dayesh period has expired (jd.

Therefore, the Siting Board does not include th&B&Vastewater Discharge Permit in the
Certificate issued in this proceeding.

As discussed in Section 111.B.4, below, the Stte Marshal ordinarily issues the
construction permit and use permit separatelythisnDecision, we address and issue these
together as a single permit.
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B. Jurisdiction

Footprint filed its Initial Petition and Applicatiofor a Certificate under
G.L. c. 164, 88 69KY2 - 690%. Pursuant to thesgipians of the Certificate Statute, any
applicant that proposes to construct or operatenargting facility in Massachusetts may seek a
Certificate from the Siting Board if the applicasiprevented or delayed from building the facility
because of an adverse state or local agency piemgriktcision, undue agency delay, or the appeal
by a third party of a state or local agency peingttlecision. The Certificate, if granted, has the
legal effect of granting the permit in questiond anay grant additional project permits as well.
The Siting Board makes a decision on a Certifiégiplication for a generating facility in
accordance with: (1) G.L. c. 164, 8 69L% (whichuiees that an Application contain certain
information and representations); (2) G.L. c. 1%890% (which requires the Siting Board to
include three specific findings and opinions inde&ision); and (3) G.L. c. 164, 8 69H (which
requires the Siting Board to implement the energicies in its statute to provide a reliable energy
supply for the Commonwealth with a minimum impaettbe environment at the lowest possible

Cost).

C. Procedural History

This proceeding commenced with the filing by Fowtipof an Initial Petition for a
Certificate with the Siting Board on August 5, 20p8rsuant to G.L. c. 164, 869KY2 (Exh. FP-1).
On August 8, 2013 and pursuant to 980 CMR 6.02k#) Acting Chair of the Siting Board
deferred the Board’s decision on the Initial Petituntil after the Company filed an Application
for a Certificate and to consider the merits ofltligal Petition concurrently with the hearing on
the Application. The Acting Chair also determined that Footprintldowot file its Application
unless and until the Siting Board approved the Camgjs petition to construct the generating
facility pursuant to G.L. c. 164, 869J% (Determioiaton Review of Initial Petition and Filing of
Application (August 8, 2013)). As mentioned abawe, Siting Board approved the petition to
construct on October 10, 2013. The Company tHed fis Application for a Certificate on
October 11, 2013, pursuant to G.L. c. 164, 869L¥h(EEP-2). The Initial Petition and
Application were consolidated for review, consisteith Siting Board practice.
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The Presiding Officer granted intervention statuthe City of Salem (“City”), MassDEP,
the Conservation Law Foundation (“CLF”), and Sakesidents William Dearstyne and Michael
Furlong, and limited participant status to NatioGaid USA Service Company, Inc.

Beginning in October 2013, and continuing througic®mber 2013, the Siting Board and
CLF conducted written discovery. On December 3,3@he Company submitted the prefiled
direct testimony of two witnesses: Scott Silvarsteootprint’s President and Chief Operating
Officer; and Peter Furniss, Footprint's Chief Ext@eei Officer. On December 5, 2013, MassDEP
submitted the prefiled direct testimony of Ben Lign8ection Chief of the MassDEP Waterways
Program. MassDEP also sponsored two witnessestfrerilassDEP Northeast Region Bureau of
Waste Protection: James Belsky, Permit Chief; ashddfd Braczyk, Permit and Compliance
Environmental Engineer. The City sponsored oneesgis: Michael Lutrzykowski, Assistant
Building Inspector. The exhibits entered into theord include: (1) responses by the Company
and the relevant permitting agencies to informategquests and record requests issued in this
proceeding by the Siting Board and the parties;(@pdll exhibits entered into the record in
EFSB 12-2, the adjudicatory proceeding in which$iteng Board originally approved the project
(“underlying proceeding”). Evidentiary hearingsre/eonducted on December 10 and 11, 2013.
On December 24, 2013, Footprint, MassDEP, the @ityl, CLF filed briefs and responses to
specific briefing questions issued by the Sitin@Rb

On February 4, 2014 the Siting Board issued a Teet®ecision approving Footprint’s
Initial Petition and Application and issuing a Gicate containing seven state and local permits.
On February 18, 2014 CLF and Footprint filed al8etent Agreement (“Settlement Agreement”)
(Exh. FP/CLF-1; also, Exhibit A, Attachment 4, tost Decision). CLF and Footprint requested
that the Siting Board include the Settlement Agreemwvithout modification as a condition to the
Certificate of Environmental Impact and Public hetg. On February 20, 2014 the Siting Board
voted to adopt the Tentative Decision with amendmertiuding the Settlement Agreement as a
condition to the Final Decision.

D. Motion to Dismiss
On November 26, 2013, CLF filed a Motion to Dismisotprint’s Initial Petition and
Application (“CLF Motion to Dismiss”) alleging th&tootprint failed to: (1) demonstrate that it

meets any of the statutory grounds on which amalrftetition may be based, as set forth in
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G.L. c. 164, § 69KY2; (2) meet the requirement ib.@. 164, § 69L% that a “good faith effort”

be made by the applicant to obtain the permitappicant seeks to include in the Certificate; and
(3) provide sufficient evidence to allow the SitiBgard to make findings regarding Footprint’s
compliance with the Massachusetts Global Warmingt®ms Act (“GWSA”) (CLF Motion to
Dismiss at 1-2). In the alternative, CLF requestiedification of the scope of the proceeding with
respect to: (1) whether the scope extends toaardetation by the Siting Board of the facility’s
consistency with the GWSA,; and (2) whether the sanithe proceeding is limited to permits
“that are not preempted by federal law,” ivhether the Siting Board can include the two
MassDEP air permits for the facility, which CLF eded are federal permits that the Siting Board
is preempted from including in a Certificate JidOn December 3, 2013, Footprint filed an
opposition to the CLF Motion to Dismiss (“Footpri@pposition to Motion to Dismiss”).

The Presiding Officer issued a ruling on Decemh&0a.3, denying the CLF Motion to
Dismiss (“Ruling on CLF Motion to Dismiss”) on tlbasis that none of CLF’s assertions
supported a motion to dismiss; rather, that reswiutf the issues raised by CLF would be
appropriate only after development of the record lagal argument by the parties in their briefing
had been completed. With respect to the GWSAqlieg stated that the issue of GWSA
compliance had been litigated in the EFSB 12-2 ¢eding and would not be relitigated in this
proceeding. With respect to the two MassDEP aimgs, the ruling stated that the propriety of
including these permits in the Certificate woulddetermined after development of the record and
legal arguments on the issue had been completdosh¢man CLF Motion to Dismiss at 2). On
December 16, 2013, CLF moved for reconsideraticth@fRuling on the Motion to Dismiss,
which the Siting Board denied in a ruling on Jagu&r2014.

In addition to the rulings issued on December 438&nd January 8, 2014, this Decision
further addresses the grounds asserted by CLEsfaration to dismiss and motion for
reconsideration. Analysis of the Initial Petitiand Application, and its compliance with statutory
requirements, is addressed in Section I1.B, belshether Footprint has met the statutory “good
faith effort” requirement is discussed in SectitrCl.4, below; Footprint’'s compliance with the
GWSA in this proceeding is discussed in Sectiomlll and 4, below; and finally the issue of
whether the Siting Board is preempted from inclgdime two MassDEP air permits in the
Certificate is addressed in Section 111.C.3, below.
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. INITIAL PETITION
A. Standard of Review

To initiate a Certificate proceeding, an applicamist file an Initial Petition.
G.L. c. 164, 8 69KY2; 980 CMR 6.02. For generafadlities, the Certificate statute provides that
the Siting Board shall grant an Initial Petition {fL) the applicant asserts at least one of thierse
grounds for a Petition set forth in G.L. c. 1649%K8&%; and (2) the Siting Board determines that, on
the merits, at least one of the asserted grounasticates a valid basis for granting the Initial
Petition._Id

B. Analysis and Findings

1. Delay Caused by Appeal

Footprint’s Initial Petition is based solely on Gd. 164, 8 69KYz (vi). This provision of
the Certificate statute provides that the SitinguBloshall grant an Initial Petition if it finds tha
“the facility cannot be constructed because ofyetaused by the appeal of any approval,
consent, permit, or certificate.” Footprint assehat the Zoning Appeal prevents timely
construction of the facility.

As noted above, the Zoning Appeal was filed in EsSeperior Court on July 13, 2013
(Exhs. FP-1, at 12; FP-2, at 14)Footprint noted that the Superior Court estimaited it would
require approximately 22 months to issue a decigiothe Zoning Appeal (Exhs. FP-1, at 12, and
at 29 n.16). Footprint noted that, once issuatéasion on the Zoning Appeal may be further
appealed, thus resulting in additional significdekay in the commencement of project
construction (idat 12).

Footprint stated that ISO New England (“ISO-NE"sHaund a need for additional
capacity in the electric power supply region oftheastern Massachusetts (known as

NEMA/Boston) beginning in June 2016; to meet thesdh Footprint is under contractual

The Company indicated that the Zoning Appealdiase been removed to the Land Court
(Company Brief at 16 n.8). CLF stated that theidgi\ppeal and the appeal of the Salem
Planning Board Approval have been consolidatedoatid removed to Land Court (CLF
Brief at 9 n.6). CLF alleged that the appeals‘ikely to move along more quickly” in
Land Court (idat 11), but there is no record evidence to supp@tassertion.
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obligation to ISO-NE to begin operation of the prsed facility by June 2016 (Exh. FP-2,

at 50-51; Footprint Opposition to Motion to Dismis$ootprint stated that if the Company fails to
meet the June 2016 in-service date, potential cuesees include: (1) a 300 MW capacity
shortfall in NEMA/Boston in June 2016, as curremstimated by ISO-NE; and (2) significant
financial losses for the Company under the ISO-al#ft(Footprint Opposition to Motion to
Dismiss at 6-7). To meet the June 2016 in-semdate for the project, Footprint has calculated
that it must obtain project financing by Februa®l2 and begin project construction by June 2014
(Exh. FP-1, at 13; Tr. 2, at 170-177; Company Baie24). Footprint stated that delay due to the
Zoning Appeal will prevent the Company from achreythis timetable (Company Brief at 24).

Footprint stated that the existence of the Zonipgé&eal precludes the Company from
commencing facility construction as a matter of.lawootprint stated that, in accordance with state
law, the variances that the Salem ZBA grantedHerfacility cannot become effective until the
Zoning Appeal has been denied or dismissed (ExH.,E? 12; Company Brief at 23).

Additionally, Footprint stated that constructiontbé facility cannot begin until the City issues a
building permit (Exh. FP-2, at 29-30). The Citgted that its Inspectional Services Department
cannot issue a building permit that requires aavane, unless the variance has been granted and is
not under appeal (RR-EFSB-COS-2; City Brief at dntpany Brief at 23).

Mr. Furniss testified that, based on his experiendamancing of electric generation
facilities in Massachusetts and the region, bankswet provide financing for a project where
permits “that go to the heart of the project” aneler appeal or even under the threat of an appeal
(Tr. 2, at 172, 178-179). He added that constoaatould not commence without such financing
(id.).

CLF asserts that while the Zoning Appeal may dél@yproject to some extent, Footprint
has failed to demonstrate that: (1) the delay dguéclude project construction as defined by
G.L. c. 164, 8 69K (vi); or (2) the delay would $®significant as to preclude commencement of
construction by June 2014 (CLF Brief at 9-11). Gll§o asserts that Footprint has not
demonstrated that, but for the Appeal, project trosson could proceed, since other project
permits beyond the scope of this proceeding hatengially longer appeal periods (iat 11).

Regardless of whether the matter is pending in Sap€ourt or Land Court, the precise
timing of the issuance of a decision on the Zorfpgeal cannot be ascertained. However, the

record in this case is sufficient to establish thatpendency of the Zoning Appeal will preclude
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project construction at least until a decisionlo& Appeal has been issued. Further, because the
parties to the court proceeding would have the dppay to appeal the decision, project
construction may be further, and significantly,ayeld.

The Siting Board has previously addressed the murest what an applicant must assert to
demonstrate that a facility “cannot be constructdal to delays caused by the appeal of a project
permit within the meaning of G.L. c. 164, 8 69K¥B.( Indeed, the Board determined that
G.L. c. 164, 8 69K¥% (vi) was satisfied in similarcamstances when an appeal of zoning permits
to the Land Court caused a delay in commencingtageison of a generating facility. 1DC
Bellingham LLC 13 DOMSB 1, at 11-17 (2001)_(“IDC Bellingh&mn In IDC Bellingham the
appeal likewise precluded obtaining a building permaeded to begin construction, and prevented

other steps required for construction. Although $iting Board concluded that it could not
determine when the Land Court would decide the alppige Board noted that the appeal had been
pending for nine months and had not yet been ddcitte at 16. The Board also noted that

further delay was possible because parties to dmel ICourt proceeding could appeal the Land
Court decision._Id.Furthermore, the Siting Board specifically regectwo of the arguments
asserted by CLF here. The Board determined thapplicant is not required to show that: (1) the
facility could never be constructed because ofdilay caused by an appeal; or (2) but for the
appeal, the facility could be constructed. dti15-16.

Based on the Siting Board’s analysis in IDC Beltiamand the record in this proceeding,

the Siting Board finds that the pendency of theidgm\ppeal could prevent the Company from
completing project construction in time to meeté@gquired June 2016 in-service date. This
showing is sufficient to demonstrate that the fgcdannot be built due to delay caused by the
Appeal, within the meaning of G.L. c. 164, § 69K¥).(

C. Decision on the Initial Petition

As noted in Section I1.B, above, the Company aedart its Initial Petition one of the
seven grounds on which the Siting Board’s grararofnitial Petition may be based. The Siting
Board has found that Footprint has raised a sutrgtdyvalid basis for granting the Company’s

Initial Petition. Accordingly, the Siting Board @GRITS the Company’s Initial Petition.
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II. THE APPLICATION

A. Standard of Review

Pursuant to G.L. c. 164, 8 690%, if the Siting Boiasues a Certificate for a generating
facility, the Certificate must include the Siting&d'’s findings and opinions with respect to the
following: (1) the compatibility of the facility ith considerations of environmental protection,
public health, and public safety; (2) the extenivtoch construction and operation of the facility
will fail to conform with existing state or locaws, ordinances, by-laws, rules and regulations and
the reasonableness of exemption thereunder, ifamgistent with the implementation of the
energy policies contained in this chapter; andl{8)public interest or convenience requiring
construction and operation of the generating figcilG.L. c. 164, § 690%. S&smrkshire Power
Development, In¢.8 DOMSB 1, at 291 (1999) (“Berkshire PoWetDC Bellinghamat 20
(2001).

The Siting Board bases its findings and opiniondaoth the record developed in the

Certificate proceeding and the record developdtierunderlying Siting Board proceeding in
which the Board reviewed and approved the proptsabty. SeeCape Wind Associates, LL.C
EFSB 07-8 (2009) (“Cape Wil seealsoG.L. c. 164, § 690, 690%. The Siting Board daas n

relitigate in a Certificate proceeding issues alyeflly and fairly determined in the underlying

proceeding._Berkshire Powat 296-297 However in order to provide a full review of a

previously approved facility, the Board: (1) reviethe decision from the underlying Siting Board
proceeding; and (2) determines the extent to whesk information has been developed or the
circumstances of a project may have changed imteevening period._See.qg, Cape Wind

at 9-10°

Additionally, in Certificate cases where the aguht is challenging an adverse agency
permitting decision, the Siting Board verifies thia issues raised by the agency have been
addressed in a comprehensive manner by the Batrdr & its review of the facility

under G.L. c. 164, § 69J% and/or in its review ur@é.. c.164, 8 69K%%.

G.L. c. 164, 88 690, 690%; Cape Wiad9-10. Such an inquiry is not relevant here, as
the Company’s Initial Petition and Application d@sed on the appeal by third parties of

an agency decision favorable to the Company; thagamy does not seek to overturn or
modify an adverse agency decision.
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B. Opinions and Findings

The three specific findings the Siting Board muskmto support the issuance of a

Certificate of Environmental Impact and Public het& for a facility are discussed below.

1. Compatibility With Environmental Protection, Publiealth and Safety
Pursuant to G. L. c. 164, § 690%, the Siting Boaus$t make a finding with respect to the

compatibility of the facility with consideration$ environmental protection, public health, and

public safety.

a. Prior Siting Board Review

As indicated above, the Siting Board conductedlaafijudicatory proceeding on the
Company’s petition to construct the facility, asdued a Final Decision approving the project in

October 2013. In the underlying proceeding, thm@iBoard conducted a comprehensive review

of the environmental impacts of the proposed figcilSeeFootprint 12-2 Decisioat Sections
IV.B through IV.K. The Siting Board found that witonditions relating to air, hazardous and
solid waste, visual, noise, safety, traffic, angdaise impacts, Footprint’s plans for the
construction of the proposed facility would minimithe environmental impacts of the facility
consistent with the minimization of costs assodatéh the mitigation, control, and reduction of

the facility’s environmental impacts. Footprint-22Decisionat 101, 106. The Siting Board also

found that the plans for the construction of thepgmsed generating facility are consistent with
current health and environmental protection pati@éthe Commonwealth, and with such energy
policies of the Commonwealth as have been adoptédebCommonwealth for the specific
purpose of guiding the decisions of the Siting Bloald. at 105. The Siting Board found that, with
the required mitigation, the construction and opensof the proposed generating facility is
consistent with the GWSA. lat 32, 104.

b. LF

CLF asserts that the Siting Board must considegteenhouse gas (“GHG”) emissions of
the facility in the context of the current Certédte proceeding (CLF Brief at 14). In order to
comply with the GWSA, CLF asserts that the Boargnalso review the Footprint 12-2 Decision

and determine the extent to which new informatiaa been developed or whether the
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circumstances of a project may have changed imtkevening period_(id. CLF points to record
evidence provided by Footprint regarding new cartioxide (“CG,") emission rates from the
facility with and without duct firing (id. Specifically, CLF asserts that the Siting Boeglied on

a different CQ emissions rate in the Footprint 12-2 Decidiban the rate presented in this

proceeding, and that no new modeling was conductitd) the new rate (icit 15)?

C. Settlement Agreement

As mentioned above, Footprint and CLF requestettiieaSiting Board issue a Certificate
that includes the Settlement Agreement as a comdifThe main substantive component of the
Settlement Agreement is titled “Additional MeasuRegarding Greenhouse Gases” (Settlement
Agreement at 4). In that provision of the agreetnmeootprint agrees to a GHG cap for the first
ten years of the facility’s operation (through 2p#at is identical to the annual and uniform GHG
emission limit allowed in the MassDEP CPA Appro{idl). Beginning in 2026, Footprint agrees
to annually decreasing GHG caps continuing thra2@#9. Footprint also agrees to cease
operation of the facility no later than Januarg@50, and to fully decommission the facility
within two calendar years of its shutdown @d.6).

CLF agrees not to file or support any appeal offimal Decision in this Certificate

proceeding, and to voluntarily dismiss its pendapgeal of the Footprint 12-2 Decisio@LF also

agrees not to file any appeals or other challenfése CPA Approval and PSD Permit issued for
the facility, and to voluntarily dismiss a civiMauit it filed challenging the authority of MassDEP

to issue PSD permits (Settlement Agreement at*?-8).

d. Analysis
As noted above, the Siting Board does not relidgata Certificate proceeding issues that

have been fully and fairly decided in the underyproceeding. This practice reflects
considerations of both fairness and administragffieiency. Sederkshire Poweat 296-297.

Here, in the underlying proceeding, the Board catetlia comprehensive review of the facility’s

potential environmental impacts, including its detency with the GWSA. Thus, the Siting

o CLF made these arguments prior to the submisHitime Settlement Agreement.

10 This description does not include all of the ps@mns of the Settlement Agreement. The

entire agreement is attached to this Decision &k, Attachment 4).
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Board will not conduct a de nowemvironmental review, including GWSA review, insth
proceeding.

The Siting Board does compare the record evidenddte decision in the underlying
Siting Board proceeding with the information praaddin a Certificate proceeding, to determine
whether new information has been developed oritbarastances of a project have changed in the
intervening period. The Siting Board notes, arel@ompany confirmed, that no new or updated
relevant evidence regarding the proposed projecbkan presented in this proceeding (Company
Brief at 8 n.4).With respect to CLF’s assertion that new £&mission rates have been introduced
in this proceeding, we note that the £&ission rates referred to by CLF as “new” actuaigye
provided by Footprint in the underlying proceedargl are included in the record of that

proceeding._SeEootprint 12-2 Decisioat 23.

In the underlying proceeding, the Company initigdhgsented a CQemission rate of

842 Ibs/MWh. _Footprint 12-2 Decisiat 23. In making the finding in the underlyingppeeding

that the proposed generating facility is consistattt the GWSA, the Siting Board focused on this
842 Ibs/MWh CQ emission rate. Later in the underlying proceegdihg Company updated the
record by noting that it had selected the GendeadtEic F Class turbine, which has a £0

emission rate of 825 Ibs/MWh. Footprint 12-2 Damisat 23 n.23. In comments on the Tentative

Decision in the underlying case, the Company ctatithat the 825 Ibs/MWh emission rate figure
does not reflect operation of the facility with plgmentary duct firing, and that the facility would
emit 895 Ibs/MWh of C@with duct firing. _Id. To address this additional information in the
underlying case, the Siting Board directed Footgorsubmit a compliance filing explaining the
higher emissions rate associated with duct firifdy.

In the instant proceeding, the Company explainatl ttissuming operations at 100 percent
of capacity (8,760 hours per year) and the maxirdupt firing (720 hours per year) allowed by
the air permit, the annual average £&nission rate for the facility would be 835 Ibs/MW
(Tr. 1, at 98-102). This annual average,@ission rate of 835 Ibs/MWh is slightly lower tha
the 842 Ibs/MWh emission rate used in the undeglyroceeding to calculate emissions impacts.
Likewise, the Settlement Agreement does not allowiacrease from the maximum Glevels
contained in the MassDEP CPA Approval, and alstuges a declining annual G@missions cap
after 2025. Accordingly, regardless of whetherBloard were to incorporate the Settlement

Agreement as a condition to the decision, thermibasis for the Siting Board to reach a
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conclusion that differs from the Footprint 12-2 Baun that the project is consistent with the
GWSA.

We find in this case no new information or projelsanges requiring additional analysis

beyond that which occurred in the underlying prooeg. Therefore, the conclusions and findings

reached in the Footprint 12-2 Decisimgarding environmental impacts, public health safety

remain valid and will be used for purposes of thesision. Accordingly, the Siting Board finds
that construction and operation of the proposeceigeimg facility is compatible with

considerations of environmental protection, pubkalth and public safety.

2. Conformance with Laws and Reasonableness of Exemptiereunder
Pursuant to G. L. c. 164, § 690%, the Siting Boaus$t make a finding with respect to the

extent to which construction and operation of thality will fail to conform with existing state or
local laws, ordinances, by-laws, rules and regoitetiand the reasonableness of exemption
thereunder, if any, consistent with the implemeaataof the energy policies applicable to the
Siting statute.

The Siting Board acknowledges that the granting Gkrtificate in this proceeding will
allow the Company to construct the project, notstiéinding the pending judicial appeals of the
Salem ZBA Approval and the Salem Planning BoardrApal, and the pending administrative
appeal of the MassDEP Chapter 91 Written Deternuindor the project._Se8ection III.C.2,
below. Issuance of the Certificate also preclumtgsappeals of the other state and local permits
included in the Certificate. The Siting Board rsotleat this result was intended by the Legislature
in enacting the Certificate statute, and is coasiswith the statute. Sétouse No. 6190, Third
Report of the Massachusetts Electric Power PlamgSCommission (March 30, 1974).

With the exception of the State Fire Marshal Perfobtprint has applied for each permit
it requests in its Application, and the relevanipiging agencies have issued either a draft @l fin
permit’* Further, although the Certificate statute doesequire it, the Board provided each of
the permitting agencies with the opportunity toormenend appropriate permit conditions, and to
indicate whether it opposed inclusion of its pe(g)itn the Siting Board Certificate. Each of the

permitting agencies provided the Board with proggsermit conditions, and stated that it did not

11 The State Fire Marshal Permit is discussed ii@edl.C.4, below.
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oppose inclusion of its permit or permits in thetieate (Exhs. EFSB-COS-1; EFSB-SFM-1;
EFSB-SFM-2; EFSB-DEP-GEN at 1-2; MassDEP Brief-8t Zity Brief at 5) The record in this
proceeding does not demonstrate any area of amtyaltential non-conformance with local or

state laws, ordinances, by-laws, rules or reguiatio

3. Public Interest or Convenience
Pursuant to G. L. c. 164, § 690%, the Siting Boaus$t make a finding with respect to the

public interest oconvenience requiring construction and operatiotheffacility. After
conducting an extensive review of the potentialimmmental impacts of the generating facility,
the Siting Board found in the underlying proceedimat upon compliance with specific conditions

set forth in the Footprint 12-2 Decisioronstruction and operation of the generatinditganill

provide a reliable energy supply for the Commontheaith a minimum impact on the
environment at the lowest possible cost, in keepiitly the Siting Board’s statutory obligations
under G.L. c. 164, 8 69H. Footprint 12-2 Decisatri06. Nothing in the record of the instant

proceeding changes any of the Siting Board'’s figdiim the underlying proceeding. Additionally,
nothing in the Settlement Agreement would requirg éhange of these findings.

Accordingly, the Siting Board finds, that pursuemG. L. c. 164, § 690%, the public
interest or convenience requires the constructimhageration of the project as described in this

proceeding.

4. Findings

The Siting Board has made the three findings thauist include in a Certificate in order to
issue the Certificate pursuant to Section 690%ecHpally, the Siting Board has found that:
() granting a Certificate containing approvalstfoe project is compatible with considerations of
environmental protection, public health and saf@ythere is no evidence of non-compliance
with any applicable state and local laws, ordinanbg-laws, rules or regulations; and (3) issuing
such a Certificate would serve the public intecgstonvenience. The three findings made by the
Siting Board support granting a Certificate for greject so that it may go forward, and the Siting
Board hereby grants such a Certificate and incltldeSettlement Agreement as a condition (see
Condition C.11 in Exhibit A, below).
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C. Scope of the Certificate

As noted in Section I.A.2, above, Footprint hasuesged that the Certificate include eight
separate permits identified by the Company as sacg$or project construction and operation.

The Siting Board considers below which of thesenpisrshould be included in the Certificate.

1. The City of Salem Permits

a. Salem ZBA Approval

Footprint applied to the Salem ZBA on May 29, 2@d/3 (1) a Special Permit for an
Essential Service Use; and (2) Variances from tings(Dimensional Requirements (Exh. FP-2, at
9). The site is located in an Industrial Zoningtdct, which allows the construction of essential
services (such as utility facilities) with a Spé&armit (id). The dimensional variance pertains to
the request to exceed the maximum height allowahdé feet in an Industrial Zoning District
(id.). The ZBA held a public hearing on June 19, 2@l thereafter voted unanimously to
approve the Company’s application for the Speogaihit and Variances subject to certain terms
and conditions_(idat 10). The ZBA issued a written decision on J28e2013 (id. As discussed
above, Mr. Furlong and Mr. Dearstyne, appealedsdiem ZBA Approval on July 17, 2013 (@ak
12).

The City stated that it has no objection to inchgdihe Salem ZBA Approval in a
Certificate, provided that all conditions containedhe permit and the written decision are
included in their entirety (City Brief at 5). Tlsting Board hereby determines that the Certificate
issued in this proceeding shall include the Sal®A Approval issued by the Salem ZBA on June
28, 2013. The Salem ZBA Approval is incorporateds entirety into the Certificate, as provided
in Exhibit A.

b. Salem Planning Board Approval
Footprint applied on April 8, 2013 to the SalemrPiag Board for: (1) Site Plan

Approval; (2) a PUD Special Permit; and (3) a Sakleermit for a Flood Hazard Overlay District
(Exh. FP-2, at 12). All non-residential structuoegpremises exceeding 10,000 gross square feet
must undergo Site Plan review Jid-The site is located within a Wetlands and Flbladard

Overlay District and, therefore, to construct thegmsed project a Flood Hazard District Special
Permit is required (igl. The Planning Board held six public hearinggf@Company’s
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application between May 2, 2013 and July 25, 20d.3af 12-13). The Planning Board voted
unanimously on July 25, 2013, to approve the twecp Permits and the Site Plan subject to
certain terms and conditions. The written decisias issued on August 1, 2013 )id.

Mr. Furlong and Mr. Dearstyne appealed this denisio August 27, 2013.

The City stated that it has no objection to inahgrin a Certificate: (1) the Site Plan
Approval; (2) a PUD Special Permit; and (3) a Sakleermit for a Flood Hazard Overlay District
provided that all conditions contained in the pesmaind the written decision are included in their
entirety (City Brief at 5). The Siting Board heyetletermines that the Certificate issued in this
proceeding shall include the Site Plan Approvad, RituD Special Permit, and the Special Permit
for a Flood Hazard Overlay District issued by tlae® Planning Board on August 1, 2013. The
Salem Planning Board Approval is incorporated srefttirety into the Certificate, as provided in
Exhibit A.

C. Phase Il Demolition Permit and Building Permit

Footprint applied to the Salem Inspectional Seridepartment for a Phase 1| Demolition
Permit on November 18, 2013 (RR-EFSB*)The City provided the Siting Board with: (1) a
draft Phase Il Demolition Permit; and (2) a drafiilBing Permit, both issued December 23, 2013
(City Brief, Exhibit A and Exhibit B}:2 The City of Salem stated that Footprint has @uopior all
necessary permits from the City (City Brief, BrigfiQuestion 1).

The City stated that it does not have concerns thghSiting Board issuing a Certificate
containing a Phase Il Demolition Permit and a BagdPermit, as long as the conditions contained
in the Salem Planning Board Approval are includexhg. EFSB-COS-1; EFSB-COS-3). In
addition to adhering to the Planning Board decisiba City requested that the Certificate include
a requirement that Footprint comply with all appbte federal, Massachusetts, and Salem statutes,

regulations, guidelines, ordinances, and permittimgditions (City Brief at 5). Further, with

12 Footprint received a Phase | Demolition Pernubfrthe Salem Inspectional Services

Department on May 16, 2013; the permit was not algge(Exh. FP-2, at 28).

13 These exhibits have been entered into the rex®fxhibits EFSB-COS-1(Supp) and
EFSB-COS-3(Supp), respectively.
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regard to all inspectional tasks, the City noteat #Footprint has committed to a combination of
“permit fee” inspections and “controlled constrocti inspections for the project (jd-*

Both a demolition permit and a building permit nimeyappealed to the Massachusetts
Board of Building Regulations and Standards widndays after the issuance of the permit
(seeG.L. c. 143 § 100; Exh. EFSB-COS-4). Furtherappeal may also be brought alleging a
violation of the City’s zoning ordinance within 8@ys after the issuance of the permit
(seeG.L.c. 40A § 8 and § 15; (Exh. EFSB-COS-4)).

The City stated that it has no objection to inchgda Phase Il Demolition Permit and the
Building Permit in a Certificate, provided that edinditions contained in the permits and the
Salem Planning Board Approval, as well as adheremeeCity-approved inspectional services
plan are included. The Siting Board hereby deteesithat the Certificate issued in this
proceeding shall include the equivalent of a PhiaBemolition Permit and a Building Permit.

These approvals are included in Exhibit A.

2. MassDEP Chapter 91 Variance and Waterways License

Footprint applied to MassDEP for a Chapter 91 Wedss License and a Variance on
May 17, 2013, and MassDEP determined the applicatidoe administratively complete on
July 26, 2013 (Exh. FP-2, at 24, 26). MassDEPedsufavorable Variance Request and Written
Determination (“Written Determination”) on Novemlkr2013 (Exhs. DEP-1; EFSB-DEP-5).
The Written Determination stated that MassDEP wallilolv the project to proceed as a new
non-water dependent use on filled tidelands withibesignated Port Area and that MassDEP
would grant Footprint a Chapter 91 Waterways lieahan appeal were not filed within 21 days
(Exh. DEP-1, at 25). The Written Determinationtammed 17 Special Conditions and eight

General Conditions that must be met by the Comjpaagcordance with the approval

Permit fee inspections consist of a negotiatedofetween Footprint and the City to allow
inspections to be carried out under the auspicéseoCity either through consulting
engineers or Inspectional Services staff. Cordbtlonstruction inspections are conducted
and certified by Footprint architects or enginearding as agents for the City (City Brief

at 5).
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(Exh. EFSB-DEP-1). On November 22, 2013, CLF ahes filed with MassDEP a request for
an administrative appeal of the Written Determioai{Exh. DEP-3, at 47,

MassDEP stated that it has no objection to inclgdire Written Determination in its
entirety in a Certificate to be issued by the itBoard in this proceeding as the final Chapter 91
License for the project, provided that all condiBaontained in the Written Determination are
included (Exhs. EFSB-DEP-GEN at 1-2; EFSB-DEP-5;1Tiat 16). The Siting Board hereby
determines that the Certificate issued in this @eoding shall include the equivalent of a final
Chapter 91 License, which shall be the Written Beieation and Variance decision issued by

MassDEP on November 1, 2013. This approval isrpm@ted in Exhibit A.

3. Air Permits

In accordance with mandates under the federal G\rafict (“CAA”), the Company is
required to obtain two permits that regulate tmeemiissions of the proposed project: a CPA
Approval and a PSD Permit (Exh. EFSB-DEP-GEN &)6,MassDEP issued the Proposed CPA
Approval and the Draft PSD Permit together on Septer 9, 2013 (Exh. EFSB-DEP-GEN at 2).
MassDEP held a public hearing on October 10, 281Sailem and accepted written public
comments until November 1, 2013 (iExh. EFSB-FP-4). MassDEP issued the Revised CPA
Approval and the Revised PSD Permit on Januarg@04. The Revised CPA Approval becomes
a Final CPA Approval at the end of a 21-day appealbd, unless a request for an adjudicatory
appeal is filed with MassDEP (Exh. EFSB-DEP-GEI8)at The Revised PSD Permit becomes a
Final PSD Permit at the end of a 30-day appeabgdetinless the permit is appealed to the
Environmental Appeals Board (“EAB”) of the U. S.\lH@nmental Protection Agency (“USEPA”)
(Exh. EFSB-DEP-GEN at 3).

Footprint asked the Siting Board to include in @extificate both the CPA Approval and
the PSD Permit (Exh. FP-2, at 26; Company Briégf2)t Footprint asserts that the Board may,
and in fact, must, include both permits in the {fieate, primarily because the Certificate statute
requires a certificate to include “all” permits essary for construction and operation of a
proposed energy facility (Company Brief, Briefing€3tion 2A). MassDEP asserts that the Board
may include the CPA Approval, as it is a state perdout may not include the PSD Permit, as it is

15 As part of the Settlement Agreement, on Febra&\2014 CLF withdrew its

administrative appeal (Exh. FP/CLF-3).
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a federal permit issued by MassDEP under delegétion the USEPA (MassDEP Brief, Exhibits
1 and 2). CLF asserts that the Board may not deckither permit in the Certificate, as both

permits have a federal component (CLF Brief at.4-5)

a. The CPA Approval

I. Footprint
Footprint asserts that the express language dféntficate statute requires the Board to

include the CPA Approval as a Certificaghéll be in the form of a composite af” permits
necessary for construction and operation of thegaimg facility (emphasis added) (Company
Brief, Briefing Questions at 6-7, citing G.L. c. 4,68 69K%2). Footprint argues secondarily that
including the CPA Approval is consistent with otla@plicable language in the Certificate statute,
which prohibits the inclusion of permits that “d granted or modified by the appropriate state or
local agency, would be invalid because of a conflith federal air standards and requirements”
(id.). Footprint argues that, since the Board wouldhberporating the CPA Approval exactly as
issued by MassDEP, no conflict with federal aingds or requirements would occur @d.7).
Footprint indicates that it would view as acceptab/Certificate incorporating either the Revised
CPA Approval (subsequently issued by MassDEP ooalg30, 2014) or the Final CPA
Approval issued by MassDEP after the conclusioaryf administrative appeal process (Footprint

Opposition to CLF Motion to Dismiss at 19).

il. MassDEP

MassDEP asserts that a CPA Approval is a stateipemal that the Board may include a
CPA Approval in a Certificate as long as the Baambrporates the Approval exactly as issued by
MassDEP (MassDEP Brief at 2-3). MassDEP statdghieaBoard may include in the Certificate
either the Revised CPA Approval or the Final CPApAqval (id.at 4). In a reversal of its pre-
hearing position, MassDEP asserts in its brief itisatesearch shows that the federal CAA does not
require MassDEP to provide an opportunity for adstiative appeal of a CPA, therefore, in
MassDEP’s view, the Board may include either theis&s CPA Approval or the Final CPA
Approval in the Certificate without causing a cactfivith federal requirements (idt 3-4).
MassDEP advises the Board, in making its choicbatance the competing interests of:
(1) allowing the administrative appeal processddayward, and thus allowing MassDEP to
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receive evidence that could lead to further rewisito the Revised CPA Approval; and
(2) eliminating the administrative appeal, and anlgsequent state court appeals, of the
Revised CPA Approval and thus avoiding possiblyigigant project delay _(idat 4-6).
iil. CLF

CLF asserts that the Board is preempted from inetuthe CPA Approval in the
Certificate because the MassDEP regulations govgsuich permits were incorporated into the
state’s federally approved State Implementatiom Pi&IP”), and thus “became federal law”
(CLF Brief at 7). CLF also asserts that only aaraxy “which has demonstrated that it meets all
the requirements of the CAA may issue permits amalement requirements of the SIP” and that

the Board lacks any such authority under the CA#.{P

iv. USEPA
The USEPA did not intervene, testify, or otherwpseticipate in the proceeding.
However, MassDEP submitted as an exhibit a NoverhB8eP013 letter from USEPA to
MassDEP, in which the USEPA stated that “the EFSBot authorized, for federal CAA
purposes, to issue or modify either a CPA undeMhssachusetts SIP or a PSD permit under the
Delegation Agreement” (Exh. EFSB-DEP-GEN, Exhibjt C

V. Analysis and Findings

The record shows that MassDEP issues CPA Apprguatsiant to Massachusetts state
law and regulations. As stated on the cover pagdlee proposed CPA Approval itself, for
example, MassDEP issued that approval pursuar@lid CMR 7.02 Plan Approval and Emission
Limitations as contained in 310 CMR 7.00 ‘Air Polain Control’ regulations adopted by
MassDEP pursuant to the authority granted by Médmsastts General Laws, Chapter 111,
Section 142 A-J, Chapter 21C, Section 4 and 6 Glrapter 21E, Section 6” (Exh. EFSB-FP-4-1).

MassDEP, the agency with authority to issue CPArApals in Massachusetts, is of the
view that a CPA Approval, if unmodified by the 8diBoard, is a state permit that may be
included in a Certificate. Although a USEPA sta#émber has stated in a letter to MassDEP that

16 CLF made these arguments prior to submissioheoBettlement Agreement.
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the Siting Board “is not authorized ... to issue ardify” a CPA Approval, the letter does not
address the possibility that the Siting Board maghdpt a Revised or Final CPA Approval, as
issued by MassDEP, without modification. The USER#&ement is conclusory and is
outweighed by the careful and comprehensive arsfysivided by MassDEP. The Siting Board
concludes that, in Massachusetts, CPA Approvalstate permits and, accordingly, that the Siting
Board is authorized by G.L. c. 164, § 69Kz to ingun a Certificate a CPA Approval issued by
MassDEP for the Footprint generating facility.

Originally, MassDEP took the position that the Bbeould not include the Revised CPA
Approval in the Certificate, but could include thimal CPA Approval — after the MassDEP
administrative appeal process is concluded. Saamfly, MassDEP revised its position, and now
expresses the view that the Board may include reitiaesion of the Approval in the Certificate.
Including the Revised CPA Approval in the Certifeavould preclude both administrative and
judicial appeals of the Approval. This would elimate potentially significant delay in the
commencement of facility construction, consisteithwhe intent of the Certificate statute.

Allowing the MassDEP administrative appeal prodesgo forward would allow for
further public input in the permitting process, awtordingly could result in further changes by
MassDEP to the Revised CPA Approval. MassDEP disated that it would expedite the
administrative appeal process in this case, artcatknal CPA Approval could be issued within
six months of the filing of a request for an adpadory hearing (Tr. 1, at 19-20). Additionally,
Footprint has stated that it would not oppose amynjit conditions arrived at through the
administrative appeal process, and that the Comisanifling to accept inclusion of the Final
CPA Approval, rather than the Revised CPA Approndhe Certificate.

Notwithstanding MassDEP’s agreement to limit thpesd process, its Final CPA
Approval would be subject to further appeals indberts. Thus, the potential for project delay
attributable to allowing the administrative appecess to go forward ultimately may be
significant and could prevent timely constructidrilee project. The Siting Board hereby includes

17 This position reflects particularly thorough rasgh and analysis by MassDEP; the agency

submitted over 100 pages of pleadings and briefirigis proceeding. See.g, MassDEP
Responses to EFSB Information Requests (Novemhet(lll3; MassDEP Response to
CLF Motion to Dismiss (December 5, 2013); MassDERBand Responses to EFSB
Briefing Questions (December 24, 2013).
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the Revised CPA Approval, as issued on Januar2@D4, in the Certificate issued in this

proceeding. This approval is included in Exhibit A

b. PSD Permit
i. Footprint

As with the CPA Approval, Footprint asserts tha @ertificate statute not only authorizes,
but requires, the Siting Board to include the P®In#t in the Certificate (Company Brief,
Briefing Questions at 10). Again, Footprint assénat, as long as the PSD Permit is incorporated
exactly as issued by MassDEP, no conflict with fatkaw results (idat 10-11). Footprint asserts
that USEPA delegated implementation of the PSDnarago MassDEP in a 2011 Delegation
Agreement, and that language in the Delegation émgent referencing the Siting Board “affirms
the Siting Board’s authority to issue certificatdsich contain PSD requirements” (iak 11).

il. MassDEP and CLF
MassDEP and CLF both assert that the PSD Permitdderal permit, and as such, is not a
state or local permit that can be included in ai@eate (CLF Brief at 4, MassDEP Brief, Exh. 2,
at 3-5) (seds.L. c. 164, 8 69K%: the EFSB is authorized toés€ertificates that include “state or
local agency” permits). MassDEP notes that, inremt to CPA Approvals, MassDEP has not

promulgated any regulations that authorize Mass@EBsue PSD Permits under the applicable
state statute (G.L. c. 111, § 142A-142N) nor inelithe PSD permitting program in its SIP. As a
result, there currently is no Massachusetts statgram for issuing federally required PSD
Permits, and MassDEP issues such permits exclysiveler federal law and regulations
(MassDEP Brief, Exh. 2, at 1).

iii. Analysis and Findings

The record shows that MassDEP issues PSD Pernmgagnt to federal, not state, law. As
stated in the Draft PSD Permit itself, for exampassDEP issues PSD Permits “pursuant to the
provisions of the Clean Air Act (CAA) Chapter 1,rP@ (42 USC Section 7470 s¢q), the
regulations found at the Code of Federal Regulatiatie 40, Section 52.21, and the Agreement
for Delegation of the Federal Prevention of Sigmaifit Deterioration Program” from USEPA
Region | to MassDEP, dated April 11, 2011 (Exh. BHFF-4-2). The Delegation Agreement
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states that MassDEP “agrees to implement and entbecfederal PSD regulations as found in 40
CFR 52.21” (Exh. EFSB-DEP-GEN, Exh. A). The DelsgaAgreement also contains numerous
other provisions supporting the proposition thaDAEermits are creatures of federal law,
including the requirement that MassDEP “follow UZgEpvlicy, guidance and determinations” in
issuing such permits, and the right of EPA to isghigepermit in place of MassDEP if MassDEP
and USEPA disagree on certain substantive compsménihe permit_(ig. Further, unlike CPA
Approvals, which are appealable to MassDEP andtinetate court, PSD Permits are appealable
exclusively to USEPA’s EAB and then to federal ¢ouwt0 CFR 124.19; 42 USC 87607.

Case law from both the federal courts and the USERRB has uniformly held that a PSD
Permit issued by a state pursuant to a delegatjerement with USEPA is considered a federal,
USEPA-issued, permit._See.q, Greater Detroit Resource Recovery Authority andh@ustion
Engineering v. U.S. EPA16 F. 3d 317 (6Cir. 1990); In re Seminole Electric Corp., Inc.

PSD Appeal No. 08-09, USEPA Environmental App&aard (September 22, 2009).
Both the regulatory structure of the PSD programlassachusetts and relevant federal

case law support the conclusion that the PSD Peésraifederal permit. The Board’s authority
under the Certificate statute is limited to theigssce of state and local permits; preventing an
appeal of the PSD Permit to the federal EAB aneérf@dcourt would conflict with requirements of
federal law, as prohibited by the Certificate satuAccordingly, the Siting Board will not include

the requested PSD Permit in the Certificate issnehlis proceeding.

4, Above Ground Storage Tank Construction Permitldsel Permit

Approval from the State Fire Marshal is requiredtfee construction, maintenance or use
of the 34,000-gallon ammonia tank because the¢an&eds the 10,000-gallon regulatory
threshold (Exhs. EFSB-FP-1; EFSB-SFM-AttachmentAgcording to 502 CMR 5.00, two
separate permits are required — a Permit to Cantqgae502 CMR 5.04(3)(a)) and a Use Permit
(see502 CMR 5.04(3)(d)) (Exhs. EFSB-FP-1; EFSB-SFMaéhment 1). With regard to the
Permit to Construct, regulations require that catsion of the new tank must begin within six
months of the date of the permit, and that the tankt be completed within one year of
commencement of construction (Exh. EFSB-SFM-1)cdnjunction with the state permitting
scheme for the ammonia tank, the Salem City Coapgloved a Fuel Storage Tank Permit and
Inflammables License on September 26, 2103 (ExX8B=FP-6). The Company stated that this
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approval fulfills the requirement of the State Ritarshal that applicants who are seeking an
Above Ground Storage Tank Permit obtain a lanchBegfrom the municipal fire department prior
to submitting the application for construction anstallation of the tank (RR-FP-1).

The State Fire Marshal stated that he has no $peoificerns with the Siting Board issuing
a Permit to Construct as long as the Company cesplith all applicable codes, standards and
good engineering practices (Exh. EFSB-SFM-1). Bipally, the Company and its contractors
must comply with G.L. c. 148 § 37, 780 CMR, 502 C™&R4, 527 CMR 9.03, 527 CMR 14.03,
and 2003 NFPA 30 (Exh. EFSB-SFM-1). Further, ttegeSFire Marshal stated that he has no
specific concerns with the Siting Board issuingse Permit as long as the Company complies
with all applicable codes, standards and good erging practices (Exh. EFSB-SFM-2).
Specifically, the Company and its contractors noashply with G.L. c. 148 § 37, 502 CMR 5.05
and 502 CMR 5.06 (Exh. EFSB-SFM-2).

The Certificate statute requires an applicant ttuithe in its Application “a representation
as to the good faith effort made by the applicarglitain” the permits the applicant seeks to
include in the Certificate. G.L. c. 164, 8 69L%LF argues that because Footprint has not yet
applied for the State Fire Marshal permit, the Camyphas failed to satisfy the statute’s good faith
effort requirement. Footprint argues that it ismpature or futile to apply for this permit now
because: (1) State Fire Marshal regulations reghg Company to begin work on the storage
tank within six months of the permit-issuance datd, largely because of the uncertainty
regarding the timing of other facility permitsjstnot yet clear when Footprint will be permitted t
begin that work; (2) preparing an application te 8tate Fire Marshal will require expenditures of
“millions of dollars” in detailed engineering desicgand Footprint cannot make such expenditures
until it has closed on its project financing, whishanticipated in February 2014; and (3) the tank
Use Permit cannot be applied for until after thkthas been constructed (Company Brief,
Briefing Questions at 3-4). Footprint argues thatSiting Board should not interpret the good
faith effort language in the statute to requireapplicant to file permit applications where to @o s
would be unreasonable or futile {id.Footprint in its brief cites to state courtessnterpreting
good faith in a uniform commercial code contextanting such an interpretation of “good faith
effort.” (id. at 3-5).

The record shows that Footprint cannot reasonditigit, or even apply for, the State Fire

Marshal permit for its proposed ammonia storagk #drihis stage in the project’s development.
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The Siting Board notes that, in applying for antdagiing the necessary City permit for the storage
tank, Footprint has completed a necessary prerliggfos applying for the Fire Marshal permit.

The Siting Board finds that the “good faith effolhguage in the Certificate statute is satisfied
where, as here, actually applying for a particplermit would be futile or is not reasonable under
the circumstances.

The State Fire Marshal has stated that it has pextin to including an Above Ground
Storage Tank Construction Permit and Use Pernat@ertificate, provided that the Company
complies with all applicable codes, standards,gowt engineering practices as delineated above.
The Siting Board hereby determines that the Cedtiéi issued in this proceeding shall include the
equivalent of an Above Ground Storage Tank Constmudermit and Use Permit. This approval

is included in Attachment 3.

V. CONCLUSION
The Siting Board GRANTS the Initial Petition ane tApplication of Footprint Power

Salem Harbor Development LP, for a Certificate n¥iEonmental Impact and Public Interest,
pursuant to G.L. c. 164, § 69 K%. The Certifiogtented “shall be in the form of a composite of
all individual permits, approvals, or authorizasomhich would otherwise be necessary for the
construction and operation of the facility.” Tatlend, the granted Certificate is a composite
permit including the equivalent of: (1) the SalgBA Approval; (2) the Salem Planning Board
Approval; (3) a City of Salem Phase Il Demolitioermit; (4) a City of Salem Building Permit;
(5) a MassDEP Chapter 91 License; (6) a MassDE& EIRA Approval; and (7) a State Fire
Marshal Above Ground Storage Tank Construction Reand Use Permit.

This Decision, the appended Certificate of Envirental Impact and Public Interest, and
the seven approvals contained in the Certificath @ae conditioned on compliance by the

Company with Conditions C.1 through C.11 set fantthe Certificate.

. KCL‘% & n QM’_

M. Kathryn Sedor
Presiding Officer

Dated this 25th day of February, 2014



EFSB 13-1 Page 1

COMMONWEALTH OF MASSACHUSETTS
ENERGY FACILITIESSITING BOARD

)
In the Matter of the Petition of Footprint Power ) EFSB 13-1

Salem Harbor Development LP for a Certificate )
of Environmental Impact and Public Interest )

)

EXHIBIT ATO FINAL DECISION IN EFSB 13-1

CERTIFICATE OF ENVIRONMENTAL IMPACT AND
PUBLIC INTEREST

Pursuant to its authority under G.L. c.164, 88 6H6HOY%, the Energy Facilities Siting
Board hereby: (1) grants the Initial Petition &nel Application of Footprint Power Salem Harbor
Development LP (“Footprint” or Company”); and (8sues this Certificate of Environmental
Impact and Public Interest (“Certificate”) to Fooiy. This Certificate constitutes Exhibit A to,
and is part of, the Final Decision in EFSB 13-1.

SCOPE OF CERTIFICATE

In accordance with G.L. c. 164, 8§ 69KY%, this Caxdife is in the form of a composite of all
individual state and local permits, approvals dhatizations requested by the applicant, which
would otherwise be necessary for the constructi@hagperation of the facility and it acts in the
place of the seven permits referenced below. TéréfiCate authorizes the applicant to construct
a 630 MW natural gas-fired, quick-start, combingdle facility at the present location of the
Salem Harbor Station in Salem, Massachusetts,@®wgd and conditioned by the Siting Board
in Footprint Power Salem Harbor Development EFSB 12-2 (October 10, 2013) (“Footprint
12-2 Decisiof).
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Il. APPROVALS
This Certificate contains the following seven ayals (collectively, “Approvals”):

1. A final approval that comprises a Special Permitaio Essential Service
Use pursuant to Section 3.0 of the City of Saledgsing Ordinance Use
Regulations, and Variances from the City's Dimemsid&Requirements
pursuant to Section 4.0 of the Zoning Ordinancyad by the Salem
Zoning Board of Appeals on June 28, 2013 (“Salem\Zpproval”). The
Salem ZBA Approval is marked as Exhibit FP-1, Appn the EFSB 13-1
Certificate proceeding and is incorporated by egfee in its entirety into

this Certificate.

2. A final approval that comprises (1) the Site Plgpfoval; (2) the Planned
Unit Development Special Permit; and (3) the Spgdagamit for a Flood
Hazard Overlay District, pursuant to G.L. c. 40Al&ections 7.3, 8.1 and
9.5, respectively, of the Salem Zoning Ordinanssyed by the Salem
Planning Board on August 1, 2013 (“Salem Planningr Approval”).
The Salem Planning Board Approval is marked as lkhi
EFSB-COS-1(a)-1 in the EFSB 13-1 Certificate proosg and is

incorporated by reference in its entirety into Gertificate.

3. A final approval that is the equivalent of a Phlg@emolition Permit of
existing buildings, pursuant to Chapter 12 of thée® Code of Ordinances,
ordinarily issued by the Salem Inspectional Sew/ibepartment. This

approval is appended hereto as Attachment 1.

4. A final approval that is the equivalent of a BuildiPermit for new
construction, pursuant to Chapter 12 of the Saleae®f Ordinances,
ordinarily issued by the Salem Inspectional Sew/ibepartment. This

approval is appended hereto as Attachment 2.
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A final approval that is the equivalent of a Cha@® License, ordinarily
issued by the Massachusetts Department of EnvirotahBrotection
(“MassDEP”) pursuant to G.L. c. 91. This appros@nprises the “Written
Determination” pursuant to M.G.L. c. 91, Waterwaysplication

No. W13-3886-N issued by MassDEP to Footprint onéxiober 1, 2013.
This approval is marked as Exhibit DEP-1 in the BAS-1 Certificate
proceeding and is incorporated by reference iaritgety into this

Certificate.

A final approval that is the equivalent of a Fikaimprehensive Plan
Approval (“CPA”), ordinarily issued by Mass DEP puantto G.L. c. 111
88 142A — 142N and 310 CMR 7.00. This approval goses the Revised
CPA Approval issued by MassDEP on January 30, 201 Revised CPA
Approval is marked as Exhibit DEP-4 in the EFSB11Gertificate
proceeding and is incorporated by reference iaritgety into this

Certificate.

A final approval that is the equivalent of a condarState Fire Marshal

Above Ground Storage Tank Construction Permit asé Rermit, pursuant
to G.L. c. 148, § 37, ordinarily issued by the Madsisetts Department of
Public Safety, Office of the State Fire MarshahisTapproval is appended

hereto as Attachment 3.

[I. CONDITIONS

The granting by the Siting Board of this Certife@nd each of the Approvals herein is

subject to the following conditions:

Cl

Conditions A-W of the Footprint 12-2 Decisiare incorporated by reference into

and are conditions to this Certificate.
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C.2  The applicant shall comply with all applicaféderal, Massachusetts, and City of
Salem statutes, regulations, guidelines, ordinaandspermitting conditions in the
demolition of the existing power plant and struesjrand in the construction and operation
of the proposed project.

C.3  With regard to the four permits issued by@ity of Salem and the approval that is
the equivalent of a combined State Fire Marshalv&b@round Storage Tank Construction
Permit and Use Permit, the applicant must allowGhg of Salem to have a meaningful
opportunity to review the issues related to themis; and to inspect construction of the
tank as it progresses. With respect to the foty &fiSalem permits, the applicant must
allow the City to retain its enforcement authqrag provided in G.L. 164, 8 69K

C.4  With respect to the four City of Salem perite applicant must file with the City
of Salem, for approval by the City, an inspectioselvices plan that provides for the
scheme of the required inspectional tasks througgmabination of permit fee and
controlled construction inspections for the denmnhif construction, and operation of the
proposed project.

C.5 The Footprint 12-2 Decisigrovides that construction of the proposed prajeacst

begin within three years of the issuance date af ffecision, i.e.around and about
October 10, 2016. This Certificate does not chahgedate. Each of the sevapprovals
granted irthis Certificate also shall expire on or about ®etol0, 2016, if construction of
the project has not yet begun by that date. Exdaasnay be granted by written request to
the Siting Board filed prior to the expiration date

C.6  The applicant has an absolute obligation tstract the project in conformance
with all aspects of the project as presented toaguioved by the Siting Board in the
Footprint 12-2 Decisian The applicant is required to notify the SitingalBd of any changes

other than minor variations to the project so thatSiting Board may determine whether to
inquire further into a particular issue. The apgit is obligated to provide the Siting Board
with sufficient information on changes to the pobj® enable the Siting Board to make
these determinations.

C.7  The applicant shall provide a copy of thist{fieate, including all Attachments, to

its general contractor prior to the commencemeibostruction.
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C.8 In accordance with G.L. c. 164, § 69KY2, nonagdisted in Section Il of this
Certificate shall require any approval, consentinii certificate or condition for the
construction, operation, or maintenance of theqmtoj No agency listed in Sectionshall
impose or enforce any law, ordinance, by-law, arleegulation nor take any action nor fail
to take any action which would delay or preventstarction, operation, or maintenance of
the project.

C.9 Inaccordance with G.L. c. 164,8 69K, thatipa of the Certificate which relates
to subject matters within the jurisdiction of thate or local agencies listed in Section Il
shall be enforced by such agency as if it had lo@ectly granted by such agency.

C.10 This Certificate shall be appealable onlyilmely appeal of the EFSB 13-1
Footprint Certificate Decisioto the Massachusetts Supreme Judicial Court,dardance
with G.L. c. 25, 8 5and G. L. c.164, 8 69P.

C.11 The Settlement Agreement between CLF andofiobtdated February 18, 2014 and
attached to this Certificate as Exhibit A, Attacimné, is a condition of this CertificateBy

attaching the SettlemeAgreement as a condition, the Siting Board doesarat cannot,
cede its responsibility to decide future proceeslimgaccordance with applicable statutory
and regulatory requirements and the specific fatt&ach case. The Settlement Agreement
is a private agreement between two parties topftuseeding, Footprint and CLF. The
parties’ expression of their intention concerniatufe Siting Board proceedings does not
bind the Siting Board. Additionally, nothing inettsettlement Agreement changes the
Board’s standard of review for intervention. Faotpshall provide to the Siting Board all
documentation described in the Settlement Agreemecgssary to report on its compliance

with the Settlement Agreement.

R

Steven Clarke, Acting Chair
Energy Facilities Siting Board
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ATTACHMENT 1

EFSB 13-1, FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP

CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL INLIEU OF APHASE II| DEMOLITION PERMIT

1.

Pursuant to its authority under G.L. c. 164688Y2 -690%, the Energy Facilities
Siting Board hereby grants to Footprint Power Satarbor Development LP an
Approval in lieu of a Phase Il Demolition Permibifin the Salem Inspectional
Services Department. This Approval authorizes tanson and operation of the
project as approved by the Energy Facilities SiBiogrd in_Footprint Power Salem
Harbor Development LFEFSB 12-2 (October 10, 2013).

This Approval is issued subject to Condition$ through C.11 in the Certificate of
Environmental Impact and Public Interest that iseappled as Exhibit A to the Final
Decision, _Footprint Certificate DecisioBFSB 13-1 (February 25, 2014).

The Approval incorporates in its entirety thaftiPhase 1l Demolition Permit and
all attachments issued by the Salem Inspectionai&s Department on
December 23, 2013, marked as Exhibit City of SaBeraf, Exhibit A and

Exhibit EFSB-COS-1(Supp) in the EFSB 13-1 Certigcproceeding.

This Approval incorporates all of the conditiammntained in the Salem Planning
Board Approval, issued by the Salem Planning Boardugust 1, 2013, marked as
Exhibit EFSB-COS-1(a)-1 in the EFSB 13-1 Certifecatoceeding.

The applicant and its contractors must comph any other requirements of the
Salem Inspectional Services Department pertairardemolition on the project
site.

The applicant and its contractors must conftrm@ll applicable statutes,
regulations, codes, standards and good enginegeraugces.

R

Steven Clarke, Acting Chair
Energy Facilities Siting Board
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ATTACHMENT 2

EFSB 13-1, FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL INLIEU OF A BUILDING PERMIT

1. Pursuant to its authority under G.L. c. 164688%2 -690%2, the Energy Facilities
Siting Board hereby grants to Footprint Power Satarbor Development LP an
Approval in lieu of a Building Permit from the Saldnspectional Services
Department. This Approval authorizes construciod operation of the project as
approved by the Energy Facilities Siting Board aofprint Power Salem Harbor
Development LPEFSB 12-2 (October 10, 2013).

2. This Approval is issued subject to Condition through C.11 in the Certificate of
Environmental Impact and Public Interest that iseaapled as Exhibit A to the Final
Decision, _Footprint Certificate DecisioBFSB 13-1 (February 25, 2014).

3. The Approval incorporates in its entirety thaftdiBuilding Permit and all
attachments issued by the Salem Inspectional S=repartment on December
23, 2013, marked as Exhibit City of Salem Briefhibxt B and Exhibit
EFSB-COS-3(Supp) in the EFSB 13-1 Certificate pedagy.

4. This Approval incorporates all of the conditiammntained in the Salem Planning
Board Approval, issued by the Salem Planning Boardugust 1, 2013, marked as
Exhibit EFSB-COS-1(a)-1 in the EFSB 13-1 Certifecatoceeding.

5. The applicant and its contractors must compti any other requirements of the
Salem Inspectional Services Department, includumgniot limited to requirements
related to pre-construction and post-constructimpéction of the proposed project.

6. The applicant and its contractors must confarmltapplicable statutes,
regulations, codes, standards and good enginegrangces.

e

Steven Clarke, Acting Chair
Energy Facilities Siting Board
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ATTACHMENT 3

EFSB 13-1, FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP

CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

APPROVAL INLIEU OF A STATE FIRE MARSHAL ABOVE GROUND

CONSTRUCTION PERMIT AND USE PERMIT

Pursuant to its authority under G.L. c. 164688Y2 -690%,, the Energy Facilities
Siting Board hereby grants to Footprint Power Satarbor Development LP an
Approval in lieu of a State Fire Marshal Above GnduConstruction Permit and
Use Permit from the Office of the State Fire Maftshmssachusetts Department of
Public Safety. This Approval authorizes constictand operation of the project
as approved by the Energy Facilities Siting Boar8aotprint Power Salem Harbor
Development LPEFSB 12-2 (October 10, 2013).

This Approval is issued subject to Condition$ through C.11 in the Certificate of
Environmental Impact and Public Interest that iseappled as Exhibit A to the Final
Decision, _Footprint Certificate DecisioBFSB 13-1 (February 25, 2014).

The applicant and its contractors must conftrmll applicable statutes,
regulations, codes, standards and good enginegrangices, including but not
limited to: (1) G.L. c. 148 § 37, 780 CMR, 502 CN6F®4, 527 CMR 9.03,
527 CMR 14.03, and 2003 NFPA 30 for the ConstrucBermit; and

(2) G.L. c. 148 § 37, 502 CMR 5.05 and 502 CMR 3d6he Use Permit.

The applicant and its contractors must compty any other requirements of the
State Fire Marshal or Department of Public Safeiyiuding but not limited to
requirements related to pre-construction and possituction inspection of the
proposed aboveground ammonia storage tank.

e

Steven Clarke, Acting Chair
Energy Facilities Siting Board
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ATTACHMENT 4

EFSB 13-1, FOOTPRINT POWER SALEM HARBOR DEVELOPMENT LP
CERTIFICATE OF ENVIRONMENTAL IMPACT AND PUBLIC INTEREST

SETTLEMENT AGREEMENT BETWEEN CONSERVATION LAW
FOUNDATION AND FOOTPRINT POWER SALEM HARBOR
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SETTLEMENT AGREEMENT

ThisSETTLEMENT AGREEMENT (“Agreement”) is entered into by and among the
Conservation Law Foundation, (“CLF”) and Footpfdwer Salem Harbor Development LP
(“Footprint Power”) (hereinafter collectively refed to as, the “Parties”), as of the 18th day of
February, 2014 (“Effective Date”).

WHEREAS: Footprint Power submitted a petition to constigenerating facility
pursuant to G.L. c. 164, 88 69H and 69J% to theskidsusetts Energy Facilities Siting Board
(“Siting Board”) on August 3, 2012 which was dodets EFSB 12-2 (the “EFSB Approval
Case”). The Siting Board issued a Final DecisidHSB Final Decision”), dated October 10,
2013, approving Footprint Power’s petition to const a nominal 630 MW natural gas-fired,
quick start, electric generation facility (the “Hag") with certain conditions.

WHEREAS: Footprint Power submitted an Initial PetitionAngust 2013 and
Application for a Certificate of Environmental Imggand Public Interest in October 2013
pursuant to G.L. c. 164, 88 69K %2 to 690%: to tiie&Board, which was docketed as EFSB 13-
1 (the “EFSB Certificate Case”). The Siting Boagdued a Tentative Decision, dated February 4,
2014, on Footprint Power’s Initial Petition for &i@ficate of Environmental Impact and Public
Interest (“EFSB Tentative Decision”) proposing$eue a composite certificate incorporating all
state and local permits, approvals or authorizatibat would otherwise be necessary to construct
and operate the Facility.

WHEREAS:. The Massachusetts Department of EnvironmentgkPtion (“MassDEP”)
issued the following approvals in connection whik Facility:

(1) Decision on Variance Request and Written Deternong{DEP
Variance/Written Determination”) dated Novembe2Q13 pursuant to its
authority under M.G.L. Chapter 91 and waterwaysil&gns at 310 CMR
9.00;

(2) Air Quality Plan Approval dated January 30, 20 (tCPA Approval”)
pursuant to its authority under M.G.L. Chapters,81142A-J, 21C, 88 4 and
6, 21E, 8§ 6, and air pollution control regulati@s310 CMR 7.00: Appendix
A, the Nonattainment New Source Review Programbdished pursuant to the
requirements of the federal Clean Air Act at 42..0.8 7502 and § 7503 and
implemented through the regulations approved by BB&uant to 42 U.S.C. §
7410; and

(3) Prevention of Significant Deterioration Permit (‘P 3pproval”) dated January
30, 2014, under 42 U.S.C. 88 748t(®eq., 40 C.F.R. § 52.21, and the
Agreement for Delegation of the Federal PreventibSignificant
Deterioration Program, dated April 2011, by thetddiStates Environmental
Protection Agency, (Region 1) to the MassDEP.

1
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WHEREAS: CLF has challenged the legality of the EFSB Fidecision, the EFSB
Tentative Decision, the DEP Variance/Written Deteation, and has intervened in the CPA
Approval and the PSD Approval as follows:

(1) On November 8, 2013, CLF filed with the SupremedatiCourt a Petition for
Appeal of the EFSB Final Decision (“‘EFSB Appeal”);

(2) On November 8, 2013, CLF filed with MassDEP a Motior Mandatory
Intervention in the Matter of Footprint Power Salklarbor Development LP,
Transmittal No. X254064, Application No. NE-12-0Q2ir Permitting
Proceeding”); and

(3) On November 22, 2013, CLF filed with the MassDERdefof Appeals and
Dispute Resolution (“OADR”) a Notice of Claim fon &djudicatory Appeal
and Request for Adjudicatory Hearing with respedhe DEP
Variance/Written Determination (“DEP Appeal”).

Items (1) through (3) above are collectively rederto as the “Appeals.”

WHEREAS: The Appeals are currently pending before thespective tribunals.

WHEREAS:. The Commonwealth of Massachusetts enacted thieaG\Varming
Solutions Act, Chapter 298 of the Acts of 2008 (“SW), in order to, among other things, reduce
greenhouse gas (“GHG”) emissions to at least 80@mb&990 levels by 2050 (the “GWSA 2050
mandate”).

WHEREAS: The petition filed by Footprint Power is thesfipetition to construct a
generating facility filed with the EFSB since theaetment of the GWSA and therefore there is no
precedent with respect to the proper standardheostope and type of information necessary to
demonstrate a proposed facility’s consistency WithGWSA in general or the GWSA 2050
mandate in particular.

WHEREAS: There are currently no regulations in place gravide guidance to
applicants before the EFSB or other agencies o€tlramonwealth with respect to demonstrating
consistency with the GWSA 2050 mandate.

WHEREAS: Achieving the GWSA 2050 mandate is an esseeakghent in mitigating the
impacts of climate change on the Commonwealth’srenment.

WHEREAS: The Parties have engaged in settlement disqussiodetermine the
appropriate basis to measure and demonstrate amplivith the GWSA and have arrived at a
framework that demonstrates the Facility's commeawith the GWSA 2050 mandate and that
provides a potential set of minimum enforceabledtttons that should be met for future
applicants seeking to demonstrate compliance afdufacilities.
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WHEREAS: The absence of regulations imposing GHG emisgliomts for the power
sector as set forth in the GWSA makes it diffidaltproposed natural gas power plant
infrastructure to demonstrate conformity with th&/6A and the Act’'s deep emission reduction
requirements. Although stack GHG emissions frotanmah gas combustion are lower than
emissions from combusting coal or oil, natural igastill a fossil fuel which results in substantial
amounts of GHG emissions.

WHEREAS: To the extent that electricity generated frorturel gas replaces electricity
generated from coal or oil, it can result in deseehGHG emissions. However, the substantial
GHG emissions resulting from natural gas combusgguire that new natural gas infrastructure,
including generating facilities, must be appromiyatonditioned to require emission limits in
conformance with the GWSA mandates. Such conditioost assure that sector-wide GHG
emissions, inclusive of GHG emissions from new ratgas infrastructure including generating
facilities, are at or below the 80% reduction lelygl2050.

WHEREAS: The Parties agree that the conditions estaldighéhis settlement
agreement, including the adoption of declining atmmarbon dioxide emission limits and a
limitation on the useful life of a facility, represt the types of threshold conditions that may
permit new fossil fuel infrastructure, includingngeating facilities, to demonstrate compliance
with the GWSA, including the GWSA’s 2050 mandate.

WHEREAS: The Facility has been designed as an efficiadtfeexible generating
solution capable of supplanting less efficient, enleighly polluting facilities and includes quick
start capabilities that may provide reliability\sees or firming support for renewable resources, a
critical element of reaching the GWSA 2050 mandate.

WHEREAS: The Parties have raised competing and disputedhslwith regard to
various issues contained in the Tentative Deciaimhthe Appeals but have agreed that it is in
their mutual interest to resolve and settle the@enatraised in the Appeals upon the terms and
conditions more fully set forth herein, such reiolu and settlement being without any admission
by the Parties of any fault or liability or any &gssue not explicitly addressed in this Agreement

WHEREAS: The Massachusetts Executive Office of EnergyEmdronmental Affairs
has made certain commitments to CLF related toirwain its efforts to achieve the GWSA
objectives, as embodied in a "Commitment Lettexirearating future actions by Massachusetts.

NOW, THEREFORE: In consideration of the following mutual pronmssagreements
and covenants set forth herein and for other goodvaluable consideration, the Parties agree,
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subject to approval and incorporation, without nfigdtion, of this Agreement into the Certificate
of Environmental Impact and Public Interest grariigdhe EFSB, as follows:

1. Additional M easures Regarding Greenhouse Gases.

In addition to the requirements set forth in theAGkpproval and the PSD Permit
(collectively, with this Agreement, the “Permitsthe parties agree that, provided that CLF fully
complies with the terms of this Agreement:

a. GHG Reductions Subject to the following provisions, the annkactility-Wide
emissions of CQ (“COz. Cap), from the date of commencement of commercial
operation of the Facility through the end of calengear 2025, shall not exceed
2,279,530 tons per year (“tpy”), and, thereaftee, Q. Capshall be reduced in
amounts consistent with the GWSA mandate of at B@& reductions of GHG from
1990 levels, as follows:

Year [ CQcCap (tpy) | Year| CQCap (tpy) | Year| CQ Cap (tpy)
2016 2,279,530 2028 2,060,698 2040 1,185,379
2017 2,279,530 2029 1,987,754 2041 1,112,424
2018 2,279,530 2030 1,914,810 2042 1,039,482
2019 2,279,530 2031 1,841,866 2043 966,534
2020 2,279,530 2032 1,768,922 2044 893,594
2021 2,279,53( 2033 1,695,978 2045 820,65(
2022 2,279,530 2034 1,623,034 2046 747,706
2023 2,279,530 2035 1,550,090 2047 674,762
2024 2,279,530 2036 1,477,146 2048 601,81
2025 2,279,53( 2037 1,404,202 2049 528,874
2026 2,206,586 2038 1,331,258

2027 2,133,642 2039 1,258,314

b. Demonstration of Compliancen order to demonstrate compliance with the ligci
Wide CQ. Cap in each calendar year, the Facility may aehibe CQ, Cap by:

0] controlling operations at the Facility to limit Actl CQ, Emissions to a level at
or below the applicable year's GQCap, and/or

(i) in the event that Actual GIREmissions exceed the applicable £Cap, the
Facility may demonstrate compliance by retiringset§, as set forth in section
c., below, to offset the amount by which the Act@&le Emissions exceed the
COCap.
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c. Offsets For purposes of demonstrating compliance wigh@i.Cap, as set forth in
Section 1.b.(ii), above, allowances will be credtebte used as offsets as follows:

(i)

(ii)

(iii)

CO, Operating Offsets In any calendar year in which the Facility’s adtu
annual facility-wide emissions of GE{“Actual CO,.Emission¥) are less than
the Facility’s CQCap, the difference (in tpy) between Actual £Bmissions
and the C@.Cap for such calendar year shall be deemed off$e¢te
following rates:

For CQ. Operating Offsets created from 202®21: Offset = 90%
For CQe Operating Offsets created from 202026: Offset = 80%
For CQ. Operating Offsets created from 202D31: Offset = 70%
For CQ. Operating Offsets created from 202D36: Offset = 60%
For CQe Operating Offsets created from 202D46: Offset = 50%
CO,e Operating Offsets may not be created after 2046.

-0 Q0o

RGGI Offsets Actual Regional Greenhouse Gas Initiative (RGGXD, or
COye credits or allowances (“Actual RGGI Allowance”) ylae used to offset
Actual CQeEmissions calculated as follows: Offset = Actu@®& Allowance
x (price paid per ton/ $3)) but at no greater than a ton for ton basis.

Other Offsets: The Facility may also procure offidef purchasing Class
1 Massachusetts Renewable Energy Certificatessiimggin
Massachusetts RPS-eligible, local renewable gdparptojects or
energy efficiency and demand response projectsstigily capacity to
the NEMA/Boston area, or other methods that areaysal by CLF as
real, permanent, verifiable, surplus offsets of Gét@issions in
Massachusetts or in connection with electricity@igol to Massachusetts
customers. Any offsets created in accordance \withgrovision shall be
calculated as follows:

a. Massachusetts Class | REC Offset: 1 Massachusketts CREC =
Offset equivalent to the marginal @@mission rate for all units in
New England as reported in the ISO-NE Electric Gatoe Air
Emissions Report for the year in which the REC piarshased.

b. Investment in Massachusetts Class | RPS-eligibtslIrenewable
generation, energy efficiency or demand responsesures that
supply capacity to the NEMA/Boston area: 1 MWh afdy solar, EE
or DR = Offset equivalent to the marginal £€mission rate for all
units in New England as reported in the ISO-NE &ie&enerator

Or any similar mandatory program applicable to the Facility that replaces or supplements RGGI.
Annually adjusted based on any increase in the @uoasPrice Index commencing in 2017.
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Air Emissions Report for the year in which the pugjfirst begins
generating/reducing energy.

d. Monitoring and Reporting Requiremenid/ithin 60 days after the end of each
calendar year covered under this agreement, Foo®ower shall provide CLF with
documentation demonstrating compliance with thed&@issions limitations included in
this agreement. Documentation of facility-wide estoss may be in the form of reports
accepted by EPA in compliance with Title V, or swther form as mutually agreed upon
by the Parties. Separate documentation shall beda® to the extent that compliance is
achieved through the use of offsets. Documentatgarding offsets shall include proof of
the purchase of RGGI offsets, Massachusetts CRECIs, investment in Massachusetts
Class | RPS-eligible local renewable generatioeygyefficiency or demand response
measures, or, in the case of any other CLF-approffedt, documentation that is mutually
agreed upon by the Parties.

2. Final shut-down and decommissioning:

The parties agree that, provided that CLF fully pbes with the terms of this Agreement, the
Facility shall cease commercial operations no tan January 1, 2050, unless otherwise required
by law and shall be fully decommissioned within teaendar years of shutdown.

3. Expiration of Conditions.

Notwithstanding anything in the foregoing to thetary, the parties agree that the provisions
of Paragraph 1 above shall no longer apply and ne €éurther force or effect in the event that
either:

a. MassDEP promulgates and implements new regulatmpnspant to the GWSA,
which establish declining annual aggregate emisdiamts consistent with the
GWSA's requirements to reduce Massachusetts greselgas emissions at least
25% below 1990 levels by 2020 and at least 80%W&RO0 levels by 2050,
provided that such new regulations are binding@n and existing power plants
(including Salem Harbor Station) in Massachusattd the ends of their
operational lives; or

b. the Federal government adopts and implements magutarestricting GHG
emissions nationally to levels commensurate witdséhprovided in the GWSA
(i.e., no less stringent than 80% reduction froraQLevel by 2050);

4. Siting Board Proceedings:

The Parties agree jointly to file this Agreementhwvthe Siting Board, during the comment
period on the Tentative Decision requesting that3hing Board append this Agreement to its
final decision in the Certificate Case and requompliance with this Agreement as an
enforceable condition of its approval of the Ceartdife.

6
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5. Air Permits

Concurrent with filing its application for Title @perating Permit for the Facility, Footprint
Power shall submit an application for minor permddification to MassDEP to incorporate
the terms of this Agreement into the Facility’s Goehensive Plan Approval. In addition,
Footprint Power shall include this Agreement agjgpendix to its application for a Title V
Operating Permit for the Facility and shall requbst MassDEP include the terms of this
Agreement in the Title V Operating Permit as péthe federally enforceable emission
limitations for the facility.

6. Withdrawal of Appealsand Pleadings.

CLF agrees to voluntarily dismiss its pending Agpemcluding, as follows:

(a) CLF agrees, within 5 business days of the approfvide Siting Board pursuant to
paragraph 4 above, to file to voluntarily dismisthwprejudice the EFSB Appeal and
that it will not file or support any future appealsthe EFSB Final Decision or any
final decision that complies with Paragraph 4 abawvthe underlying permits
contained therein; provided that Footprint Powdyfcomplies with the terms of this
Agreement. Notwithstanding the foregoing, CLF wiidit be barred from enforcing the
terms of this Agreement nor does this Agreemeanyway bar CLF from challenging
any new application before the Siting Board;

(b) CLF agrees, within 5 business days of the approfvide Siting Board pursuant to
paragraph 4 above, to withdraw its motion forniwnéation in the Air Permitting
Proceeding and to withdraw as Authorized Represigattor the ten persons group;

(c) CLF agrees that it will not file or support any apjs of the Comprehensive Plan
Approval that was issued for the facility on Jayu@®, 2014 provided that Footprint
Power fully complies with the terms of this AgreatheéNotwithstanding the foregoing,
CLF will not be barred from enforcing the termglut Agreement nor does this
Agreement in any way bar CLF from challenging amyife applications to modify or
enforce the terms of the CPA Approval (except icoadance with this Agreement or
that do not increase emission levels) or any apfiins for new air permits for sources
at this site;

(d) CLF agrees that it will not file or support any appof or other challenge or objection
to the PSD Approval that was issued for the facom January 30, 2014 provided that
Footprint Power fully complies with the terms oistiagreement. Notwithstanding the
foregoing, nothing in this Agreement shall be comsd to act as a bar to CLF
challenging the authority of MassDEP to issue P8Bnits pursuant to the existing
Delegation Agreement with respect to any facilitlyey than the Facility, nor does this
Agreement represent an admission by CLF that swtedation Agreement is
authorized under Massachusetts or federal law;
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(e) CLF agrees that it will, within 5 business dayslef approval of the Siting Board

(f)

pursuant to paragraph 4 above, file to voluntatigmiss without prejudice the action
for declaratory judgment that it filed in Massada#its Superior Court on behalf of CLF
and a ten residents group on January 14, 2014poaptasCLF et al. v. Massachusetts
Department of Environmental Protection, Civil Docket #SUCV2014-00161-H.
Notwithstanding the foregoing, nothing in this Agneent shall be construed to act as a
bar to CLF challenging the authority of MADEP teug PSD permits pursuant to the
existing Delegation Agreement with respect to awylity other than the Facility, nor
does this Agreement represent an admission by Gatfstich Delegation Agreement is
authorized under Massachusetts or federal law;

CLF agrees that it will, within 5 business dayshaf approval of the Siting Board
pursuant to paragraph 4 above, file to voluntatigmiss its appeal of the c. 91
variance/written determination issued by the Mdsssetts Department of
Environmental Protection on November 1, 2013 aribwithdraw as the authorized
representative for the ten residents group. Nostatiding the foregoing, nothing in
this Agreement shall have any precedential efféttt vespect to the authority of the
Massachusetts Department of Environmental Protettiassue variances for non-
water dependent electric generating facilitieswadirit serve as an admission by CLF
that the Siting Board has the authority to incogp@isuch decisions into a Certificate
thereby terminating the administrative appeal pseceaor shall it be construed to act as
a bar to CLF challenging the authority of the Masssetts Department of
Environmental Protection to issue a variance fooa-water dependent electric
generating facility other than the Facility or #agthority of the Siting Board to
incorporate such a variance into a Certificate,dua®s this Agreement represent an
admission by CLF that such a variance is authonzeter Massachusetts law;

(g) Footprint Power will work with CLF to obtain suffent environmental information

from Algonquin Gas Transmission with respect todhs lateral from the HubLine to
the Facility to ensure that the construction meshedl appropriately protect the
environment and will demonstrate that the consibnadf the lateral will not serve to
increase the capacity digonquin’s system. Upon receipt of such satisiact
information so demonstrating, CLF agrees not tagstoor appeal or otherwise delay
any approval of such lateral.

7. Level Playing Field.

It is the intention of the Parties that FootprioiNRer not be disadvantaged in the wholesale
electricity market by agreeing to the foregoingrter In addition, it is the intention of the pastie
that any subsequently permitted facility will béogcted to conditions at least as stringent asethos
set forth herein. Accordingly, if after five yeasscommercial operation of the Facility, Footprint
Power reasonably believes that a power plant dtatived approvals from the EFSB and a
MassDEP air permit, arising from applications filmdor after the date of this Agreement, is in
any respect subject to materially less stringesiirements than those which are set forth in this

8
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Agreement, Footprint Power may provide notice tdCincluding an explanation of the terms

and conditions applicable to the subsequently ajgat@ower plant, and proposed modifications

to the terms and conditions set forth herein), @ag reopen these terms to seek agreement with
CLF on conforming terms and conditions analogousidse applicable to the subsequently
approved plant. The Parties will work cooperatgwel identify proceedings before EFSB and
MassDEP that may impact this provision with theirttthat they will be in a position to submit
public comments or intervene in the proceedingadocate for terms consistent with this
Agreement. Upon the approval of any applicable sgbent permits, CLF will negotiate in good
faith to ensure analogous terms and will not opmrsereasonably withhold consent to analogous
terms.

8. Effective Date.

This Settlement Agreement is effective upon then§iBoard’s adoption of the Agreement,
without reservation, in its entirety as a conditafrapproving Footprint Power’s Application for a
Certificate.

9. Additional Conditions.

(a) This Agreement establishes no principles, and ghatilbe deemed to foreclose any
party from making any contention in any future @eding or investigation, with
respect to any issues raised in this proceedingpas to those issues and terms that
are stated in this Agreement as being specificabgolved by approval and
incorporation of this Agreement as a conditionhef Certificate;

(b) This Agreement shall not be deemed in any respecbmstitute an admission by any
party that any allegation or contention in thisgaeding, or any fact relating to any
other pending proceeding cited in this documerttuis or false.

(c) Except as specified in this Agreement to ensure ptiamce with the GWSA, the
issuance of a Final Decision by the Siting Boarcorporating this Agreement as a
condition of the Certificate shall not in any respeonstitute a determination by the
Siting Board, by virtue of incorporation in this Agment, as to the merits of any other
issue raised in this proceeding or any proceedieg  this document;

(d) This Agreement is the product of settlement negona. The Parties agree that the
content of those negotiations (including any wopgra or documents produced in
connection with the negotiations) are confidentthiat all offers of settlement are
without prejudice to the position of any party @rticipant presenting such offer or
participating in such discussion, and, except foree rights related to this Agreement
or defend against claims made under this Agreentlesit,they will not use the content
of those negotiations in any manner in these oerofitoceedings involving one or
more of the parties to this Agreement, or otherwise

9
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(e) The provisions of this Agreement are not severaliiés Agreement is conditioned on

(f)

its approval and incorporation into the Final Damisas a condition of the issuance of
the Certificate by the Siting Board no later thaarbh 3, 2014 (“Requested Approval
Date”). The Parties agree that the Requested Appidate of this Agreement may be
extended upon the mutual consent of the SettlingieBaand notification of such
extension to the Siting Board;

If the Siting Board does not approve and incorpothis Agreement in its entirety by
the Requested Approval Date, as may be extendadulyal Agreement of the Parties,
this Agreement shall be null and void and this Agnent shall be deemed to be
withdrawn and shall not constitute a part of theord in any proceeding or be used for
any other purpose;

(g) The Parties agree to bear their own costs, expemskattorney fees associated with all

proceedings referenced herein;

(h) This Agreement shall constitute the complete artdeeagreement and understanding

(i)

()

between the Parties relating to the subject matteeof, and all previous agreements,
discussions, communications and correspondence reghect to the subject matter
hereof shall be superseded by the execution andedglof this Agreement. This
Agreement may not be modified or amended exceatvmiting signed by or on behalf
of the Parties hereto, or, if such modificatioraorendment affects less than all of the
Parties hereto, signed by the affected ones dP#rges.

This Agreement shall be governed, interpreted amtstcued in accordance with the
laws of the Commonwealth of Massachusetts, ana@pptcable, the United States of
America, the Massachusetts courts (including, gsamuiate, the United States District
Court for the District of Massachusetts) beinggbke and exclusive jurisdiction for the
determination of any future disputes relating heratising hereunder or in connection
herewith.

The undersigned represent and warrant that theg llae right, capacity and all
necessary authorization to execute this Agreenasmd,that the Agreement is binding
upon the Parties their successors and assigns.

(k) The Parties acknowledge that they have been repessewith respect to this

Agreement by legal counsel of their own choosihgt they have read this Agreement
and have had it fully explained to them by couresadl are completely aware of its
contents and legal effects, and agree that no pnetson in the interpretation of this

Agreement shall arise based upon the identity efdtafter of this Agreement or any of
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its provisions. It is agreed and understood th&t Agreement may be executed in
multiple counterparts, each of which will be deenb@dbe an original and collectively
shall constitute one Agreement.

() Notwithstanding any foregoing provisions in thisrAgment to the contrary, CLF and
Footprint Power reserve their rights to enforce Beaties’ obligations under this
Agreement.

{Signature Page Follows}
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IN WITNESS WHEREOF, the Parties hereto have catlisdAgreement to be executed
by their respective duly authorized representatagsesf the Effective Date.

CONSERVATION LAW FOUNDATION

By:

Sean Mahoney
Executive Vice-President

FOOTPRINT POWER SALEM HARBOR
DEVELOPMENT LP, by its General Partner,
FOOTPRINT POWER SH DEVCO GP LLC

By:

Scott G. Silverstein
President & COO

12



EFSB 13-1

APPROVED by the Energy Facilities Siting Boardtatmeeting of February 20, 2014, by the
members present and voting. Voting for approvahefTentative Decision as amended: Steven
Clarke, (Acting Energy Facilities Siting Board CtiBesignee for Richard Sullivan, Secretary,
Executive Office of Energy and Environmental Af&irAnn G. Berwick, Chair, Department of
Public Utilities, Jolette A. Westbrook, Commissiangepartment of Public Utilities; Mark Sylvia
(Commissioner, Department of Energy Resources) Eaiua Kreuter (Designee for Secretary,

Executive Office of Housing and Economic Developthen

e

Steven Clarke, Acting Chair
Energy Facilities Siting Board




