COMMONWEALTH OF MASSACHUSETTS
Energy Facilities Siting Board

In the Matter of the Petition of )
Nicke Hill Energy, LLC, for Approvd to
Congtruct a Bulk Generating Facility in the
Town of Dracut, Massachusetts

EFSB 99-3
RULING ON MOTION TO VACATE

ACTION BY CONSENT

PROCEDURAL HISTORY

On April 1, 1999, Nickd Hill Energy, LLC (“Nicke Hill”) filed with the Energy Facilities Siting
Board (“ Siting Board”) a petition for gpprova to construct a 750 megawait (“MW”) gasfired
combined-cycle generating facility in the Town of Dracut (“proposed project”) pursuant to G.L. c. 164,
§69J/4 The Siting Board issued its Find Decision approving the project on November 13, 2000.
Nickd Hill Energy, LLC, 11 DOMSB 83 (2000) (“Find Decison’). On December 20, 2000,
Merrimack Valey Residents for the Environment, Inc. (“MVRE") and the Town of Andover
(“Andover”) filed ajoint petition to gpped the Find Decison pursuantto G.L.c. 25,85and G.L. c.
164, § 69P, with the Supreme Judicial Court.

OnJune 1, 2001, MVRE filed aMotion to Vacate the Fina Decison of the Energy Facilities
Siting Board (“MVRE Mation”).2 On June 7, 2001, Nicke Hill and the Town of Dracut each filed an
opposition to MVRE s Mation (“Nicke Hill Oppostion;” “Town of Dracut Opposition”). Alsoon
June 7, 2001, MVRE filed a Reply to Nicke Hill’s Oppostion (*“MVRE Reply”). On June 21, 2001,
MV RE filed a Supplement to the MVRE Moation (*MVRE Supplement”). On June 25, 2001, Nickel
Hill filed aresponse to the MVRE Supplement (“Nickel Hill Responsg’). On June 27, 2001, MVRE
filed a Second Reply (“MVRE Second Reply”).

! The partiesfiled a Joint Motion to Reserve and Report the matter to the full Supreme Judicia
Court. This motion was granted by the Single Justice on March 21, 2001. Briefing has
concluded and ora argument before the Supreme Judicia Court is scheduled for September 6,
2001 (Supreme Judicid Court Notice of Ora Argument, August 3, 2001).

2 Inits cover letter, MV RE requests oral argument on its Motion.
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1. POSITIONS OF THE PARTIES

A. Pogtion of MVRE

MVRE argues that the Find Decison should be vacated because certain representations made
by Nicke Hill during the proceeding may no longer be accurate (MVRE Motion at 1). In support,
MV RE assarts that affidavits® submitted in support of MVRE’s Mation and the public announcement*
by Congtdlation Power, Inc. (“Congdlation”), Nicke Hill’s parent company, indicating that
Congeéllation will not develop the proposed project at this time contradict testimony and evidence
offered by Nicke Hill during the evidentiary hearings (MVRE Mation a 1-2; MVRE Supplement at 2).
MV RE argues that such contradicted testimony and evidence cannot serve as abasisfor any finding in
the Find Decision (id.).°

MV RE aso contends that because Nicke Hill has * abandoned the Project because of . . . its
inability to compete,” a controversy no longer exists and, consequently, it is gppropriate to vacate the
Find Decisonas moot (MVRE Motion at 1-2, dting Building Comm'r of Cambridge v. Building Code
Appeals Bd., 34 Mass. App. Ct. 696 (1993); Jones v. Superintendent, M assachusetts Correctional
Inst. &t Bridgewater, 5 Mass. App. Ct. 880 (1977); Lebe v. Cardone, Mass. Superior Court, No.
Civ. A 990646, 1999 WL 674247; Connally v. Moreno, Mass. Superior Court, No. Civ. A 98-
00325, 1998 WL 472038).

Finaly, MVRE notes the possibility that Nickel Hill may seek a purchaser for the proposed

3 MVRE provided an affidavit of an MV RE officer indicating that she had been told that
Congeéllation would not develop the proposed project and that Nickel Hill had withdrawn from
aPayment in Lieu of Taxes (“PILOT”) Agreement with the Town of Dracut and an agreement
to lease with the gte owner (MVRE Moation a 2, Affdiavit A). MVRE dso provided affidavits
by counsel of record for MV RE, with gppended newspaper articles (MVRE Motion at 2,
Affidavit B, and atachment, Affidavit C).

4 MVRE provided an “External Statement” authored by Constellation Power Source dated May
22, 2001, which indicates it will not build the proposed facility “due primarily to the changed
conditionsin the New England energy market” (MV RE Supplement at Exhibit A).

5 MV RE argues that the contradicted testimony and evidence concern a proposed noise
easement; an executed term sheet for the potentia lease and option to purchase of the 25-acre
gte; displacement of New England regiona emissons, a specid permit issued by the Town of
Dracut addressing the widening of an intersection and dreet; “the entire pollution profile
assigned to the plant;” and other “ numerous representations’ (MVRE Motion at 1-3; MVRE
Supplement a 2; MVRE Reply at 1).
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project, and argues that any transfer of the Siting Board approval is prohibited by G.L. c. 164, § 1F
(MVRE Mation at 4). Inthe dternative, MV RE asserts that the Siting Board rdlied in its Find Decision
upon the expertise of Constellation as amgor reason for gpproving the project, and argues that another
developer might not have smilar expertise (id.).

In summary, MV RE requests that the Siting Board vacate its Final Decison, after which the
pending apped may be dismissed as moot (MVRE Mation a 6). In the aternative, MV RE requests
that the Siting Board schedule an evidentiary hearing and/or briefing of the issuesraised in MVRE's
Motion to alow for gpped of this ruling on MVRE's Motion as part of the current appellate proceeding
(MVRE Mation at 3, 5-6; MVRE Supplement at 3). In support, MVRE arguesit is appropriate to
add newly discovered evidence to amotion and argues a judgment may be vacated based upon newly
discovered evidence or subsequent developments (id.)(dting Mass. R. Civ. P. 59; Commonwedth v.
Lanigan, 419 Mass. 15 (1994); Commonwesdlth v. Jones, 432 Mass. 623 (2000)).

B. Postion of Nicke Hill

Nickd Hill argues MVRE' s Mation lacks any basis because it raises issues not currently before
the Siting Board and is not a proper pleading (Nickel Hill Opposition at 1). Nicke Hill argues that,
athough Congdlation has made an initial determination not to proceed with the project, the formd
announcement of this determination has been postponed to dlow other quaified entities to acquire
Nickd Hill and itsassets (id. a 2). Nicked Hill satesthat it has not formally withdrawn from any
permits, contracts, or approvas, and that it remains in complete compliance with the Siting Board's
approva (id. a 2-4). Nicke Hill dso arguesthat the Fina Decison rendered by the Siting Board must
be considered asfind becauseif an agency retained jurisdiction to vacate its own decison after it has
become apped able to the court system, no agency decison could ever be considered find under G.L.
c. 30A, 814 (id. at 2).

Nicke Hill further argues that even if MVRE's Motion were properly before the Siting Board,
the interests of Congdlation in this project are fredly assignable (id. at 1). Nicke Hill notes that, in the
past, Siting Board approvas have been vadidly transferred to other entities and that such gpprovas are
transferable and assgnable as long as the Siting Board is noticed and the substantive requirements of
the Find Decisgon are followed (id. a 3-4). Nicke Hill states that should a transfer occur, the Siting
Board would be informed (id. a 4). Nickd Hill further argues G.L. c. 164, § 1F isirrdevant and
ingpplicable to Nickd Hill or this proceeding (id. at 3-4).

In response to MVRE' s argument that the Fina Decisionis moot, Nickd Hill argues MVRE
has not demondtrated that Nickel Hill has rdinquished its stake in the vdidity of the Siting Board' s Find
Decision (id. at 5)(dting Blake v. Massachusetts Parole Bd., 369 Mass. 701, 703 (1976)(holding
litigation is congdered moot when the party who claimed to be aggrieved ceases to have a persond
gakein its outcome)). Nickel Hill notesthat MVRE s Motion is based solely on two newspaper
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articles and conversations between MV RE and the Town Manager, the press, or agents for Nicke Hill
(Nicke Hill Opposition at 5). Nickd Hill asserts that such information cannot serve as abassfor the
Siting Board to vacate its own decison as moot (id. a 3-4). Findly, Nickd Hill argues that the
statements attributable to Nicke Hill and Congtellation regarding a possible or expected event, printed
in a newspaper, are not “binding admissons’ and MV RE's arguments are therefore based on
speculation, hearsay, and a desire to see this project terminated (id.).

C. Podtion of the Town of Dracut

The Town of Dracut asserts that, contrary to MVRE' s assertions, the Dracut Town Manager
did not state to an officer of MVRE that Nickd Hill was withdrawing from its PILOT Agreement or its
agreement with the owner of the site of the proposed project (Town of Dracut Opposition a 1).° The
Town of Dracut dso argues that the affidavit of an MV RE officer describing her conversation with the
Town Manager regarding Nicke Hill’s plans condtitutes hearsay and should not be given any weight
(id. a 2). The Town of Dracut asserts that while hearsay statements may be admissblein
adminigrative proceedings to support the truth of the matter asserted, the Hearing Officer should
determine the reliability of the statements by |ooking to the circumstances under which the satements
were made (id.).

The Town of Dracut aso notes that the Town Manager has no authority to speak on behdf of
Nickd Hill (id.). Moreover, the Town of Dracut asserts such statements cannot be used for estoppel
purposes (id.).

D. Anadyss and Findings

1. Request for Orad Argument

Under Siting Board regulations, the scheduling of ora argument on amotion is discretionary.
980 CMR, 81.04(3). Because the parties have submitted extensive written argument, MV RE’ s request
for ora argument is hereby denied.

2. Moation to Vacate

After taking into condderation al argument presented, MVRE's Mation to Vacate the Find
Decison is denied on two grounds: firgt, the motion is not properly before the Siting Board at thistime,
and second, MV RE’ s substantive arguments do not support its Motion to Vacate.

6 The Town of Dracut submitted an affidavit from the Town Manager to this effect (Town of
Dracut Opposition).
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A motion to vacate a Siting Board find decision currently on gpped with the Supreme Judicid
Court isinappropriate. Because an gpped of a Siting Board fina decision may be taken
to the Supreme Judicia Court by an aggrieved party in interest pursuant to G.L. ¢. 164, 8 69P and c.
25, 8 5, the Siting Board may not reverse or vacate its Final Decision absent certain extraordinary
circumstances which are not present inthiscase. See G.L. ¢. 30A, 8 14 (“[w]here a statutory form of
judicid review is provided such statutory form shal govern in al respects, except as to standards of
review”); Fitchburg Gas and Elec. Light Co. v. Department of Public Utilities, 394 Mass. 671, 677
(1985); Federman v. Board of Appedals of Marblehead, 35 Mass. App. Ct. 727 (1994); Pastene Wine
& Spirits Co., Inc., v. Alcohalic Beverages Control Comm’'n, 16 Mass. App. Ct. 156 (1983).
Moreover, an administrative agency may not reverse or vacate a decision on the basis of evidence
obtained after the close of an adminigirative proceeding without reopening the proceeding. See Vitde
v. Planning Bd. of Newburyport, 10 Mass. App. Ct. 483 (1980). Therefore, because an appedl of the
Fina Decison may be and was filed, MVRE's Mation to Vacate the Find Decisonis denied on
procedura grounds.

MVRE's subgtantive arguments in support of its Motion to Vacate dso are ingpposte. MVRE
arguesthat the Find Decigon should be vacated on two grounds. First, MV RE argues that because
Congellation has decided not to pursue development of this project, no controversy exists and the Find
Decisgonis moot and should be vacated. Second, MV RE argues that Congtellation’s decision not to
pursue development of the proposed project undercuts certain testimony of Nickel Hill’ s witnesses
offered during the proceeding, which testimony may have served as abasis for findings in the Find
Decison

MVRE's argument that no controversy exigts, and that the Find Decision therefore is moot and
should be vacated, fails because the procedura posture of this matter has not changed.” Nickd Hill's
petition to congtruct a generating facility was properly adjudicated and decided by the Siting Board.
The decison isfind, and isin fact on gpped. No credible evidence dtering this procedura posture has
been presented. Newspaper articles notwithstanding, it is evident from the pleadings that Nickel Hill
retains an interest in ether constructing or selling the Nickd Hill project and astrong interest in the
continuing vdidity of the Final Decison Logicdly, no person other than Nickel Hill is capable of
determining or authorized to determine when Nickel Hill no longer retains any interest in the project. If

! The Siting Board aso notes that MV RE cites case law that addresses the mootness of
complaints and appedls rather than mootness of an adjudicated adminigrative law decison. See
Lebel v.Cardone, Mass. Superior Court, No. Civ. A 990646, 1999 WL 674247; Connally v.
Morneo Mass. Superior Court, No. Civ. A 98-00325, 1998 472038; Building Comm'r. of
Cambridge v. Building Code Appeds Bd., 34 Mass. App. Ct. 696 (1993); Jonesv.

Superintendent, Massachusetts Correctional Indtitution at Bridgewater, 5 Mass. App. Ct. 880
(2977).
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Nickel Hill ever determinesthat it has no remaining interest in the Find Decision, it may, if it chooses,
withdraw its petition to construct. See Slver City Energy Limited Partnership (Action by Consent), 4
DOMSB 445 (1994); Eastern Energy Corporation (Action by Consent), 4 DOMSB 213 (1996);
Altresco Lynn, Inc. (Action by Consent), 4 DOMSB 459 (1993). The Siting Board will consider a
motion to withdraw if and when Nicked Hill choosesto file one.

Moreover, as a general matter, an issued Find Decison does not necessarily become moot
samply because the gpplicant declines to proceed with the proposed project. The Siting Board issues
an approva, through the process of an adjudication, of an applicant’s petition. See G.L. c. 164, §
693/ c. 30A, 8 11. Neither statutory nor regulatory law requires the recipient of a Siting Board
approval to construct an approved project. However, if the project is to be constructed, construction
generdly must commence within three years of the date of the Findl Decision® See Nickd Hill Energy.
LLC, 11 DOMSB 83, at 250 (2000); Sithe West Medway, LLC, 10 DOMSB 274, at 372; Southern
Energy Kenddl, LLC, 11 DOMSB 255, at 396 (2000). Because an applicant is not compelled to
congtruct an approved project, and because the Find Decison affords the gpplicant three yearsin
which to begin congtruction, an interim decision not to construct the proposed project does not warrant
vacating the Find Decison  See Building Comm'r. of Cambridge, 34 Mass. App. Ct. 696 (1993).

Findly, after reviewing MV RE's pleadings and the content of the Find Decison, the Siting
Board concludes that nothing offered by MV RE directly contradicts testimony relied on in the Find
Decison Changesin the status of the development of the proposed project, if they occur, do not
automatically make prior sworn testimony incorrect. Further, anumber of issuesraised by MVRE,
including the economics of the proposed project and the power development expertise of the
developer, are clearly outside the statutory scope of the Siting Board' s review of power plants. See
G.L. c. 164, 8§ 69374 Notice of Inquiry with regard to the Siting Board's Standard of Review for
Generdiing Facility Viability, 7 DOMSB 19 (1998). The Siting Board concludes that Congtellation’s
decision not to pursue the Nickd Hill project at this time does not invdidate or make the Find Decision
moot.

For the reasons stated above, MV RE's Motion to Vacate the Final Decision aso is denied on
Substantive grounds.

3. Moation for Further Hearings, Disclosure of Plans, and Briefing

MVRE seeks, in the dternative, an order requiring: (1) afurther evidentiary hearing;

8 The Siting Board notesthat, if Nickel Hill or its successor does not commence congtruction
within three years of the date of issuance of the Fina Decision, the project approva isvoid
unless an extenson istimely sought and granted.
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(2) that Nickel Hill discloseits plansto transfer the project; and (3) that the parties be given the
opportunity to brief the issue of how the Fina Decision may be affected by Congellation’s statement
that it has abandoned the project. Given the current lack of information regarding the status of the
Nicked Hill project, MVRE s motion for further evidentiary hearings, disclosure of plans, and briefing is
premature. See Lahey Clinic Found., Inc. v. Hedth Facilities Appeds Bd., 376 Mass. 359, 376
(1978). However, the Siting Board does have in place procedures for reviewing proposasto dter a
project after afind decison has been issued; for purposes of dlarity, we discuss these briefly here.

Asapreliminay métter, we note thet, in the Final Decisonin this maiter, the Siting Board
approved the petition of Nicke Hill to congtruct a 750 MW generating facility in Dracut,
Massachusetts, subject to conditions. Final Decison, at 102, 246-252. The Siting Board found that,
upon compliance with the conditions set forth in that decison, the construction and operation of the
proposed fecility would provide ardiable energy supply for the Commonwedlth with a minimum impact
on the environment at the lowest possible cost. 1d.; see G.L. c. 164,

8§ 69J/. Inthat decison, the Siting Board aso required Nickel Hill “to notify the Sting Board of any
changes other than minor variations to the proposal, so that the Siting Board may decide whether to
inquire further into a particular issue” 1d. at 250.

The Sting Board routingly imposes this notification requirement in its final decisions because, by
datute, it isthe agency of first permit. Specificaly, G.L. c. 164, § 69J/4 states that “no State agency of
the commonwedlth shdl issue a condruction permit for any such generating facility unless the petition to
construct such generating facility has been approved by the [siting] board pursuant to this section.”
G.L.c. 164, 8 693/ Because of itsrole as grantor of the first permit, the Siting Board haslong
recognized that changes may be made to a project after the Siting Board issuesits decision. For this
reason, the Siting Board has put into place a process that alows it to determine whether it should take
action if specific changesto a project are proposed (or are required by sster agencies) after the Siting
Board has rendered its decison. When it is natified of such a change, the Siting Board reviews the
scope and detall of the change to determine whether to inquire further into theissue. If further inquiry is
necessary, it then determines whether the project change dtersin any substantive way either the
assumptions or conclusions reached in its analyss of the project’ s environmenta impacts in the
underlying proceeding. 1DC Bdlingham LLC Fina Decison on Compliance, 11 DOMSB, 38-39
(2000); Berkshire Power Decison on Compliance, 7 DOMSB 423 (1997).

MVRE's motion for further hearings rests at this time on affidavits and newspaper articles, both
indicating that Congtdllation has determined not to construct the Nickd Hill project and that certain
elements of the proposed project arein flux. Nicke Hill in its pleadings has indicated that it is seeking a
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qualified purchaser for the project,® and that it is currently in compliance with the Final Decision

Nicke Hill has not filed any information with the Siting Board regarding proposed project changes, nor
has any other person provided the Siting Board with any evidence that any entity plans to build the
project in amanner inconsistent with the Find Decison. Speculation that project changes may occur
subsequent to a hypothetical transfer of project ownership does not and should not warrant the
expenditure of resources to hold further evidentiary hearings.  Such action would serve no useful
purpose, and would not foster adminigtrative efficiency. If, in the future, specific subgtantive changesto
the project are proposed, either by Nicke Hill or by another entity that has acquired the Nickd Hill
project, the Siting Board will consider the proposed changes to determine whether to inquire further
into the issue, and, if S0, whether the project changes dter in any substantive way either the assumptions
or concusions reeched in our andysis of the project’s environmenta impacts in the underlying
proceeding.

Absent information regarding definitive plans for specific changes to the Nickd Hill project as
approved, MVRE' s mation for further hearings, disclosure of plans, and briefing is premature.
Accordingly, MVRE's motion for further hearings, disclosure of plans, and briefing is denied.

4. Trandferability of Approva

MVRE argues that the Nickel Hill gpprova may not be transferred to another entity, either
because G.L. c. 164, 8 1F prohibits such atransfer, or because the Siting Board relied on
Congdlation’s expertise in gpproving the Nickd Hill project. Although this argument is not directly
related to the Motion to Vacate, we address it here for clarity.

MVRE sinterpretation of c. 164, 8 1F as prohibiting transfer of a Siting Board approva
because it requires disclosure of an applicant’ s technicd ability isincorrect. Chapter 164, 8 1F
addresses the licensure, by the Department of Telecommunications and Energy, of generation
companiesthat sell dectricity at retal. This statutory provison is whally ingpplicable to the adjudication
by the Siting Board of a petition to congtruct a generating facility. Compare G.L. c. 164, 81F with G.L.
C. 164, 8§ 6934

o In response to amoetion filed at the Supreme Judicia Court, Nickel Hill stated that Congtellation
has 9gned an agreement with a prospective purchaser to engage in a due diligence review of
the project. Town of Andover, et d. v. Energy Fadilities Sting Board, SJC-08532,
Respondents Joint Response To The Appd lant’s Motion to (a) To Stay Apped; (b) To
Remand Case To Energy Facilities Siting Board; and (¢) To Dismiss Apped AsMoot. The
fact that Nickel Hill is negotiating with a purchaser does not by itself Sgnify that a project
change has occurred that would warrant inquiry by the Siting Board.
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MVRE ds0 suggests that the Siting Board relied on the expertise of Congtellation in approving
the proposed project. This suggestion isincorrect. The Siting Board could not have considered such
information in rendering the Find Decison, because our statutory mandate dlows usto review only the
environmenta impacts of generating facilities, conggtent with the Commonwedth’s policy of dlowing
market forces to determine the need and cost of such facilities. G.L. c. 164, 8 69H. Further, in 1998,
the Siting Board issued a determination concluding that issues such as the experience and expertise of a
project proponent had been placed outside the scope of the Siting Board' s review by enactment of the
1997 Electric restructuring Act. Notice of Inquiry with regard to the Siting Board' s Standard of
Review for Generating Fedility Viability, 7 DOMSB 19 (1998).

The Siting Board concludes that neither of MV RE' s arguments support the proposition that a
Siting Board approva may not be transferred to another entity. Changes in corporate ownership of a
project are, in fact, commonplace. See IDC Bdlingham LLC, EFSB 97-5, at 15, 16 n. 22 (1999); see
aso Southern Energy Candl 11, LLC, 98-9, at 1 n.1 and 3 (2001); and Sithe West Medway
Development, LLC, EFSB 98-10 (L etter to EFSB, Jan. 4, 2000). However, the Siting Board notes
that any future developer of the Nickd Hill project must build the project in full compliance with the
Find Decison unlessit first seeks and receives Siting Board approva of a change to the project.
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Signed:

James Conndly

Chairman

Energy Facilities Sting Board/

Department of Telecommunications and Energy

W. Robert Keating
Commissioner
Department of Telecommunications and Energy

Derdre K. Manning
Commissioner
Department of Telecommunications and Energy

David L. O’ Connor
Commissoner
Division of Energy Resources
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