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Eligibility for Long-Term-Care Services

MassHealth is revising the regulations about assets and how they are looked at when
determining eligibility for long-term-care services. This letter summarizes many of the
revisions.

Effective February 8, 2006, the look-back period for transfer of assets will be extended
from 36 months to 60 months and the beginning date for a period of ineligibility will be
the date the applicant would otherwise be eligible or the date of the transfer, whichever
is later. The equity interest in real estate exceeding $750,000 will result in a denial of
coverage for long-term-care services unless the spouse of such individual or the
individual’s child who is under age 21 or who is blind or permanently and totally
disabled resides in the individual’s home.

Effective February 8, 2006, regulations about annuities require MassHealth to be named
as the remainder beneficiary after the spouse and any disabled minor children.

The regulations about promissory notes, loans, or mortgages are clarified to ensure that
any repayment terms are actuarially sound, payment amounts are equal, and
promissory notes, loans, or mortgages cannot be cancelled upon the death of the lender.

Effective February 8, 2006, MassHealth will consider the purchase of a life estate interest
in another’s home a disqualifying transfer, unless the purchaser resides in the home for
at least one year after the date of purchase.

These regulations are being issued as emergency regulations and are effective February
8, 2006.
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515.001: Definition of Terms

The terms listed in 130 CMR 515.001 have the following meanings for purposes of
MassHealth, as described in 130 CMR 515.000 through 522.000.

Activities of Daily Living (ADLs) — self-care activities including, but not limited to, bathing,
grooming, dressing, eating, and toileting.

Affidavit — a written or printed statement of fact sworn to or affirmed before a person having
legal authority to administer such an oath.

Annuity — a legal instrument that makes payments for a designated period of time or for life,
regardless if the payments are principal, interest, or both.

Appeal — a written request, by an aggrieved applicant or member, for a fair hearing.

Appeal Representative — a person who:

(1) is sufficiently aware of the appellant’s circumstances to assume responsibility for
the accuracy of the statements made during the appeal process, and who has provided the
Board of Hearings with written authorization from the appellant to act on the appellant’s
behalf during the appeal process;

(2) has, under applicable law, authority to act on behalf of an appellant in making
decisions related to health care or payment for health care. An appeal representative may
include, but is not limited to, a guardian, conservator, executor, administrator, holder of
power of attorney, or health-care proxy; or

(3) is an eligibility representative meeting the requirements of (1) or (2) above.

Applicant — a person who completes and submits an application for MassHealth, and is awaiting
the decision of eligibility.

Application — see “MassHealth Application.”

Asset Limit — the maximum dollar value of assets that can be owned by, or available to, the
applicant, member, or the spouse, which if exceeded, results in ineligibility.

Assets — property including, but not limited to, real estate, personal property, and funds. This
term has the same meaning as “resources” as defined in 42 U.S.C. 1396p(e)(5).

Available — a resource that is countable under Title X1X of the Social Security Act.
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Pooled Trust — a trust that meets all the following criteria as determined by the MassHealth
agency.

(1) The trust was created by a nonprofit organization.

(2) A separate account is maintained for each beneficiary of the trust, but the assets of the
trust are pooled for investment and management purposes.

(3) The account in a pooled trust was created for the sole benefit of the individual by the
individual, the individual's parents or grandparents, or by a legal guardian or court acting on
behalf of the individual.

(4) The trust provides that the Commonwealth of Massachusetts will receive amounts
remaining in the account upon the death of the individual up to the amount paid by the
MassHealth agency for services to the individual. The trust may retain reasonable and
appropriate amounts as determined by the MassHealth agency.

(5) The individual was disabled at the time his or her account in the pool was created.

Promissory Note — a written promise to pay another.

Quality Control — a system of continuing review to measure the accuracy of eligibility decisions.

Reapplication — the MassHealth agency’s reopening of the application process when the
application has been denied pursuant to 130 CMR 516.001(D).

Redetermination — a review of a member's circumstances to establish whether he or she remains
eligible for benefits.

Resources — all income and assets owned by the individual or the spouse. For the purposes of
determining eligibility, resources include income and assets to which the individual or the spouse
is or would be entitled whether or not they are actually received. This term has the same meaning
as “assets” as defined in 42 U.S.C. 1396p(e)(1).

Reverse Mortgage — a loan on the equity value of a house paid in installments by a lender to the
homeowner who is aged 60 or older.

Revocable Trust — a trust whose terms allow the grantor to take action to regain any of the
property or funds in the trust.

Skilled-Nursing Services — the planning, provision, and evaluation of goal-oriented nursing care
that requires specialized knowledge and skills acquired under the established curriculum of a
school of nursing approved by a board of registration in nursing. Such services include only
those services that must be provided by a registered nurse, a licensed practical nurse, or a licensed
vocational nurse.
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520.007: Countable Assets

Countable assets are all assets that must be included in the determination of eligibility.
Countable assets include assets to which the applicant or member or their spouse would be
entitled whether or not these assets are actually received when failure to receive such assets
results from the action or inaction of the applicant, member, spouse, or person acting on his or her
behalf. In determining whether or not failure to receive such assets is reasonably considered to
result from such action or inaction, the MassHealth agency considers the specific circumstances
involved. The applicant or member and the spouse must verify the total value of countable assets.
However, if he or she is applying solely for MassHealth Buy-In, as described at 130 CMR
519.011(B), verification is required only upon MassHealth request. 130 CMR 520.007 also
contains the verification requirements for certain assets. The assets that the MassHealth agency
considers include, but are not limited to, the following.

(A) Cash.

(1) Definition. Cash is defined as currency, checks, and bank drafts in the possession of or
available to the applicant, member, or spouse.

(2) Verification. The applicant's or member's declaration on the application or
redetermination form stating the amount of cash available to him or her is sufficient
verification.

(B) Bank Accounts.

(1) Definition. Bank accounts are defined as deposits in a bank, savings and loan institution,
credit union, or other financial institution. Bank accounts may be in the form of savings,
checking, or trust accounts, term certificates, or other types of accounts.

(2) Determination of Ownership and Accessibility. The MassHealth agency considers funds
in a bank account available only to the extent that the applicant or member has both
ownership of and access to such funds. The MassHealth agency determines the ownership of
and access to the funds in accordance with 130 CMR 520.005 and 520.006.

(3) Verification of Account Balances. The MassHealth agency requires verification of the
current balance of each account at application, during eligibility review, and at times of
reported change.

(a) Noninstitutionalized individuals excluding the individuals described at

130 CMR 519.007(B) must verify the amount on deposit by bank books or bank
statements that show the bank balance within 45 days of the date of application or the
date that the eligibility review is received in a MassHealth Enrollment Center or outreach
site.

(b) Nursing-facility residents as described at 130 CMR 515.001 must verify the amount
on deposit by bank books or bank statements that show the current balance and account
activity during the look-back period.
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(c) If during an eligibility review the member states either orally or in writing that an
account other than a checking account contains a balance of $25 or less, the MassHealth
agency does not require verification provided that, in combination with other countable
assets, it would not affect continued eligibility.

(d) If lack of either access to or ownership of funds in an account is verified, the
MassHealth agency will not consider the funds a countable asset.

(C) Individual Retirement Accounts, Keogh Plans, and Pension Funds.

(1) Individual Retirement Accounts. An Individual Retirement Account (IRA) is a tax-
deductible savings account that sets aside money for retirement. Funds in an IRA are counted
as an asset in their entirety less the amount of penalty for early withdrawal.

(2) Keogh Plans. A Keogh Plan is a retirement plan established by a self-employed
individual. A Keogh Plan may be established for the self-employed individual alone or for
the self-employed individual and his or her employees. If the Keogh Plan was established
for the self-employed individual alone, the funds in the Plan are counted as an asset in their
entirety less the amount of penalty for early withdrawal. If the Keogh Plan was established
for employees other than the spouse of the applicant or member, the MassHealth agency does
not count the funds as an asset.

(3) Pension Funds. A pension fund is a retirement plan established by an employer to
provide benefit payments to employees upon retirement or disability. Pension funds that are
being set aside by an individual's current employer are not countable as an asset. Pension
funds from an individual's former employer are countable in their entirety less any penalties
for withdrawal provided such funds are accessible. (See 130 CMR 520.006.)

(D) Securities. Securities include, but are not limited to, stocks, bonds, options, futures contracts,
debentures, mutual funds including money-market mutual funds, and other financial instruments.
Tradable securities are valued at the most recent closing-bid price, and nontradable securities are
valued at current equity value. A security for which there is no market value or that is
inaccessible in accordance with 130 CMR 520.006 is noncountable.
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(E) Cash-Surrender Value of Life-Insurance Policies.

(F)

(1) The cash-surrender value of a life-insurance policy is the amount of money, if any, that
the issuing company has agreed to pay the owner of the policy upon its cancellation. An
individual may adjust the cash-surrender value of life insurance to meet the asset

limit. The MassHealth agency will consider the cash-surrender-value amount an inaccessible
asset during the adjustment period.

(2) If the total face value of all countable life-insurance policies owned by the applicant,
member, or spouse exceeds $1,500, the total cash-surrender value of all policies held by that
individual is countable. The MassHealth agency does not count the face value of burial
insurance and the face value of life-insurance policies not having cash-surrender value (for
instance, term insurance) in determining the total face value of life-insurance policies. Burial
insurance is insurance whose terms specifically provide that the proceeds can be used only to
pay the burial expenses, funeral expenses, or both of the insured.

Vehicles as Countable Assets.

(1) Requirements. In determining the assets of an individual (and the spouse, if any), the
countability of a vehicle is determined as follows.

(a) One vehicle per household is noncountable regardless of its value if it is for the use
of the eligible individual or couple or a member of the eligible individual’s or couple’s
household.

(b) The equity value of all other vehicles is a countable asset.

(2) Exemption.

(a) Three-Month Exemption. The MassHealth agency does not count the value of
nonexempt vehicles exceeding the asset limit for three calendar months provided the
applicant or member signs an agreement with the MassHealth agency to dispose of the
vehicles at fair-market value.

(b) Additional Exemption for Good Cause. The MassHealth agency may grant an
additional three-month extension if the disposition was prevented by an event beyond the
control of the individual who was making a good-faith effort to dispose of the property
during the initial three-month period.

(c) Proceeds. The proceeds from the sale of the vehicle after payment of loans or other
encumbrances and expenses of sale such as taxes, fees, and advertising costs are a
countable asset in the month received and in subsequent months. The equity value of a
vehicle that has not been sold three calendar months after the date of the written
agreement (or six calendar months after the date of the written agreement if an extension
has been granted) is a countable asset.
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(d) Equity Value. Equity value is determined by subtracting the balance of any loans,
liens, encumbrances, and expenses of sale, such as taxes, fees, and advertising costs,
from the fair-market value of the vehicle.

(e) Fair-Market Value. Fair-market value is the price for which the vehicle will sell on
the open market.

(f) Verification. The applicant or member must verify the fair-market value and equity
value of all vehicles. Verification must be a written document providing reasonable
evidence of value. Acceptable verification includes, but is not limited to, the following:

(i) the wholesale value (for cars and trucks) and finance value (for recreational
vehicles) tables in the most recent vehicle valuation book that is used by the
MassHealth agency;

(i) the low value in an older car valuation book (for cars and trucks). If the car or
truck is too old to be listed in an older car valuation book, the MassHealth agency
will assign a value of $250;

(iii) the written appraisal of a licensed automobile dealer who deals with classic,
custom-made, or antique vehicles, if the vehicle is considered a classic, custom-
made, or antique; or

(iv) for recreational vehicles, the projected loan value as quoted by a bank or other
lending institution; documents showing the value of the vehicle for insurance
purposes; or a written estimate of the cash value of the vehicle from a licensed
recreational vehicle dealer.

(9) Specially Equipped Vehicles. Special equipment for the handicapped, other optional
equipment, or low mileage do not increase the value of the vehicle.
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(G) Real Estate.

(1) Real Estate as a Countable Asset. All real estate owned by the individual and the spouse,
with the exception of the principal place of residence as described in 130 CMR 520.008(A)
when the equity value is below the allowable limits described in 130 CMR 520.007(G)(3), is
a countable asset. Business or nonbusiness property as described in 130 CMR 520.008(D) is
a noncountable asset.

(2) Nine-Month Exemption. The value of such real estate is exempt for nine calendar
months after the date of notice by the MassHealth agency, provided that the individual signs
an agreement with the MassHealth agency within 30 days after the date of notice to dispose
of the property at fair-market value. The MassHealth agency will extend the nine-month
period as long as the individual or the spouse continues to make a good-faith effort to sell, as
verified in accordance with 130 CMR 520.007(G)(4).

(3) Fair-Market Value and Equity Value. The fair-market value and equity value of all
countable real estate owned by the individual and the spouse must be verified at the time of
application and when it affects or may affect eligibility. For applications received on or after
January 1, 2006, equity interest in the principal place of residence exceeding $750,000
renders an individual ineligible for payment of nursing facility and other long-term-care
services, unless the spouse of such individual or the individual’s child who is under age 21 or
who is blind or permanently and totally disabled resides in the individual’s home. The
allowable equity interest amount will be adjusted annually, beginning in January 2011. The
adjustment will be based year-to-year on the percentage increase in the Consumer Price
Index.

(a) The applicant or member must verify the fair-market value by a copy of the most
recent tax bill or the property tax assessment that was most recently issued by the taxing
jurisdiction, provided that this assessment is not one of the following:

(i) a special purpose assessment;
(i) based on a fixed-rate-per-acre method; or
(iii) based on an assessment ration or providing only a range.

(b) In the event that a current property-tax assessment is not available or the applicant or
member wishes to rebut the fair-market value determined by the MassHealth agency, a
comparable market analysis or a written appraisal of the value of the property from a
knowledgeable source will establish the fair-market value. A knowledgeable source is a
licensed real-estate agent or broker, a real-estate appraiser, an official of a bank, a
savings-and-loan association, or a similar lending organization, or an official of the local
real-estate tax jurisdiction.
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(c) A copy of the loan instruments or other binding documents that show evidence of the
payment schedule and the outstanding balance of the loan will verify the equity value of
the property.

(d) The MassHealth agency may waive the period of ineligibility due to excess equity
value in real estate if the individual meets the conditions described at 130 CMR
520.007(G)(13).

(4) Good-Faith Effort to Sell Real Estate. The individual or the spouse must verify his or her
good-faith effort to dispose of countable real estate by evidence such as advertisements or
documentation of the listing of the real estate with licensed real-estate agents or brokers,
including a report of any offer from prospective buyers. The MassHealth agency will
terminate eligibility if, at any time, the individual rejects a reasonable offer to buy the real
estate. An offer to buy real estate is considered reasonable if it is at least two-thirds of the
fair-market value, unless the individual proves otherwise to the MassHealth agency’s
satisfaction.

(5) Proceeds from the Sale of Real Estate. The proceeds from the sale of the real estate, after
the payment of loans, liens, or other encumbrances, and expenses of sale such as taxes, fees,
and advertising costs, are a countable asset in the month received and in subsequent months.

(6) Right to Recovery. If a member fails to report the acquisition of real estate within 10
days after taking title to the real estate and the equity value of the real estate, when added to
all other countable assets, exceeds the MassHealth asset standard, the MassHealth agency has
the right to recover overpayment in accordance with 130 CMR 515.010 and to initiate any
and all other legal remedies available.

(7) Former Home of a Community-Based Individual. If an applicant or member (or spouse,
if any) moves out of his or her home for reasons other than institutionalization without the
intent to return, the home, whether or not held in trust, becomes a countable asset because it
is no longer used as the individual's principal place of residence. The former home is subject
to the requirements described in 130 CMR 520.007(G)(2).

(8) Former Home of an Institutionalized Individual. If an applicant or member moves out of
his or her home to enter a medical institution, the MassHealth agency considers the former
home a countable asset that is subject to 130 CMR 520.007(G)(2), provided all of the
following conditions are met. If the former home of a nursing-facility resident as defined in
130 CMR 515.001 is placed in a trust, the MassHealth agency will apply the trust rules in
accordance with 130 CMR 520.021 through 520.024.

(a) The individual is institutionalized as defined in 130 CMR 515.001.
(b) None of the following relatives of the individual is living in the property:
(i) aspouse;

(i) a child who is under age 21 or who is blind or permanently and totally
disabled:;
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©)

(iii) asibling who has a legal interest in the home and who was living there for a
period of at least one year immediately before the applicant's or member's admission
to the medical institution;

(iv) ason or daughter who was living in the applicant's or member's home for a
period of at least two years immediately before the date of the applicant's or
member's admission to the medical institution, and who establishes to the satisfaction
of the MassHealth agency that he or she provided care to the applicant or member
that permitted him or her to live in the home rather than in a medical institution; or

(v) adependent relative. A dependent relative is any of the following who has any
kind of medical, financial, or other dependency: a child, stepchild, or grandchild; a
parent, stepparent, or grandparent; an aunt, uncle, niece, or nephew; a brother, sister,
stepbrother, or stepsister; a half brother or half sister; a cousin; or an in-law.

(c) The applicant or member (and spouse, if any) moves out of his or her home without
the intent to return.

(d) The applicant or member does not own long-term-care insurance with coverage that
meets the requirements of 130 CMR 515.014 and the Division of Insurance regulations at
211 CMR 65.09(1)(e)(2).

Verification of Dependency and Residence of Relative Living in the Former Home.

(a) Relationship. The institutionalized individual must verify his or her relationship to
the relative living in the former home by birth certificates, marriage licenses, or any other
documents necessary to establish the relationship.

(b) Dependency. The institutionalized individual must verify the relative’s dependency
on the institutionalized individual by a signed statement from the relative attesting to the
existence and duration of the dependency. The MassHealth agency may require
additional evidence if the relative's claim of dependency is questionable or self-
contradictory.

(c) Residence. The institutionalized individual must verify the relative's residence in his
or her former home only if there is conflicting or contradictory evidence regarding the
relative's residence.

(10) Option to Liguidate to Pay for Medical Care. Instead of selling the countable former
home, the individual may liquidate its equity value to pay for his or her medical care. If the
individual chooses this option, the home will be noncountable until the equity value is
liquidated, but not longer than nine calendar months after the date of the MassHealth
agency’s notice.
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(11) Undue Hardship: Jointly Owned Assets.

(&) The MassHealth agency will continue to exclude otherwise countable property,
including a former home, when it is jointly owned and the sale of the property by an
individual would cause the other owners to lose housing.

(b) Loss of housing would result when the property serves as the principal place of
residence for one (or more) of the other owners, and sale of the property would result in
loss of that residence, and no other housing would be readily available for the displaced
other owner. If undue hardship as defined in 130 CMR 520.007(G)(11) ceases to exist,
the property becomes a countable asset.

(12) Lien. The MassHealth agency will place a lien before the death of a member against
any real estate in which the member has a legal interest. This lien will be placed only if all of
the conditions of 130 CMR 515.012 are met.

(13) Waiver of the Period of Ineligibility Due to Excess Equity Value in the Principal Place
of Residence Causing Undue Hardship.

(a) The MassHealth agency may waive the denial of payment of long-term-care services
for excess equity value in the principal place of residence if ineligibility would cause the
individual undue hardship when the following conditions exist:

(i) the denial of long-term-care services would deprive the nursing-facility resident
of medical care such that his or her health or life would be endangered, or the
nursing-facility resident would be deprived of food, shelter, clothing, or other
necessities such that he or she would be at risk of serious deprivation; and

(ii) the institution has notified the nursing-facility resident of its intent to initiate
discharge the resident because the resident has not paid for his or her
institutionalization; and

(iii) there is no less costly noninstitutional alternative available to meet the nursing-
facility resident’s needs.

(b) Undue hardship does not exist when imposition of the period of ineligibility would
merely inconvenience or restrict the nursing-facility resident without putting the nursing-
facility resident at risk of serious deprivation.

(c) Where the MassHealth agency has issued a denial notice based on the equity value in
the principal place of residence, the individual may request a hardship waiver.

(i) The individual must submit a written request for consideration of undue hardship
and supporting documentation to the MassHealth Enrollment Center listed on the
notice of denial within 15 days after the date on the notice.
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(i) Within 30 days after the date of the request the MassHealth agency will inform
the individual in writing of the decision and of the right to a fair hearing. The
MassHealth agency will extend this 30-day period if the MassHealth agency requests
additional documentation or if extenuating circumstances, as determined by the
MassHealth agency, require additional time.

(d) The nursing-facility resident may appeal the MassHealth agency undue-hardship
decision and denial of payment of long-term-care services by submitting a request for a
fair hearing to the Board of Hearings within 30 days after the receipt of the MassHealth
agency written undue-hardship notice, in accordance with 130 CMR 610.000. The
nursing-facility resident’s request for consideration of undue hardship does not limit his
or her right to request a fair hearing.

(H) Retroactive SSI and RSDI Benefit Payments.

(1) Requirements. Retroactive SSI and RSDI benefit payments are noncountable in the
month of receipt and for six months after the month of receipt. Such payments must be
readily identifiable as retroactive SSI or RSDI payments, and should be deposited in a
separately identifiable account. If commingled with other funds, and not separately
identifiable according to the MassHealth agency, the MassHealth agency considers the total
amount on deposit a countable asset. Any amount of the benefit payment still retained on the
first day following the excluded periods described in 130 CMR 520.00 7(H)(1) is a countable
asset.

(2) Verification. The applicant or member must verify the amount of the benefit and the date
of receipt. The preferred source of verification is the notification letter from the Social
Security Administration. The amount on deposit may be verified by a bank book or bank
statement that shows that the benefit payment is not commingled with other funds.

(I) Trusts. The MassHealth agency will count the value of the principal and income of a
revocable or irrevocable trust in accordance with 130 CMR 520.021 through 520.024.

(J) Annuities, Promissory Notes, Loans, and Mortgages.

(1) Treatment of Annuities Established Before February 8, 2006. Payments from an annuity
are countable income in accordance with 130 CMR 520.009. If the annuity can be converted
to a lump sum, the lump sum, less any penalties or costs of converting to a lump sum, is a
countable asset. Purchase of an annuity is a disqualifying transfer of assets for nursing-
facility residents as defined at 130 CMR 515.001 in the following situations:

(a) when the beneficiary is other than the applicant, member, or spouse;
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(b) when the beneficiary is the applicant, member, or spouse and when the total present
value of projected payments from the annuity is less than the value of the transferred
asset (purchase price). In this case, the MassHealth agency determines the amount of the
disqualifying transfer based on the actuarial value of the annuity compared to the
beneficiary's life expectancy using the life-expectancy tables as determined by the
MassHealth agency, giving due weight to the life-expectancy tables of institutions in the
business of providing annuities;

(c) when the terms of the annuity postpone payment beyond 60 days, the MassHealth
agency will treat the annuity as a disqualifying transfer of assets until the payment start
date; or

(d) when the terms of the annuity provide for unequal payments, the MassHealth agency
may treat the annuity as a disqualifying transfer of assets. Commercial annuity payments
that vary solely as a result of a variable rate of interest are not considered unequal
payments under 130 CMR 520.007(J)(1)(d).

(2) Treatment of Annuities Established On or After February 8, 2006. In addition to the
requirements in 130 CMR 520.007(J)(1), the following conditions must be met:

(a) The purchase of an annuity will be considered a disqualifying transfer of assets
when:

(i) someone other than the Commonwealth of Massachusetts is named as the
remainder beneficiary in the first position for at least the total amount of medical
assistance paid on behalf of the annuitant;

(i) someone other than the Commonwealth of Massachusetts is named as such a
beneficiary in the second position after the community spouse or minor or disabled
children; or

(iii) someone other than the Commonwealth of Massachusetts is named as such a
remainder beneficiary in the first position if the community spouse or the
representative of any minor or disabled children in 130 CMR 520.007(J)(2)(a)(ii)
disposes of any such remainder for less than fair-market value.

(b) The purchase of an annuity will be considered a disqualifying transfer of assets if the
annuity does not satisfy 130 CMR 520.007(J)(1) and (J)(2)(a) and if the annuity is not
irrevocable and nonassignable.
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(c) The purchase of an annuity will not be considered a disqualifying transfer of assets if
the annuity names the Commonwealth of Massachusetts as a beneficiary as required
under 130 CMR 520.007(J)(2)(a) and if the annuity is:

(i) described in subsection (b) or (q) of section 408 of the Internal Revenue Code of
1986;

(ii) purchased with the proceeds from an account or trust described in subsection (a),
(c), or (p) of section 408 of the Internal Revenue Code of 1986;

(iii) purchased with the proceeds from a simplified employee pension described in
subsection (k) of section 408 of the Internal Revenue Code of 1986; or

(iv) purchased with the proceeds from a Roth IRA described in subsection (A) of
section 408 of the Internal Revenue Code of 1986.

(3) Promissory Notes, Loans, or Mortgages. The value of any outstanding balance of a
promissory note, loan, or mortgage will be considered a disqualifying transfer of assets,
unless all of the following conditions are met:

(a) the repayment terms of the promissory note, loan, or mortgage are actuarially sound,
based on actuarial tables as determined by the MassHealth agency;

(b) the promissory note, loan, or mortgage provides for equal payment amounts during
the life of the loan, with no deferral and no balloon payments; and

(c) the promissory note, loan, or mortgage prohibits cancellation of the balance upon the
death of the lender.

520.008: Noncountable Assets

Noncountable assets are those assets exempt from consideration when determining the value
of assets. In addition to the noncountable assets described in 130 CMR 520.006 and 520.007, the
following assets are noncountable.

(A) The Home. The home of the applicant or member and the spouse and any land appertaining
to the home, as determined by the MassHealth agency, if located in Massachusetts and used as the
principal place of residence, are considered noncountable assets, except when the equity interest
in the home exceeds the amount described in 130 CMR 520.007(G)(3). The home is subject to
the lien rules at 130 CMR 515.012. If the home is placed in a trust or in an arrangement similar
to a trust, the MassHealth agency will apply the trust rules at 130 CMR 520.021 through 520.024.
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(c) The fair-hearing officer will compare the revised MMMNA to the community
spouse’s total income. If the community spouse’s total income is less than the amount of
the revised MMMNA, the fair-hearing officer will first deduct the personal-needs
allowance from the institutionalized spouse’s countable-income amount and then a
spousal-maintenance-needs deduction needed to reach the revised MMMNA.

520.018: Transfer of Resources Regardless of Date of Transfer

(A) The provisions of 42 U.S.C. 1396p apply to all transfers of resources. In the event that any
portion of 130 CMR 520.018 and 520.019 conflicts with federal law, the federal law supersedes.

(B) The MassHealth agency will deny payment for nursing-facility services to an otherwise
eligible nursing-facility resident as defined in 130 CMR 515.001 who transfers or whose spouse
transfers countable resources for less than fair-market value during or after the period of time
referred to as the look-back period.

(C) The denial of payment for nursing-facility services does not affect the individual’s eligibility
for other MassHealth benefits.

520.019: Transfer of Resources Occurring on or after August 11, 1993

(A) Payment of Nursing-Facility Services. The MassHealth agency will apply the provisions of
130 CMR 520.018 and 520.019 to nursing-facility residents as defined at 130 CMR 515.001
requesting MassHealth payment for nursing-facility services provided in a nursing facility or in
any institution for a level of care equivalent to that received in a nursing facility or for home- and
community-based services provided in accordance with 130 CMR 519.007(B).

(B) Look-Back Period. Transfers of resources are subject to a look-back period, beginning on
the first date the individual is both a nursing-facility resident and has applied for or is receiving
MassHealth Standard. This period generally extends back in time for 36 months. For transfers of
resources occurring on or after February 8, 2006, the period extends back in time for 60 months.
The look-back period for transfers of resources from a revocable trust to someone other than the
nursing-facility resident, or transfers of resources into an irrevocable trust where future payment
to the nursing-facility resident is prevented, is 60 months.

(C) Disqualifying Transfer of Resources. The MassHealth agency considers any transfer during
the appropriate look-back period by the nursing-facility resident or spouse of a resource, or
interest in a resource, owned by or available to the nursing-facility resident or the spouse
(including the home or former home of the nursing-facility resident or the spouse) for less than
fair-market value a disqualifying transfer unless listed as permissible in 130 CMR 520.019(D),
identified in 130 CMR 520.019(F), or exempted in 130 CMR 520.019(J). The MassHealth
agency may consider as a disqualifying transfer any action taken to avoid receiving a resource to
which the nursing-facility resident or spouse is or would be entitled if such action had not been
taken. Action taken to avoid receiving a resource may include, but is not limited to, waiving the
right to receive a resource, not accepting a resource, agreeing to the diversion of a resource, or
failure to take legal action to obtain a resource. In determining whether or not failure to take legal
action to receive a resource is reasonably considered a transfer by the individual, the MassHealth
agency will consider the specific circumstances involved. A disqualifying transfer may include
any action taken that would result in making a formerly available asset no longer available.
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(D) Permissible Transfers. The MassHealth agency considers the following transfers
permissible. Transfers of resources made for the sole benefit of a particular person must be in
accordance with federal law.

(1) The resources were transferred to the spouse of the nursing-facility resident or to another
for the sole benefit of the spouse. A nursing-facility resident who has been determined
eligible for MassHealth payment of nursing-facility services and who has received an asset
assessment from the MassHealth agency must make any necessary transfers within 90 days
after the date of the notice of approval for MassHealth in accordance with

130 CMR 520.016(B)(3).

(2) The resources were transferred from the spouse of the nursing-facility resident to another
for the sole benefit of the spouse.

(3) The resources were transferred to the nursing-facility resident's permanently and totally
disabled or blind child or to a trust, a pooled trust, or a special-needs trust created for the sole
benefit of such child.

(4) The resources were transferred to a trust, a special-needs trust, or a pooled trust created
for the sole benefit of a permanently and totally disabled person who was under 65 years of
age at the time the trust was created or funded.

(5) The resources were transferred to a pooled trust created for the sole benefit of the
permanently and totally disabled nursing-facility resident.

(6) The nursing-facility resident transferred the home he or she used as the principal
residence at the time of transfer and the title to the home to one of the following persons:

() the spouse;

(b) the nursing-facility resident’s child who is under age 21, or who is blind or
permanently and totally disabled;

(c) the nursing-facility resident’s sibling who has a legal interest in the nursing-facility
resident's home and was living in the nursing-facility resident’s home for at least one year
immediately before the date of the nursing-facility resident’s admission to the nursing
facility; or

(d) the nursing-facility resident’s child (other than the child described in

130 CMR 520.019(D)(6)(b)) who was living in the nursing-facility resident’s home for at
least two years immediately before the date of the nursing-facility resident’s admission to
the institution, and who, as determined by the MassHealth agency, provided care to the
nursing-facility resident that permitted him or her to live at home rather than in a nursing
facility.
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(7) The resources were transferred to a separately identifiable burial account, burial
arrangement, or a similar device for the nursing-facility resident or the spouse in accordance
with 130 CMR 520.008(F).

(E) Repayment of Financial and Medical Assistance. A nursing-facility resident who has
received or will be receiving payment from a third party as a result of an accident, injury, or other
loss must first repay the MassHealth agency for medical assistance under M.G.L. c. 118E, 8§22
and 42 U.S.C. 1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for
financial assistance under M.G.L. c. 18, 85G, before the MassHealth agency will consider
whether a transfer of such third-party payments may be permissible under 130 CMR 520.019(D),

(F), or (J).

(F) Determination of Intent. In addition to the permissible transfers described in

130 CMR 520.019(D), the MassHealth agency will not impose a period of ineligibility for
transferring resources at less than fair-market value if the nursing-facility resident or the spouse
demonstrates to the MassHealth agency’s satisfaction that:

(1) the resources were transferred exclusively for a purpose other than to qualify for
MassHealth; or

(2) the nursing-facility resident or spouse intended to dispose of the resource at either
fair-market value or for other valuable consideration. Valuable consideration is a tangible
benefit equal to at least the fair-market value of the transferred resource.

(G) Period of Ineligibility Due to a Disqualifying Transfer.

(1) Duration of Ineligibility. Where the MassHealth agency has determined that a
disqualifying transfer of resources has occurred, the MassHealth agency will calculate a
period of ineligibility. The number of months in the period of ineligibility is equal to the
total, cumulative, uncompensated value as defined in 130 CMR 515.001 of all resources
transferred by the nursing-facility resident or the spouse, divided by the average monthly cost
to a private patient receiving nursing-facility services in the Commonwealth of Massachusetts
at the time of application, as determined by the MassHealth agency.

(2) Determination of the Period of Ineligibility in Special Circumstances. The MassHealth
agency will determine the periods of ineligibility in the following situations.

(a) Transfers in the Same Month. When a number of resources have been transferred in
the same month, the MassHealth agency will calculate the period of ineligibility by
dividing the total value of the transferred resources by the average monthly cost to a
private patient receiving nursing-facility services in the Commonwealth of Massachusetts
at the time of application, as determined by the MassHealth agency. The period of
ineligibility will begin on the first day of the month in which the resources were
transferred.
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(b) Periods of Ineligibilty That Overlap. When transfers of resources result in periods of
ineligibility that overlap, the MassHealth agency will add the value of all the transferred
resources and divide the total by the average monthly cost to a private patient receiving
nursing-facility services in the Commonwealth of Massachusetts at the time of
application, as determined by the MassHealth agency. The result will be a single period
of ineligibility beginning on the first day of the month in which the first transfer was
made.

(c) Periods of Ineligibility That Do Not Overlap. In the case of multiple transfers where
the periods of ineligibility for each transfer do not overlap, the MassHealth agency will
consider each transfer as a separate event with its own period of ineligibility. For non-
overlapping multiple transfers occurring on or after February 8, 2006, see 130 CMR
520.019(G)(2)(i).

(d) Periods of Ineligibility of Less Than One Month. Where the calculated period of
ineligibility is less than one month, the MassHealth agency will impose a partial-month
period of ineligibility and will not round down or disregard any fractional period of
ineligibility.

(e) Transfer of Lump-Sum Income. When income has been transferred as a lump sum,
the MassHealth agency will calculate the period of ineligibility on the lump-sum value.

(F) Transfer of Stream of Income. When a stream of income has been transferred, the
MassHealth agency will calculate the period of ineligibility for each income payment that
is periodically transferred. The MassHealth agency may impose partial-month periods of
ineligibility.

(g) Transfer of the Right to a Stream of Income. When the right to a stream of income
has been transferred, the MassHealth agency will calculate the period of ineligibility
based on the total amount of income expected to be transferred during the nursing-facility
resident’s life, according to the life-expectancy tables as determined by the MassHealth
agency.

(h) Transfer by the Spouse. When a transfer by the spouse results in a period of
ineligibility for the nursing-facility resident, and the spouse later becomes
institutionalized and applies for MassHealth payment of nursing-facility services, the
MassHealth agency will apportion the remaining period of ineligibility equally between
the spouses. If both spouses become nursing-facility residents in the same month, the
MassHealth agency will divide the period of ineligibility equally between them. When
one spouse is no longer subject to a penalty, any remaining penalty must then be imposed
on the remaining nursing-facility-resident spouse.
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(i) Multiple Transfers Occurring On or After February 8, 2006. For transfers occurring
on or after February 8, 2006, the MassHealth agency adds the value of all the resources
transferred during the look-back period and divides the total by the average monthly cost
to a private patient receiving long-term-care services in the Commonwealth of
Massachusetts at the time of application, as determined by the MassHealth agency. The
result will be a single period of ineligibility beginning on the first day of the month in
which the first transfer was made or the date on which the individual is otherwise eligible
for long-term-care services, whichever is later.

(1) Begin Date. For transfers occurring before February 8, 2006, the period of ineligibility will
begin on the first day of the month in which resources have been transferred for less than
fair-market value. For transfers occurring on or after February 8, 2006, the period of
ineligibility will begin on the first day of the month in which resources were transferred for
less than fair-market value or the date on which the individual is otherwise eligible for
MassHealth payment of long-term-care services, whichever is later. For transfers involving
revocable trusts, the date of transfer is the date the payment to someone other than the
nursing-facility resident or the spouse is made. For transfers involving irrevocable trusts, the
date of transfer is:

() the date that the countable trust resources are transferred to someone other than the
nursing-facility resident or spouse; or

(b) the latest of the following:

(i) the date that payment to the nursing-facility resident or the spouse was foreclosed
under the terms of the trust;

(ii) the date that the trust was established; or

(iii) the date that any resource was placed in the trust.
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(H) Transfers of Jointly Held Resources. The MassHealth agency will determine the amount of
the nursing-facility resident’s ownership interest of jointly held resources as defined in

130 CMR 515.001 in accordance with the ownership rules at 130 CMR 520.005. The
MassHealth agency will consider as a transfer any action taken by any person that reduces or
eliminates the nursing-facility resident’s ownership or control of the resource. The MassHealth
agency then will determine whether the transfer was made at less than fair-market value in
accordance with the transfer rules.

(I) Transfer of Life-Estate and Remainder Interest. The rules pertaining to transfer of life-estate
and remainder interest apply in instances involving remainder interest of property including life
estates, annuities, wills, and trusts.

(1) The MassHealth agency considers a transfer of property with the retention of a life estate,
as defined in 130 CMR 515.001, to be a transfer of resources. The difference between the
fair-market value of the entire asset and the value of the life estate is called the remainder
interest. The remainder interest is the amount considered to be transferred at less than
fair-market value. The MassHealth agency will calculate the values of the remainder interest
and the life estate in accordance with the life-estate tables, as determined by the MassHealth
agency. If the language of the document creating the life estate explicitly states that the
owner of the life estate has the power to sell the entire property (not simply the life estate),
then the creation of this type of life estate will be treated as a trust.

(2) If the nursing-facility resident’s or the spouse’s life-estate interest or property including
the life-estate interest is sold or transferred, the value of the life-estate interest at the time of
the sale or transfer is calculated in accordance with the life-estate tables, as determined by the
MassHealth agency. The MassHealth agency will attribute the value of the life-estate interest
at the time of the sale or transfer to the person selling or transferring the life estate.

(3) The MassHealth agency considers the purchase of a life estate in another individual’s
home made on or after April 1, 2006, a disqualifying transfer, unless the purchaser resides in
the home for a period of at least one year after the date of the purchase.

(J) Home Equity Loans and Reverse Mortgages. Proceeds from a home equity loan or a reverse
mortgage that are transferred in the month of receipt will be considered a disqualifying transfer of
resources if transferred for less than fair-market value.

(K) Exempting Transfers from the Period of Ineligibility.

(1) During the Eligibility Process. To avoid the imposition of a period of ineligibility, the
nursing-facility resident may take action during the determination of eligibility before the
issuance of a notice of a period of ineligibility as follows.
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(a) Revising a Trust. During the eligibility process, the nursing-facility resident may
revise a trust to comply with the criteria of a special-needs trust or a pooled trust, as
defined in 130 CMR 515.001. The use of resources to create these trusts are permissible
transfers, in accordance with 130 CMR 520.019(D). The MassHealth agency will use the
original application date if during the eligibility process the nursing-facility resident
provides proof that the trust has been revised accordingly.

(b) Curing a Transfer. During the eligibility process, the full value or a portion of the
full value of the transferred resources may be returned to the nursing-facility resident.
The MassHealth agency will use the original application date and consider the transfer to
have been eliminated or adjusted. The MassHealth agency will apply the countable assets
rules at 130 CMR 520.007 and the countable income rules at 130 CMR 520.009 to the
returned resources in determining eligibility.

(2) After Issuance of the Notice of the Period of Ineligibility. After the issuance of the notice
of the period of ineligibility, the nursing-facility resident may avoid imposition of the period
of ineligibility in the following instances.

(a) Revising a Trust. If the nursing-facility resident revises a trust to comply with the
criteria of a special-needs trust or a pooled trust as defined in 130 CMR 515.001 and
exempted in 130 CMR 520.019(D), the MassHealth agency will rescind the period of
ineligibility as follows.

(i) The MassHealth agency will use the original application date if within 60 days
after the date of the notice of the period of ineligibility, the nursing-facility resident
provides proof that the trust has been revised to comply with the criteria of a
special-needs trust or a pooled trust. The MassHealth agency may extend the
original 60-day period for an additional 120 days, if court action is required to
revise the trust, as long as the court action is filed within the 60-day period after the
date of the notice of the period of ineligibility.

(ii) If after the 60™ day after the date of the notice of the period of ineligibility, the
nursing-facility resident provides proof that the trust has been revised to comply
with the criteria of a special-needs trust or a pooled trust, the MassHealth agency
will consider the trust revised as of the date the trust has been both revised and
notarized.

(b) Curing a Transfer. If the full value or a portion of the full value of the transferred
resources is returned to the nursing-facility resident, the MassHealth agency will rescind
or adjust the period of ineligibility and will apply the countable-assets rules at

130 CMR 520.007 and the countable-income rules at 130 CMR 520.009 to the returned
resources in the determination of eligibility. The MassHealth agency will rescind or
adjust the period of ineligibility as follows.
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(i) The MassHealth agency will use the original application date if the nursing-
facility resident provides proof within 60 days after the date of the notice of the
period of ineligibility that the transfer has been fully or partially cured. In the case of
a partial cure, the MassHealth agency will recalculate the period of ineligibility based
on the transferred amount remaining after deducting the cured portion, beginning
with the date of transfer.

(ii) If the nursing-facility resident provides proof later than the 60" day after the date
of the notice of a period of ineligibility that the transfer has been fully or partially
cured, the nursing-facility resident must reapply. The MassHealth agency will
recalculate the period of ineligibility based on the amount of the transfer remaining
after the cure, beginning with the date of transfer.

(L) Waiver of the Period of Ineligibility Due to Undue Hardship. In addition to revising a trust

and curing a transfer, the nursing-facility resident may claim undue hardship in order to eliminate
the period of ineligibility.

(1) The MassHealth agency may waive a period of ineligibility due to a disqualifying transfer
of resources if ineligibility would cause the nursing-facility resident undue hardship. The
MassHealth agency may waive the entire period of ineligibility or only a portion when all of
the following circumstances exist.

(a) The denial of MassHealth would deprive the nursing-facility resident of medical care
such that his or her health or life would be endangered, or the nursing-facility resident
would be deprived of food, shelter, clothing, or other necessities such that he or she
would be at risk of serious deprivation.

(b) All appropriate attempts to retrieve the transferred resource have been exhausted, and
the recipient of the transfer is unable or unwilling to return the resource or to provide
adequate compensation to the nursing-facility resident.

(c) The institution has notified the nursing-facility resident of its intent to initiate a
discharge of the resident because the resident has not paid for his or her
institutionalization.

(d) There is no less costly noninstitutional alternative available to meet the nursing-
facility resident 's needs.

(2) Undue hardship does not exist when imposition of the period of ineligibility would
merely inconvenience or restrict the nursing-facility resident without putting the nursing-
facility resident at risk of serious deprivation.
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(3) Where the MassHealth agency has issued a notice of the period of ineligibility due to a
disqualifying transfer of resources, the nursing-facility resident may request a hardship
waiver. For transfers occurring on or after February 8, 2006, nursing facilities may apply for
a hardship waiver on behalf of a resident, with the consent of the nursing-facility resident or
the resident’s eligibility representative.

(4) If the nursing-facility resident feels the imposition of a period of ineligibility would result
in undue hardship, the nursing-facility resident must submit a written request for
consideration of undue hardship and any supporting documentation to the MassHealth
Enrollment Center listed on the notice of the period of ineligibility within 15 days after the
date on the notice. Within 30 days after the date of the nursing-facility resident's request, the
MassHealth agency will inform the nursing-facility resident in writing of the undue-hardship
decision and of the right to a fair hearing. The MassHealth agency will extend this 30-day
period if the MassHealth agency requests additional documentation or if extenuating
circumstances as determined by the MassHealth agency require additional time.

(5) The nursing-facility resident may appeal the MassHealth agency’s undue-hardship
decision and the imposition of a period of ineligibility by submitting a request for a fair
hearing to the Board of Hearings within 30 days after the nursing-facility resident’s receipt of
the MassHealth agency’s written undue-hardship notice, in accordance with

130 CMR 610.000.

(6) The nursing-facility resident’s request for consideration of undue hardship does not limit
his or her right to request a fair hearing for reasons other than undue hardship.

(M) Fraudulent Transfer or Sale. If a nursing-facility resident whose estate would be subject to a
claim under 130 CMR 515.011 transfers or sells any property including a home or an interest in
the property for less than fair-market value, the MassHealth agency may consider the transfer or
sale that does not meet the conditions of 130 CMR 520.019(D)(6) to be fraudulent under the
Uniform Fraudulent Conveyance Act (M.G.L. c. 109(A)) and take appropriate legal action to set
aside the transfer or sale.

(N) No Double Penalty. In the event that application of the transfer rules and the trust rules in
130 CMR 520.000 results in a nursing-facility resident being subject to a transfer penalty twice
for actions involving the same resource, the trust rules will supersede the transfer rules in the
determination of eligibility.

(130 CMR 520.020 Reserved)
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520.024: General Trust Rules

130 CMR 520.024 applies to trusts whether or not established by will and whether or not
established by the individual or spouse.

(A) Irrevocable Trust.

(1) The assets and income held in an irrevocable trust established by the individual or spouse
that the trustee is required to distribute to or for the benefit of the individual are countable.

(2) Payments from the income or principal of an irrevocable trust established by the
individual or spouse to or for the benefit of the individual are countable.

(3) The assets and income held in an irrevocable trust established by other than the
individual or spouse that the trustee is required to distribute to the individual are countable.

(4) Payments from the income or the principal of an irrevocable trust established by other
than the individual or spouse to the individual are countable.

(B) Home in Trust: Community-Based Individuals. For an applicant or member who is

not a nursing-facility resident, the principal place of residence held in a revocable or irrevocable
trust is a noncountable asset. A home that is not the principal place of residence is countable and
not subject to the exemptions of 130 CMR 520.007(G)(2) while an asset of the trust.

(C) Home in Trust: Cure.

(1) If the MassHealth agency has denied or terminated MassHealth because the home or
former home in trust is considered an excess asset, the MassHealth agency will rescind that
action if the home or former home has been removed from the trust and returned to the
nursing-facility resident in accordance with the full cure rules at 130 CMR 520.019(K).

(2) When the home or former home is removed from a trust, as determined by the
MassHealth agency, the MassHealth agency will redetermine eligibility using the rules at
130 CMR 520.007(G)(8) and the full cure rules at 130 CMR 520.019(K).

(3) When the home or former home has been removed from the trust, the MassHealth agency
may place a lien in accordance with 130 CMR 515.012.

(D) Repayment of Financial and Medical Assistance. An individual who has received or will be
receiving payments from a third party as a result of an accident, injury, or other loss must first
repay the MassHealth agency for medical assistance under M.G.L. ¢. 118E, 822 and

42 U.S.C. 1396a(a)(25)(A) and (B) and the Department of Transitional Assistance for financial
assistance under M.G.L c. 18, 85G, even if such third-party payments have been or will be placed
in a special-needs or pooled trust in accordance with 42 U.S.C. 1396p(d)(4).
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520.025:

(E) Waiver of the Trust Rules: Undue Hardship. When the MassHealth agency denies or
terminates MassHealth due to excess assets, the individual may request, in accordance with

130 CMR 520.019(L), that the MassHealth agency rescind the denial or termination because such
action would result in undue hardship.

(F) Verification of a Trust. The individual must provide the MassHealth agency with a copy of
the trust or similar legal device or, when appropriate, a will and any information detailing
investments, holdings, and distributions, as determined by the MassHealth agency.

(G) No Double Penalty. The MassHealth agency will apply the rules at 130 CMR 520.019(N) to
prevent double penalty.

Long-Term-Care Income Standard

520.026:

The MassHealth income standard for long-term-care residents is $60 per month.

Long-Term-Care General Income Deductions

General income deductions must be taken in the following order: a personal-needs
allowance; a spousal-maintenance-needs allowance; a family-maintenance-needs allowance for
qualified family members; a home-maintenance allowance; and health-care coverage and incurred
medical and remedial-care expenses. These deductions are used in determining the monthly
patient-paid amount.

(A) Personal-Needs Allowance.

(1) The MassHealth agency deducts $60 for a long-term-care resident's personal-needs
allowance (PNA).

(2) If an individual does not have income totaling the standard, the MassHealth agency will
pay the individual an amount up to that standard on a monthly basis.

(3) The PNA for SSI recipients is $65.

(B) Spousal-Maintenance-Needs-Deduction. If the community spouse’s gross income is less
than the amount he or she needs to live in the community (minimum-monthly-maintenance-needs
allowance, MMMNA) as determined by the MassHealth agency, the MassHealth agency may
deduct an amount from the institutionalized spouse’s countable-income amount to meet this need.
This amount is the spousal-maintenance-needs deduction. 130 CMR 520.026(B) applies to the
first month of eligibility in an institution and terminates the first full calendar month in which the
spouse is no longer in an institution or no longer has a spouse in the community. This deduction
is the amount by which the minimum-monthly-maintenance-needs allowance exceeds the
community spouse's gross income.




