	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION
August 14, 2015
________________________


In the Matter of




OADR Docket Nos. WET-2014-027 & 028

Elite Home Builders, LLC



North Attleborough, MA

________________________

RECOMMENDED FINAL DECISION
INTRODUCTION

In these consolidated appeals, the Petitioners, the North Attleborough Conservation Commission (“Commission”) and a Resident Group
, challenge the Superseding Order of Conditions (“SOC”) that the Massachusetts Department of Environmental Protection’s Southeast Regional Office (“DEP”) issued to Elite Home Builders, LLC (“Elite”), the property owner and developer.  The SOC approved Elite’s proposal to construct infrastructure for a 50 lot residential cluster development off High Street in North Attleboro (“the Property”), known as the Estates at North Attleboro.  The infrastructure would include the roadways, stormwater management system, and utilities (“Infrastructure Project”).  The SOC was issued pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  

After the Commission completed its review of the Infrastructure Project, it denied Elite’s Notice of Intent, citing insufficient information pursuant to 310 CMR 10.05(7)(h) and 310 CMR 10.05(6)(c).  Elite appealed that denial to DEP pursuant to 310 CMR 10.05(7).  DEP issued the SOC approving the project, after it determined that the Commission had sufficient information under 310 CMR 10.05(6)(c) and 310 CMR 10.05(7)(h) and that the project complied with the Wetlands Act and Regulations.

Both the Commission and the Resident Group appealed that decision to the Office of Appeals and Dispute Resolution (“OADR”).  The parties submitted pre-filed direct and rebuttal testimony and exhibits.  After holding an evidentiary adjudicatory hearing, I recommend that DEP’s Commissioner issue a Final Decision and a Final Order of Conditions affirming the SOC, but with the project and plan changes discussed in this decision.  In short, a preponderance of the evidence in the administrative record demonstrates that: (1) the Commission had sufficient information to issue a decision on the merits of proposed Infrastructure Project, (2) the work in the Buffer Zone to Bordering Vegetated Wetlands (“BVW”) is sufficiently conditioned to avoid adverse impacts to the BVW, and (3) the Infrastructure Project complies with the Stormwater Standards.

BACKGROUND
The Property is approximately 61 acres, and presently consists of woods and open fields.  The Wetlands Resource Areas on the Property include an intermittent stream named Scotts Brook, BVW, and Bordering Land Subject to Flooding (adjoining Scotts Brook). See 310 CMR 10.02 (specifying Wetlands Resource Areas subject to jurisdiction).  The development would be served by public water and sewer.

The Infrastructure Project proposes direct alteration of BVW for a road crossing approximately 275 feet south of High Street.  The total alteration will be approximately 512 square feet.  To compensate for the BVW alteration under 310 CMR 10.55(4), Elite proposed a BVW replication area of 807 square feet.  The Resident Group had originally claimed that the BVW alteration and replication would not comply with 310 CMR 10.55(4), but later abandoned that challenge at the adjudicatory hearing.  As a consequence, it was agreed that the Resident Group’s pre-filed testimony on that issue from witness Patrick Garner, who did not appear for cross examination, would be stricken from the administrative record pursuant to 310 CMR 1.01(13)(h)3.  Prior to the adjudicatory hearing, the Resident Group also abandoned their claim that the project did not comply with the Massachusetts Environmental Policy Act, G.L. c. 30 §§ 61-62H, after Elite filed an unopposed motion for directed decision, which I allowed.    

No other work is to occur in the BVW.  Certain components of the Infrastructure Project will involve work in the Buffer Zone to BVW.  The Buffer Zone is that area of land extending 100 feet horizontally outward from the boundary of any Resource Areas specified in 310 CMR 10.02(1)(a).  310 CMR 10.04 (defining Buffer Zone).  Here, only the Buffer Zone to the BVW is at issue.  See 310 CMR 10.02 and 10.04 (defining Resource Areas).

Pursuant to 310 CMR 10.05(6)(k), Elite is required to install a stormwater management system.  In general terms, the originally proposed system would consist of seven hydrodynamic separators and five detention basins, which will direct runoff from lots and roadways to three of the four existing drainage watersheds.  Commission Findings of Fact, p. 1.  Some of the stormwater management infrastructure would be located in the Buffer Zone to BVW.
The Commission held hearings on the Infrastructure Project on January 28, February 25, March 25, and April 8, 2014.  The Commission retained the engineering firm of Weston & Sampson (W&S) to serve as its peer review consultant, to assist with the technical review of the infrastructure, particularly compliance with the Stormwater Standards in 310 CMR 10.05(6)(k).  While the project was under review with the Commission, Elite and its technical consultants engaged in a number of working sessions with W&S.  That process involved Elite responding to W&S’s inquiries, providing information to W&S, and making changes and revising plans for the Infrastructure Project to address concerns or questions that W&S had with the project.  Ofcarcik PFT
, ¶¶ 15-19, 38; Exhibits E, F, G, H, I, K, L, M, N, O; MacKinnon Rebuttal PFT (April 17, 2015), pp. 1-2.

Based on the Commission’s review and W&S’s recommendation, the Commission determined that the stormwater management system complied with the Wetlands Regulations stormwater “standards set forth under 310 CMR 10.05(6)(k).”  Commission Findings of Fact, p. 2; Doyle Rebuttal PFT, p. 3 (“The stormwater system’s compliance with DEP standards was not the basis for denial.”).
Despite its determination that the stormwater management system complied with the Wetlands Regulations, the Commission denied the Notice of Intent for two reasons.  First, the Commission determined that it had insufficient information under 310 CMR 10.05(6)(c) and 10.05(7)(h).  The insufficient information finding was based on the Commission’s belief that Elite failed to comply with the Commission’s request to provide “one full and complete plan set for review and approval showing the construction details and conceptual lot development necessary to make an informed decision on the application.”  Order of Conditions, Findings, p. 4.       

Second, the Commission also found that work in the Buffer Zone would not “contribute to the protection of the interests identified in M.G.L. Ch. 131 § 40, as required by the General Provisions set forth under 310 CR 10.03(1).”  Order of Conditions, Findings, p. 3.  No specific findings were made regarding the Buffer Zone work, but the Commission discussed at length its purported local policy of “a 25 foot setback/no disturb zone” from the adjacent wetland, here BVW.  Order of Conditions, Findings, p. 3.  During the course of this appeal, it was undisputed that the Commission did not have the requisite legal authority to enforce this policy, and thus compliance with it was not an issue.
  See Doyle Rebuttal PFT, p. 2.
Elite appealed the Commission’s denial to DEP by way of a request for an SOC.  Based on its review, DEP issued the SOC approving the Infrastructure Project after finding that the Commission had sufficient information and that the Infrastructure Project complied with the Wetlands Regulations and Wetlands Act.  The Commission and the Resident Group filed these consolidated de novo appeals of the SOC to OADR.
  The parties submitted pre-filed written testimony and I held an adjudicatory hearing.  Excluding the abandoned issues, the issues for adjudication were identified after the Pre-Hearing Conference as follows: (1) whether the Commission had sufficient information to review the Infrastructure Project, (2) whether the Infrastructure Project complies with the Wetlands Act and Regulations for work in the Buffer Zone to BVW, and (3) whether the Infrastructure Project’s stormwater management system complies with the Stormwater Standards in the Wetlands Regulations.
The following witness testified for the Resident Group:
1. Lisa D. Eggleston.  Eggleston has been a registered Professional Engineer in Massachusetts since 1987.  She has thirty years of professional consulting experience on a wide range of issues, including water quality, water and wastewater engineering, stormwater management, and environmental permitting.  She holds a Master’s degree in civil engineering and a Bachelor’s degree in biology.
The following witness testified on behalf of the Conservation Commission:

2. Shannon Doyle.  Doyle has been employed as the Conservation Agent for North Attleboro since 2006.  The Commission did not provide any information concerning Doyle’s background.
The following witnesses testified on behalf of Elite:

1.  Ann M. Marton.  Marton is President and Director of Ecological Services for LEC Environmental Consultants, Inc., an environmental consulting firm.  She has been employed there since 1994.  Marton has substantial wetland permitting experience.  She has numerous professional affiliations related to wetlands, including serving on the Board of Directors for the Society of Wetlands Scientists for four years.  She has a Bachelor of Science degree in landscape architecture.
2. Larry E. Tilton.  Tilton is a professional land surveyor, civil engineer, and President of Tilton and Associates, Inc., a professional land surveying and civil engineering company.  He has a Bachelors of Science degree in civil and highway engineering.  He has a substantial background in wetlands permitting projects.

3. Dale MacKinnon.  MacKinnon is employed as a senior project manager for Tilton and Associates.   He is a professional engineer, licensed in Massachusetts since 1988.  He is also an approved soil evaluator and Title 5 system inspector.  He holds a Bachelors of Science degree in civil engineering.  He has a substantial background, approximately 30 years, in wetlands permitting, including stormwater management.
4. Glenn A. Ofcarcik.  Ofcarcik is a professional land surveyor.  He has over 45 years of experience in surveying, civil engineering design, and wetlands permitting.  He is presently employed as a professional land surveyor for Tilton and Associates.
REGULATORY FRAMEWORK

Buffer Zone.  This is a Wetlands permit appeal, filed under the Wetlands Act and the Regulations.  310 CMR 10.05(7)(j).  Wetlands jurisdiction exists because Elite proposed work in the Buffer Zone and BVW.
  For work in the Buffer Zone there are a number of regulatory provisions and decisions dictating that the work is subject to less scrutiny than work which takes place in the Resource Areas themselves.  First, Buffer Zone work is not per se regulated under the Act or the Regulations.  See 310 CMR 10.02(2)(b).  Instead, only that work “which, in the judgment of the issuing authority, will alter [a Resource Area] is subject to regulation under M.G.L. c. 131, § 40 and requires the filing of a Notice of Intent.”  Id.  Thus, the Buffer Zone may generally be altered if it will not alter a Resource Area, as determined by the issuing authority.  In contrast, any alteration of a Resource Area is generally subject to jurisdiction under the Act and Regulations.  See 310 CMR 10.02(2)(a).  “Alter means to change the condition of any Area Subject to Protection Under M.G.L. c. 131, § 40.  Examples of alterations include, but are not limited to, the following: . . .(c) the destruction of vegetation; (d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water. . . .”  310 CMR 10.04 (“Alter”).
When reviewing Buffer Zone work for compliance with the Act and Regulations, the ultimate issues are whether the work will alter the Resource Area and whether the alteration will adversely affect the ability of the Resource Area to contribute to the protection of one or more of the interests of the Act.  310 CMR 10.53(1); Matter of Kornblith and Newman, Docket No. WET-2010-016, Recommended Final Decision (October 8, 2010), adopted by Final Decision (November 16, 2010); Matter of Trammell Crow Residential, Docket No. WET 2010-037, Recommended Final Decision (April 1, 2011), adopted by Final Decision (April 21, 2011);  Matter of Nielsen, Docket No. WET 2008-046, Recommended Final Decision (April 12, 2010), adopted by Final Decision (May 11, 2010);  Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009).
The regulation at 310 CMR 10.53(1) governs the conditioning of Buffer Zone work to avoid Resource Area alterations that will adversely affect the ability of the areas to contribute to the protection of one or more of the interests of the Act.  It provides, in pertinent part, the following:

For work in the buffer zone subject to review under 310 CMR 10.02(2)(b)3., [which is the case here,] the issuing authority shall impose conditions to protect the interests of the Act identified for the adjacent resource area. The potential for adverse impacts to resource areas from work in the buffer zone may increase with the extent of the work and the proximity to the resource area. The issuing authority may consider the characteristics of the buffer zone, such as the presence of steep slopes, that may increase the potential for adverse impacts on resource areas. Conditions may include limitations on the scope and location of work in the buffer zone as necessary to avoid alteration of resource areas. The issuing authority may require erosion and sedimentation controls during construction, a clear limit of work, and the preservation of natural vegetation adjacent to the resource area and/or other measures commensurate with the scope and location of the work within the buffer zone to protect the interests of the Act. . . .

310 CMR 10.53(1); see Matter of Travis Snell, Docket No. 2005-226, Final Decision (May 1, 2007).
BVW.  The Wetlands Regulations define BVW as:
freshwater wetlands which border on creeks, rivers, streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes, swamps and bogs. Bordering Vegetated Wetlands are areas where the soils are saturated and/or inundated such that they support a predominance of wetland indicator plants. The ground and surface water regime and the vegetational community which occur in each type of freshwater wetland are specified in [Wetlands Act].
310 CMR 10.55(2)(a) (emphasis supplied).  "Bordering Vegetated Wetlands are likely to be significant to public or private water supply, to ground water supply, to flood control, to storm damage prevention, to prevention of pollution, to the protection of fisheries and to wildlife habitat."  310 CMR 10.55(1).  "The plants and soils of Bordering Vegetated Wetlands remove or detain sediments, nutrients (such as nitrogen and phosphorous) and toxic substances (such as heavy metal compounds) that occur in run off and flood waters."  Id.  “Prevention of Pollution means the prevention or reduction of contamination of surface or ground water.”  310 CMR 10.04 (“Prevention of Pollution”).  “Significant means plays a role. A resource area is significant to an interest identified in M.G.L. c. 131, § 40 when it plays a role in the provision or protection, as appropriate, of that interest. . . .”   310 CMR 10.04 (“Significant”).  

Stormwater Standards.  In addition to the above, MassDEP regulates certain other work that occurs in the Buffer Zone, under the Regulations’ Stormwater Standards.
  310 CMR 10.05(6)(k); Matter of Capital Group, Docket No. WET 2012-012, Recommended Final Decision (February 11, 2013), adopted by Final Decision (April 16, 2013).  MassDEP applies the Stormwater Management Standards pursuant to its authority under the Wetlands Protection Act, M.G.L. c. 131, § 40, and the Massachusetts Clean Waters Act, M.G.L .c. 21, §§ 26-53.  MassDEP Stormwater Handbook (2008) (“Stormwater Handbook”), V. 1, ch. 1, p. 1.    
“Stormwater runoff results from rainfall and snow melt and represents the single largest source responsible for water quality impairments in the Commonwealth’s rivers, lakes, ponds, and marine waters.  New and existing development typically adds impervious surfaces and, if not properly managed, may alter natural drainage features, increase peak discharge rates and volumes, reduce recharge to wetlands and streams, and increase the discharge of pollutants to wetlands and water bodies.”  Stormwater Handbook, V. 1, ch. 1, p. 1.


Unless specifically exempted, stormwater runoff from proposed projects in Resource Areas or the Buffer Zone must meet stormwater management standards identified in the regulations.  See 310 CMR 10.05(6)(k)-(q).  MassDEP has issued an updated Stormwater Handbook (2008), to use as guidance in interpreting the standards.  See also MassDEP Hydrology Handbook for Conservation Commissioners (2002).  

When a project is subject to the standards, all stormwater is regulated according to the “best management practices [BMPs] to attenuate pollutants and to provide a setback from the receiving waters and wetlands in accordance with the following Stormwater Management Standards as further defined and specified in the Massachusetts Stormwater Handbook . . . .”  310 CMR 10.05(6)(k); see also 310 CMR 10.05(6)(b) (“The Order of Conditions shall impose such conditions as are necessary to meet the performance standards set forth in . . . the Stormwater Management Standards provided in 310 CMR 10.05(6)(k) through (q). The Order shall prohibit any work or any portion thereof that cannot be conditioned to meet said standards.”).

The Stormwater Handbook sets forth numerous BMPs for appropriately handling stormwater.  Some are “non-structural” in nature and relate to site design practices, source control, and pollution prevention.  Others are structural, and depend on incorporating various structures into the site design to properly handle stormwater.  Stormwater Handbook, Vol. 2, Ch. 1; Vol. 2, Ch. 2; Vol. 2, Ch. 4.  BMPs are often constructed or designed in what is known as a BMP treatment train.  A BMP treatment train is a series of BMPs in sequence to maximize pollutant removal.  Stormwater Handbook, Vol. 2, Ch. 1, p. 32.  There are also several categories of BMPs: pretreatment, treatment, conveyance, and infiltration.  Stormwater Handbook, Vol. 2, Ch. 1, p. 22.  

Proprietary Stormwater BMPs are manufactured systems that use proprietary settling, filtration, absorption/adsorption, vortex principles, vegetation, and other processes to meet the Stormwater Management Standards. There are two general types of Proprietary BMPs: hydrodynamic separators and filtering systems.  Stormwater Standards, Vol. 2, Ch. 4, p. 1.  
THE BURDEN OF PROOF 

As the party challenging the Department’s issuance of the SOC in this de novo appeal, the Commission and Resident Group had the burden of going forward by producing credible evidence from a competent source in support of their positions.  310 CMR 10.03(2); see Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  Specifically, the Commission and the Resident Group were required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006). 


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
PROCEDURAL BACKGROUND AND VARIOUS RULINGS
On November 14, 2014, I issued a Scheduling Order, setting forth, among other things, certain deadlines and establishing dates for the Pre-Hearing Conference and the adjudicatory hearing.  On December 17, 2014, I held a Pre-Hearing Conference and on December 19, 2014, I issued the Pre-Hearing Conference Report and Order.  The Report and Order set forth deadlines for submission of pre-filed direct and rebuttal testimony and various procedures to be followed.  The parties later submitted pre-filed direct and rebuttal testimony.   

Motion to Substitute Plans.  On March 17, 2015, three days before the adjudicatory hearing, Elite filed the Motion to Substitute Plans.  The new plans modified Stormwater Basin 3.1 to address Resident Group petitioner David McCarthy’s concerns that Basin 3.1 might discharge water onto his property.  Minor modifications were made to the outlet of the basin, reorienting it so that any potential discharge was on Elite’s property and not petitioner McCarthy’s property.  See MacKinnon Affidavit (March 17, 2015), Exhibits A-E.  In response, the Residents and the Commision opposed the proposed plan changes; the Commission also filed a motion requesting that the SOC be vacated and the appeal remanded based upon their claim that it was fundamentally unfair to submit plan changes at a late point in the adjudicatory proceeding.  

I denied the Residents’ request and allowed the plan changes because they conform to DEP’s "Wetlands Program Policy 91-1: Plan Changes" and prior adjudicatory decisions.  First, the plan changes are not substantial changes that increase environmental impacts.  Instead, the project location (footprint) and area of impact remain generally the same.  More importantly, the changes would reduce potential environmental impacts by increasing the setback from the original limit of work and reducing the Buffer Zone alteration.  MacKinnon Affidavit, ¶ 13 (March 17, 2015).  

The submission of the proposed changes late in the adjudicatory proceeding is not a basis for denial.  The proceeding is de novo and the Supreme Judicial Court has recognized that the Department has very broad discretion to approve plan changes in wetlands permitting proceedings, especially when environmental impacts are reduced.  Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009) (allowing plan changes on stormwater issues after close of hearing and citing authority) (citing Citizens for Responsible Environmental Management v. Attleboro Mall, Inc., 400 Mass. 658, 673-74 (1987)); see also Matter of Robert Rinaldi, Docket No. 2008-058, Recommended Final Decision (February 18, 2009), adopted by Final Decision (March 12, 2009) (discussing acceptance of plan changes at late stages in an appeal, including "at any time prior to a Final Decision"); Matter of Community of Khmer Buddhist Monks, Inc., OADR Docket No. WET-2013-001, Recommended Final Decision (September 20, 2013), adopted by Final Decision (September 27, 2013); Matter of Karen McNiff, Trustee Chocoura Realty Trust, Docket No. WET-2011-016, Recommended Final Decision (July 25, 2013), adopted by Final Decision (July 31, 2013); Matter of A.W. Perry South, Inc., 11 DEPR 158 (1996); compare Matter of Capital Group Properties, LLC, OADR Docket No. WET-2012-012, Recommended Final Decision on Reconsideration (June 21, 2013), adopted by Final Decision on Reconsideration (June 24, 2013) (changes proposed after Final Decision were denied).
To address the alleged prejudice to the Commission and the Residents from Elite’s filing of substitute plans days before the adjudicatory hearing I allowed the Commission and the Residents an opportunity to respond with rebuttal argument and testimony after the adjudicatory hearing.  See Ruling and Order Regarding Adjudicatory Hearing and Motions and Schedule for Closing Briefs (March 23, 2015); Hearing, #1, 23-25
.  Likewise, I allotted additional time to the Commission and the Residents to respond to an exhibit (Exhibit J) that was added to the Mackinnon testimony during the adjudicatory hearing.  Id.         
  Elite’s Motion in Limine.  Three days before the adjudicatory hearing, Elite filed a Motion in Limine to Limit Testimony of Lisa Eggleston (March 17, 2015).  The Motion in Limine sought to prevent Eggleston from testifying at the adjudicatory hearing to topics outside the scope of her pre-filed direct and rebuttal testimony, in accord with the Pre-Hearing Conference Report and Order.  See Motion in Limine, pp. 2-3.  The motion was filed because Eggleston had stated in her pre-filed direct and rebuttal testimony that she had been unable to review certain matters and that she intended to testify to and elaborate on them at the adjudicatory hearing.  Eggleston Rebuttal PFT, ¶¶ 5, 6, 14.  I partially allowed the Motion in Limine, ruling that Eggleston would not be allowed to testify on direct examination at the hearing to the issues upon which she stated she would elaborate.  However, I ruled that I would allow her to testify to such matters on re-direct to the extent they were within the scope of cross examination at the hearing.
  Ruling and Order Regarding Adjudicatory Hearing Motion and Schedule for Closing Briefs; Hearing, #1, 23-27.  

Both Elite and DEP chose not to cross examine Eggleston at the adjudicatory hearing.  The Commission’s attorney then requested a short break to confer with the Resident Group’s attorney.  After that conference, the Commission’s attorney sought to cross examine Eggleston, and I allowed it after all parties assented, including Elite, but on the condition that the examination and testimony remain within the confines of the Motion in Limine and my ruling on it.  Hearing, #2, 00-1.  During Eggleston’s testimony I allowed “substantial leeway for Ms. Eggleston to testify on matters not included in her direct or rebuttal testimony on cross examination by the Commission.”  Ruling and Order Regarding Adjudicatory Hearing Motion and Schedule for Closing Briefs.  That testimony related to and expounded upon new critiques by Eggleston that were not addressed in her pre-filed direct or rebuttal testimony.
Elite’s Emergency Motion.  After the adjudicatory hearing, Elite filed an Emergency Motion for Leave to Submit Rebuttal Testimony and to Re-Open Adjudicatory Hearing (April 1, 2015).  The Emergency Motion sought leave for Elite to respond to the newly elicited testimony from Eggleston at the adjudicatory hearing.  See Emergency Motion.  The motion demonstrated that the newly elicited testimony raised numerous questions and led to significant ambiguities in the administrative record.  Id. at pp. 3-5.  I allowed the Emergency Motion, finding that the “testimony elicited from Ms. Eggleston . . . exceeded the scope of my ruling and order on the motion in limine, bringing in what was essentially new testimony.  In addition, Elite has proffered that some of Ms. Eggleston’s testimony incorrectly analyzes post development runoff rates, among other things. . . .  If my sole consideration were expediency, I would deny Elite’s emergency motion.  But the prudent decision is to stay temporarily the present course, and allow additional evidence in the interests of obtaining a result that is consistent with the law and affording Elite a reasonable opportunity to respond to the new testimony elicited from Ms. Eggleston.”   Ruling and Order Regarding Applicant’s Emergency Motion to Submit Rebuttal Testimony and Reopen Adjudicatory Hearing (April 3, 2015).  I therefore allowed Elite to submit pre-filed rebuttal testimony and reopened the adjudicatory hearing to allow an opportunity for cross examination of the witnesses pursuant to 310 CMR 1.01(13)(h)8 and 1.01(14)(e).
  Id.

Based upon my allowance of the Emergency Motion, Elite filed further Pre-Filed Rebuttal Testimony of Dale Mackinnon (April 17, 2015) and Exhibits I (revised), K (revised), L, M, N, O, P, and Q.  The Resident Group responded with an Emergency Motion, asserting, among other things, that Elite’s newly filed evidence exceeded my order allowing Elite’s Emergency Motion and would prejudice the Resident Group because it raised a number of new issues to which they had not been able to respond.  See Petitioners’ Emergency Motion (May 6, 2015).   On May 8, 2015, Elite filed a Second Motion to Substitute Plans based upon Elite’s April 17, 2015 filing of MacKinnon rebuttal testimony and exhibits that included proposed alterations to the project.

Reopened Adjudicatory Hearing.  On May 8, 2015, I held the reopened adjudicatory hearing, allowing the parties opportunities for cross examination of Eggleston and MacKinnon.  DEP and the Elite had the opportunity to cross examine Eggleston based upon the testimony that was newly elicited from her at the March 20, 2015 adjudicatory hearing.  The Commission and the Resident Group had the opportunity to cross examine MacKinnon based upon his April 17, 2015 filing in rebuttal to Eggleston.  See Ruling and Order Regarding Testimony and Schedule (May 8, 2015).

At the reopened adjudicatory hearing the Commission and the Resident Group repeated the grievances they asserted in the Resident Group’s May 6, 2015, Emergency Motion.  In particular, they complained that Elite’s April 17, 2015 rebuttal testimony from MacKinnon unfairly prejudiced them because it was broad, detailed, and included changes to the existing plans.  As I pointed out in the Ruling and Order Regarding Testimony and Schedule, the Commission and the Resident Group had three weeks between the April 17, 2015 filing and the reopened adjudicatory hearing to file a motion for leave to file testimony or pleadings in response to MacKinnon, but neither the Commission nor the Resident Group made any such filing.  Nevertheless, to avoid any possible prejudice, at the reopened adjudicatory hearing I allowed the Resident Group’s and the Commission’s requests to submit additional written testimony in rebuttal to the April 17, 2015 MacKinnon rebuttal testimony and exhibits at a later date.  See Ruling and Order Regarding Testimony and Schedule (May 8, 2015).  The Resident Group submitted additional testimony from Eggleston (May 22, 2015).  I also allowed the Commission and the Resident Group additional time to respond to Elite’s Second Motion to Substitute Plans, and they filed opposition briefs on May 15 and 19, 2015.  Id.    

Elite’s Second Motion to Substitute Plans.  After considering Elite’s Second Motion to Substitute Plans and the opposition to it, the motion is allowed on the same bases I allowed the first Motion to Substitute Plans.  See supra. at pp. 12-13.  In particular, the changes are not substantial and they would reduce the environmental impacts by increasing sediment removal for stormwater discharges and increasing groundwater recharge.  In addition, the project’s footprint and configuration would remain essentially the same, but the proposed changes include alterations to stormwater structures that would reduce environmental impacts.  The changes include the following: change proprietary structure BMPs from Stormceptor 450i to CDS Hydrodynamic Separators (Vortex); require two CDS Hydrodynamic Separators to be placed in by-pass at FES 125; and lower Basin 1.1 by 6 inches (from elevation 274.5 to 274) to increase storage volume by 1,500 cf.  See Applicant’s Second Motion to Substitute Plans; Applicant and Owner’s Reply to Resident Petitioner’s Opposition to Motions for Substitution of Plans (May 20, 2015); DEP’s Response to the Resident Petitioners’ Opposition to the Applicant/Owner’s Motions to Substitute Plans and the Conservation Commission’s “Assent” to the Substitute Plans (May 20, 2015).
  

DISCUSSION

I.
The Commission Had Sufficient Information To Describe The Site, The Work, And The Effect Of The Work On The Interests Identified In The Wetlands Act

The Conservation Commission denied the Elite’s request for an Order of Conditions based upon its finding that Elite had not submitted sufficient information with its Notice of Intent.
  See G.L. c. 131 § 40, 310 CMR 10.05(7)(h), 310 CMR 10.05(6)(c); see e.g. Matter of Silva, Docket No. WET 2008-002 and 003, Recommended Final Decision (May 23, 2008), adopted by Final Decision (June 20, 2008).  The Wetlands Regulations specify that the information submitted by the applicant with the Notice of Intent must be “sufficient to describe the site, the work or the effect of the work on the interests identified in M.G.L. c. 131, § 40 . . . .”  Commissions may request additional information from applicants when necessary.  Matter of Silva.  When a commission issues a denial for lack of information it must “specify the information which is lacking and why it is necessary.”  310 CMR 10.05(6)(c); see Matter of Diamond Hill Corporation, Docket #99-018, Recommended Final Decision, (December 12, 2000), adopted by Final Decision (January 5, 2001) (specifying missing information and why it was necessary).   

When, as here, an applicant appeals a denial for insufficient information the determination whether the Commission was correct must be based solely on “the information submitted to the conservation commission.”  310 CMR 10.05(7)(h).  If it is determined that insufficient information was submitted, DEP shall affirm the denial and instruct the applicant to re-file with the conservation commission and include the appropriate information.  Id.  If DEP determines that sufficient information was submitted, it shall proceed to review the merits of the project and determine whether to issue a Superseding Order denying or approving the project on its merits.  At this stage, review may be based upon additional information that was not before the Commission.  Likewise, on the appeal of the SOC, once it is determined that the Commission had sufficient information, the appeal is de novo and information that was not before the Commission may be submitted and considered.  Matter of Silva, supra.; Matter of Terrill, Docket No. 05-293, Recommended Final Decision (July 13, 2010), adopted by Final Decision (January 7, 2011).    
Here, the sufficiency of information inquiry must begin with the Commission’s denial in order to determine what information the Commission “specif[ied]” as “lacking” and “why [that information] is necessary.”  310 CMR 10.05(6)(c).  I therefore turn to the Commission’s Findings of Fact, attached to its Order of Conditions (May 8, 2014).

The Commission determined that the Notice of Intent filing was insufficient because the Commission had requested “one full and complete plan set” showing construction details and conceptual lot development for review.  It asserted that Elite did not comply with that request.  Order of Conditions, Findings, p. 4.  The Commission’s testimony and explanation why that information was necessary and why the record before it was insufficient are not persuasive.  Indeed, the Commission provided only conclusory testimonial statements that it desired one full and complete plan set, and it provided no explanation regarding how the information that was submitted for the Infrastructure Project and the individual lots within its jurisdiction was insufficient.  Doyle PFT, p. 2; Doyle Rebuttal PFT, p. 2.  The Commission simply repeated the statement that Elite failed to provide a complete set of plans.     

In contrast to the Commission’s claim, the administrative record that was before the Commission and testimony discussing the sufficiency of that record demonstrate that the Commission had sufficient information “to describe the site, the work or the effect of the work on the interests identified” in the Wetlands Act for the Infrastructure Project.  Elite’s expert witness Ofcarcik discussed the information that was before the Commission and why that information was sufficient.  Ofcarcik PFT, ¶¶ 9-11, 20, 21, 28 and Exhibits E, F, N, O, Q; see also Marton PFT, ¶ 41; MacKinnon PFT, ¶ 12, Exhibit B; Marton PFT, ¶ 41; Makuch PFT, ¶¶ 6-21; Stormwater Management Report (December 2013, submitted with Basic Documents).  That information included a complete set of Cluster Development Plans showing all house lots and the Infrastructure Project, a Stormwater Management Plan, post development watersheds, and 22 Notices of Intent for the individual house lots that are within the Commission’s jurisdiction.  This information showed the location of houses, sidewalks, driveways, and site grading for each of the individual lots within the Commission’s jurisdiction.          

The Commission found there was sufficient information with respect to the stormwater management system.  As discussed in the Commission’s Findings of Fact, the stormwater management design was reviewed by the Commission’s peer review consultant, Mark King, P.E., of the engineering firm Weston and Sampson (W&S).  The Commission “determined after several review iterations and revisions to the design, [that] the proposed stormwater system does meet the standards set forth” in the stormwater regulations, 310 CMR 10.05(6)(k).  Order of Conditions, Findings, pp. 1-2.  But with the respect to the remainder of the Infrastructure Project, the Commission failed to specify how the information was insufficient with respect to the only other issue—the Infrastructure Project’s impacts relative to work in the Buffer Zone.  For all the above reasons, an overwhelming preponderance of the evidence shows that the Commission had sufficient information to describe the site, the Infrastructure Project, and the effect of that project on the interests identified in the Wetlands Act.  

II.
The Infrastructure Project Complies With The Requirements For Work In The Buffer Zone To BVW Under 310 CMR 10.53(1)
For the work in the Buffer Zone, the ultimate issue is whether the work in the Buffer Zone as conditioned under 310 CMR 10.53(1) will alter the BVW and whether the alteration will adversely affect the ability of the BVW to contribute to the protection of one or more of the interests of the Act.  Matter of McNiff, Docket No. 2011-016, Recommended Final Decision (July 25, 2013) (discussing relatively rigorous elements of proof, appeal pending before Superior Court under G.L. c. 30A), adopted by Final Decision (July 31, 2013); Matter of Kornblith, supra.; Matter of Trammell Crow Residential, supra.; Matter of Nielsen, supra.; cf. Matter of Capital Group Properties, LLC, Docket No. WET 2012-012, Recommended Final Decision, (February 11, 2013), adopted by Final Decision (April 16, 2013).


An overwhelming preponderance of the evidence demonstrates that the Infrastructure Project satisfies 310 CMR 10.53(1).  The Commission provided only a conclusory statement that the work in the Buffer Zone would “have a high potential” to adversely impact the BVW and unspecified “wetlands resource areas.”  Doyle PFT, p. 5.  The Commission failed to identify specifically how those impacts would occur.  Id.  In contrast, DEP and Elite provided testimony demonstrating that the Buffer Zone work would comply with 310 CMR 10.53(1) and would not adversely impact the BVW. 310 CMR 10.53(1). Makuch PFT, ¶¶ 9, 12-14, 26-29, 32-33; Marton PFT, ¶¶ 21-36, 40.  The work in the Buffer Zone is limited to site grading associated with stormwater management.  The work will not occur on steep slopes, only gradual slopes; there will be adequate erosion control measures; there will be a clear limit of work a significant distance from the BVW; and there will be numerous plantings of native shrubs and other vegetation.  Id.

For the above reasons, an overwhelming preponderance of the evidence shows that the Infrastructure Project work in the Buffer Zone is sufficiently conditioned under 310 CMR 10.53(1) to avoid adverse impacts to adjacent Wetland Resource Areas.
III.
The Infrastructure Project Complies With The Stormwater Standards At 310 CMR 10.05(6)(k)
When the project was being reviewed by the Commission it engaged its own professional peer reviewer to analyze the project for compliance with the Stormwater Standards.  That process involved a substantial exchange of information between W&S and Elite and revisions to the Infrastructure Project.  Ofcarcik PFT, ¶¶ 15-19, 38; Exhibits E, F, G, H, I, K, L, M, N, O; MacKinnon Rebuttal PFT (April 17, 2015), pp. 1-2.  Ultimately, W&S determined that the project complied with the Stormwater Standards.  During the SOC review phase, DEP also determined that the project complied with the Stormwater Standards.  
Here, the Resident Group, along with the Commission
, rely upon testimony from expert Lisa Eggleston to assert that the project does not comply with the standards.  Eggleston made numerous assertions attacking the stormwater managements system.  But many of her assertions were just that, assertions without a factual foundation; and many were postulated more as questions she had about the project’s compliance with the Stormwater Standards.  Raising questions without a supporting factual foundation offers no probative value.  See Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999); Matter of McNiff, supra.; Matter of Nielsen, supra.  In addition, many of Eggleston’s critiques were flatly rebutted by evidence in the administrative record that she overlooked.  Nevertheless, MacKinnon responded in significant detail to the issues raised, providing sound, credible explanations in response to Eggleston’s critiques.  At times, MacKinnon acknowledged merit in various assertions from Eggleston and directly addressed those assertions, lending additional credibility to MacKinnon’s testimony.  Given the large number of Eggleston’s assertions that were made as questions or assertions without a supporting factual foundation of her own, I have not addressed every single issue that she raised and which was either without a factual basis or undermined by the administrative record.
Stormwater Standard 1.  This standard provides: “No new stormwater conveyances (e.g. outfalls) may discharge untreated stormwater directly to or cause erosion in wetlands or waters of the Commonwealth.”  

“This standard allows the direct discharge of stormwater to waters and wetlands provided the discharge is adequately treated.  The term ‘treated’ refers to the implementation of stormwater management systems that are specifically designed to achieve sediment and contaminant removal rates that adequately protect groundwater, surface waters and wetlands in accordance with all applicable statutes, regulations, permits, and approvals, the other standards, and the technical specifications set forth in Volume 2 of the Massachusetts Stormwater Handbook. The level of treatment required by the other standards is based on whether the discharge impacts a critical area, is from a land use with a higher potential pollutant load, or to soils with a rapid infiltration rate.”  Stormwater Handbook, Vol. 1, Ch. 1, p. 4.  
Eggleston opined that the total suspended solid (“TSS”) removal for By-Pass Area 1.3a is insufficient because Elite used a Stormceptor unit with no other water quality BMP to treat runoff before it is discharged via FES 125 (outfall) to the resource area.  Eggleston contended this did not comply with the standard because with new construction proprietary stormwater BMPs, like the Stormceptor unit, are to be used only for pre-treatment.  Eggleston PFT (January 21, 2015), p. 6.

MacKinnon disagreed with Eggleston’s position.  He testified at length to the adequacy of the treatment in this case.  He demonstrated that this area (FES 125) in fact receives substantial treatment and thus it does not contravene the requirement that there be no new storm water conveyance discharging untreated stormwater directly to a resource area.  Moreover, he accurately pointed out that Standard 1 does not specify a minimal TSS removal threshold that must be achieved, in contrast to Standard 4, which specifies 80%.

The original treatment train consisted of deep sump catch basins, a single Stormceptor 450i, and a rip rap outfall for the ultimate discharge.  Despite this original treatment train, out of an abundance of caution, Elite modified it to include two off-line hydrodynamic separators before discharge to the rip rap outfall, and the eventual discharge to the BVW.  Thus, the overall revised treatment train contains two deep sump catch basins
 (128 and 129) and two new off line CDS hydrodynamic separators to provide additional TSS removal before discharge to the rip rap outfall at FES 125.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 2-5, Exhibits I, K, L.  The Stormwater Handbook provides that these types of proprietary BMPs are acceptable for a constrained site like the one at issue.  Stormwater Handbook, V. 2, Ch. 4, p. 1.  The location was constrained by the small watershed size (.80 acres), the need to establish a roadway, steeply sloped topography, and high water table, making it difficult to incorporate low impact development techniques or traditional BMPs.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 2-5.  
Based upon third party peer reviews from New Jersey DEP and Washington Department of Ecology and the DEP Stormwater Handbook, the deep sump catch basins rate at approximately 25% TSS removal and the CDS hydrodynamic separator has been tested to produce TSS removal ratings ranging from 50% (New Jersey study) to 65% (manufacturer’s lowest rating), putting the total TSS removal rate for this treatment train in the general range of 75% to 90%, according to DEP’s calculations.
  MacKinnon’s calculations concluded that the resulting TSS removal would be 91%.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 2-5.   He also determined that the weighted average for the entire revised treatment train for all of Basin 1.1 is 83%.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 4-5.

In addition, while the Stormwater Handbook provides that proprietary BMPs are not appropriate for terminal treatment for runoff from Land Uses with Higher Potential Pollutant Loads (LUHPPLs), as defined in 310 CMR 10.04, or discharges near or to critical areas, there is no evidence that the proprietary BMPs here will discharge to either area.  Instead, they discharge to stone rip rap, which ultimately discharges to a BVW.  Stormwater Handbook, V. 2, Ch. 4, p. 1.  

In response to MacKinnon’s testimony, Eggleston stated only that in her opinion she did not believe the modified treatment train would be sufficient because she believed it would not remove the finer sediment.  But she provided no supporting evidence or calculations that the modified treatment train would be insufficient.  She failed even to provide evidence of the type of sediment that would be treated, especially the extent to which there would be finer sediment, which in her opinion, would not receive treatment.  These types of conclusory statements,  unsupported by a factual basis, lack probative value.  See Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999); Matter of McNiff, supra.; Matter of Nielsen, supra.  Eggleston also raises questions based upon a MASTEP evaluation regarding TSS removal sufficiency but again she provides no specific evidence undermining MacKinnon’s testimony and the adequacy of the treatment train.  Eggleston Rebuttal PFT (May 22, 2015), pp. 2-3.  There is also no evidence that the rip rap discharge will cause erosion, whereas MacKinnon has provided calculations showing that it will not cause erosion.  Compare Matter of Capital Group Properties, supra.  

Eggleston also testified that much of the excess runoff from storms larger than the 25 year event would not drain toward the detention basins, and instead would drain at an uncontrolled rate toward the wetland resource areas.  Eggleston PFT (January 21, 2015), p. 5.  MacKinnon testified that Eggleston’s portrayal is misleading because the drainage to which she refers is overland flow on the site.  Overland flow by definition is not a new conveyance that is subject to Stormwater Standard 1.  MacKinnon Rebuttal PFT (April 17, 2015), p. 5.
For the above reasons, I find a preponderance of the evidence shows that the stormwater management system complies with Standard 1 because it will not create new conveyances that directly discharge untreated stormwater to, or cause erosion in wetlands or waters of the Commonwealth.  Compare Matter of Capital Group Properities, supra.
Stormwater Standard 2.  This standard provides: “Stormwater management systems shall be designed so that post-development peak discharge rates do not exceed pre-development peak discharge rates. . . .”  310 CMR 10.05(6)(k)(2). 

The rate at which runoff discharges from a given site is known as the runoff rate or discharge rate.  The peak rate of runoff from a given site (also referred to as the peak flow rate, peak runoff rate, or peak discharge rate) is the maximum rate of runoff that occurs during a particular storm event.  MassDEP Hydrology Handbook for Conservation Commissioners, p. 2-6 (2002).  Development changes in soils, surface cover, and topography can alter runoff conditions and thus influence peak rates of discharge.  “Such alterations can change the water budget of a wetland, with resulting changes in wetland functions.” MassDEP Hydrology Handbook for Conservation Commissioners, pp. 2-6, 3-4, 6-1, and 6-2 and § 4.5 (2002).  Such changes include increased flooding, erosion, and sedimentation.  Id.  Standard 2 is designed to prevent damage to resource areas that may occur from peak discharges during storms and to prevent downstream flooding.  Stormwater Handbook, V. 1, ch. 1, p. 5.  

“Standard 2 requires that the post-development peak discharge rate is equal to or less than the pre-development rate from the 2-year and the 10-year 24-hour storms.  BMPs that slow runoff rates through storage and gradual release, such as LID techniques, extended dry detention basins, and wet basins, must be provided to meet Standard 2.”  Stormwater Handbook, V. 1, ch. 1, p. 5.  “Proponents must also evaluate the impact of peak discharges from the 100-year 24-hour storm.”  Stormwater Handbook, V. 1, ch. 1, p. 5.  

Eggleston testified that there would be an increase in post-development stormwater flow compared to pre-development flow from the site.  Her testimony relied upon alleged discrepancies in the calculations on Elite’s Exhibits E and I; she claims that Exhibit E demonstrates an increase in post development peak runoff rates under the 2-year storm for watersheds 1.0, 4.0, and 2/3 for a total increase of 8.6% in post-development peak runoff rate.  Hearing #2, 29-30.  Eggleston also concluded based upon Exhibit E that there would be an increase in post-development runoff rate in the 10-year storm for watershed 1.0.

But MacKinnon persuasively explained that Eggleston’s testimony inaccurately draws conclusions from Exhibit E.  Exhibit E is based upon a model, underlying assumptions, and calculations to evaluate the storage capacity of the basins after they were revised during the peer review process with W&S.  To evaluate the storage capacity of those basins Exhibit E relied upon conservative estimates of runoff quantities, i.e. larger estimated runoff quantities.  That analysis did not include the proper and necessary assumptions for analyzing post development runoff.  Thus, Exhibits E and I are based upon two different models with different assumptions to analyze two different criteria.  It is therefore incorrect to rely upon Exhibit E for purposes of analyzing post-development runoff rates.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 6-7.  Exhibit I, on the other hand, was based upon another model utilized by the predecessor engineering firm to analyze runoff rates.  That model and MacKinnon demonstrated compliance with Standard 2.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 6-7.  MacKinnon’s analysis of pre and post development runoff rates for the 2, 10, 25, and 100 year storm events demonstrates that post development runoff rates will not increase.
  MacKinnon Rebuttal PFT (April 17, 2015), pp. 6-7, Exhibit M, N.

For all the above reasons, I find a preponderance of the evidence shows that the stormwater management system is designed so that post-development peak discharge rates will not exceed pre-development peak discharge rates.  
Stormwater Standard 3.  This standard provides:

Loss of annual recharge to ground water shall be eliminated or minimized through the use of infiltration measures including environmentally sensitive site design, low impact development techniques, stormwater best management practices and good operation and maintenance. At a minimum, the annual recharge from the post-development site shall approximate the annual recharge from the pre-development conditions based on soil type.

This Standard is met when the stormwater management system is designed to infiltrate the required recharge volume as determined in accordance with the Massachusetts Stormwater Handbook.
310 CMR 10.05(6)(k)(3).  “The development of sites generally involves the creation of impervious surfaces such as roofs and pavements.  These surfaces reduce the amount of water that can infiltrate into the ground.  The goal of this standard is to address the adverse impacts that result from the loss of natural infiltration.  Reduced infiltration results in the loss of water available for recharge to groundwater.  Reduced recharge can potentially result in lower local and regional groundwater levels, thus affecting wetland resource areas.  Maintaining local and regional groundwater levels has become a critical issue in many areas of Massachusetts.”

MassDEP Hydrology Handbook for Conservation Commissioners, § 8.3 (2002).
“The intent of this standard is to ensure that the infiltration volume of precipitation into the ground under post-development conditions is at least as much as the infiltration volume under pre-development conditions.  Standard 3 requires the restoration of recharge, using infiltration measures and careful site design.  Through judicious use of low impact development techniques and other approaches that minimize impervious surfaces and mimic natural conditions, new developments can approximate pre-development recharge for most storms.”  Stormwater Handbook, V. 1, ch. 1, pp. 5-6.
Eggleston testified that Elite failed to demonstrate that the basins that were relied upon for recharge to groundwater in fact function as intended.  Eggleston stated that she did that analysis and concluded that basin 1.1 failed, providing only 2,200 cubic feet when 2,445 was necessary.  She also believed that necessary documentation was not provided.  Hearing #2, 5-7.

Unfortunately, Eggleston has not provided the calculations or rationale that led her to the conclusion that basin 1.1 had insufficient capacity by 225 cubic feet.  In contrast MacKinnon’s analysis and calculations demonstrated that basin 1.1 was sufficient.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 10-12; Exhibit J; MacKinnon Rebuttal PFT (February 20, 2015), pp. 14-16.

Eggleston also opined that it was improper to use curtain drains to lower the groundwater level to provide the required 2 foot separation between the bottom of the recharge facility and the estimated seasonal high groundwater.  Hearing #2, 8-9.  The Stormwater Handbook allows the use of fill to achieve the 2 foot separation distance.  It does not address the use of curtain drains to accomplish the separation.  Eggleston opined that the use of curtain drains would be detrimental to down gradient resource areas because it would deprive them of part of their water budget that is received through groundwater flow.  Hearing #2, 8-11, 30-33.  

MacKinnon testified that the use of curtain drains arose out of the peer review process with the Commission’s peer reviewer, W&S.  W&S required compliance with the recharge component for the Infrastructure Project standing alone, instead of relying upon recharge from infiltration of roof run-off at the individual houses.  MacKinnon Rebuttal PFT (February 20, 2015), pp. 19-20.  To address that, W&S approved Elite’s proposal to use curtain drains to achieve the requisite infiltration for the Infrastructure Project itself.
Eggleston’s critique regarding the curtain drains has some initial appeal, but it is not based upon any guidance or regulation prohibiting the use of curtain drains in these circumstances.  Just as important, especially given there is no regulatory prohibition, she has not provided any analysis or calculations supporting her allegations of harm to the downgradient wetlands.  So conceptually Eggleston’s view is appealing, but she failed to support it with a factual foundation demonstrating a material impact under these circumstances.

Eggleston also testified that Elite’s basins were faulty because they were based upon unrealistic exfiltration rates (infiltration to groundwater).  Eggleston PFT (January 21, 2015), p. 2.  Thus, she testified that the viability of infiltration at the five basin locations had not been demonstrated as required by the Stormwater Handbook.  She testified that at least four of the proposed locations the necessary infiltration is in fact highly unlikely due to the poor soil conditions and shall depth to groundwater.  Eggleston PFT (January 21, 2015), p. 2.  
Eggleston’s testimony regarding infiltration is faulty for two reasons.  First, it ignores the fact that numerous soil tests in fact show soil conditions that will support the infiltration assumptions.  MacKinnon Rebuttal PFT (February 20, 2015), pp. 17-18, Exhibits G and F; Tilton PFT, ¶ 40.  Second, her testimony wrongly assumes that all the basins are designed to provide recharge; they are not.  Instead, all but two of the basins (Basin 1.1 and 2.2) are intended as extended dry detention basins.  MacKinnon Rebuttal PFT (February 20, 2015), pp. 19-20.  They comply with the requirements of the Stormwater Handbook.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 10-12.  


Eggleston also testified that basins 1.1, 2.1, 2.2, and 3.1 are improperly sited within 50 feet of BVW.  Eggleston PFT (January 21, 2015), p. 3.  Eggleston’s critique is misplaced.  The requirement to which she refers applies to infiltration basins, which must maintain a setback of 50 feet from “any surface water of the Commonwealth (other than surface water supplies and their tributaries).”  Stormwater Handbook, Vol. 2, Ch. 2, p. 88.  None of the basins are infiltration basins.  They are extended dry detention basins, and thus the setback does not apply.  Stormwater Handbook, Vol. 2, Ch. 2, pl. 48.  And while it is true that extended dry detention basins 1.1 and 2.2 have some recharge BMPs, the volume of water they recharge is minimal and insignificant compared to the volume of water recharged by infiltration basins.  MacKinnon Rebuttal PFT (February 20, 2015), p. 16.  Given that, in addition to the fact that the basins are adjacent to BVW and not surface water and their actual set back distances from the BVW are over 50 feet for Basin 2.2 and 47 feet for Basin 1.1, I find the basins are appropriately sited.  Id.   


Eggleston also concluded that basins 1.1 and 2.2 do not fully drain within 72 hours, and instead take between 79 and 91 hours to drain under design storm conditions.  Eggleston PFT (January 21, 2015), p. 4.  Eggleston’s criticism is misplaced.  She is applying a requirement for Infiltration Basins to Extended Dry Detention Basins, for which there is no such requirement.  Stormwater Handbook, Vol. 2, Ch. 2, pp. 89-90; MacKinnon Rebuttal PFT (February 20, 2015), pp. 20-21. The Handbook requires that infiltration basins must be fully drained within 72 hours in order to provide capacity for subsequent storm events.  Extended Dry Detention basins are purposely designed to hold water for longer periods of time to allow for the settling of suspended solids.  Stormwater Handbook, Vol. 2, Ch. 2, p. 49.  Nevertheless, these basins were designed with sufficient capacity for consecutive storm events.  MacKinnon testified that seventy two hours after a 100 year storm event the remaining depth in Basins 1.1 and 2.2 are .12 and .29 feet, respectively.  This would not materially impact the basins’ ability to contain the water for the next storm event.  MacKinnon Rebuttal PFT (February 20, 2015), p. 21.


Stormwater Standard 4.  Under this standard, “[s]tormwater management systems shall be designed to remove 80% of the average annual post-construction load of Total Suspended Solids (TSS).”


Elite’s Infrastructure Project includes seven treatment locations.  Each of those locations utilizes CDS hydrodynamic separators placed in treatment trains.  In six of the locations, the CDS hydrodynamic separators discharge to extended dry detention basins.
  The only area where the CDS hydrodynamic separator does not discharge to an extended dry detention basin is outfall FES 125, because, as discussed at length with respect to Standard 1, the location is constrained by a number of factors.  The treatment train for FES 125 was discussed under Standard 1, where it was demonstrated  by a preponderance of the evidence that the TSS removal will likely exceed 80%.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 12-14.


Further, even if the TSS removal rate at FES 125 did not exceed 80%, a preponderance of the evidence demonstrates that the FES 125 outfall qualifies for the de minimis exception to the 80% TSS removal requirement of Standard 4.  Stormwater Handbook, Vol. 1, Ch. 1, p. 10, note 16 and Vol. 3, Ch. 1, p. 35.  It qualifies as de minimis because the discharge is in a constrained area, the discharge is less than 1 cfs, and 80% removal can be achieved based on a weighted average from the site.  MacKinnon performed the weighted average calculation for the two contributing discharges to watershed 1 and found it to be 83%.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 4-5.  Although Eggleston questioned whether the de minimis exception applied, she failed to perform any calculations or other analysis supporting her suspicions.
CONCLUSION


For all the above reasons, I recommend that DEP’s Commissioner issue a Final Decision and Final Order of Conditions that affirm and adopt the SOC but with the plan changes accepted in this decision and an amended Operation and Maintenance Plan that substitutes the Hydrodynamic Separators for the 450i Stormceptors.  That amended Operation and Maintenance Plan shall be submitted by Elite for review and approval by DEP staff, and ultimate incorporation into the Final Order of Conditions.

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
Date: __________




__________________________
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� See 310 CMR 10.05(7)(j) (identifying who may appeal a Superseding Order of Conditions).


� “PFT” refers to pre-filed written testimony from the parties’ witnesses.


� In the future, the Commission could seek to enact an enforceable 25 foot no build zone by way of a local ordinance.  


� For cases discussing de novo nature of appeal process at DEP see Matter of Soursorian, Docket No. 2013-028, Recommended Final Decision (June 13, 2014), adopted by Final Decision (June 19, 2014); Matter of Hopkinton, Docket No. 2007-165, Recommended Final Decision (August 5, 2011), adopted by Final Decision (September 2, 2011); Matter of Churchill, Docket No. 2005-194, Ruling and Order Allowing Partial Summary Decision (March 29, 2006); Matter of Philip Capolupo, Docket No. 2000-097, Ruling on Motion for Partial Summary Decision (March 15, 2001); see e.g., Matter of Michael Gaspard, Docket No. 2006-155, Final Decision on Reconsideration (March 15, 2001); Matter of Luongo, Docket No. 91-001, Final Decision (February 7, 1996); Matter of Holbrook, Docket No. 97-045, Ruling and Order on Issues to be Adjudicated (February 19, 1998).


�The work in the BVW is not at issue in these appeals because the Resident Group abandoned their challenge to that aspect of the project.


� “Except as expressly provided, stormwater runoff from all industrial, commercial, institutional, office, residential and transportation projects that are subject to regulation under M.G.L.c. 131, § 40 including site preparation, construction, and redevelopment and all point source stormwater discharges from said projects within an Area Subject to Protection under M.G.L.c. 131, § 40 or within the Buffer Zone shall be 


provided with stormwater best management practices to attenuate pollutants and to provide a setback from the receiving waters and wetlands in accordance with the following Stormwater Management Standards as further defined and specified in the Massachusetts Stormwater Handbook.”  310 CMR 10.05(6)(k) (emphasis added).


  


� The reference to “Hearing” is the digital audio recording of the adjudicatory hearing.  The reference to #1, refers to file #1, of the four total files.  The reference to 23-25 refers to the approximate location on the file, here it is 23 to 25 minutes in from the beginning of the file.  I have similarly cited to the digital audio recordings throughout this decision.


� Eggleston was the only witness to testify for the Resident Group.  The Resident Group agreed that the pre-filed testimony from their other witness, Garner, would be stricken from the record because they withdrew the replication issue from adjudication and Garner did not appear for cross examination.   


�On about the same date, I denied DEP’s motion to add an expert witness to rebut Eggleston’s testimony.  Ruling and Order Regarding DEP’s Motion to Add Witness (April 15, 2015)


� On June 6, 2015, DEP filed a motion to strike Exhibit A to the Commission’s Closing Brief.  DEP’s motion to strike is allowed for all the reasons asserted by DEP in the motion.


� The Resident Group did not assert a claim that the Commission had insufficient information.  See Resident Group Pre-Hearing Statement (December 12, 2014).  Although the Residents asserted at the backend of the appeal that there was insufficient information regarding compliance with stormwater standards (Residents Closing Brief, p. 4), I address those claims as challenges to the merits of the stormwater plans because: (1) the claim is late, (2) the Commission itself determined that there was sufficient information regarding stormwater, (3) the Commission determined that there was compliance with the stormwater standards, and (4) Elite engaged in a robust exchange of information with the Commission’s stormwater standard peer reviewer, providing it all the information it requested. 


� Despite its earlier position that the project complied with the Stormwater Standards, as verified by W&S, the Commission has now altered course based upon testimony from the Resident Group’s expert, Eggleston.


� Deep sump catch basins are another type of structural BMP.  Stormwater Handbook, Vol. 2, ch. 2, pp. 2-5. 


� The third party reviews are referenced in MASTEP, which is located at � HYPERLINK "http://www.mastep.net/" �http://www.mastep.net/�.  The third party studies relied upon in this case for a TSS removal range of 50% to 65% distinguish it from the decision in Matter of M.G. Hall Co., Docket No. WET 2012-023, Final Decision (March 19, 2014), where the developer relied upon a 93.1% TSS removal rate based upon calculations provided by the manufacturer.


� MacKinnon also persuasively explained why Exhibit E did not have a date printed on it by the software that generated it.  MacKinnon Rebuttal PFT (April 17, 2015), pp. 8-9.  Eggleston’s criticism with respect to Standard 2 is also based upon her inaccurate belief that that the basins were all designed as infiltration basins.  MacKinnon Rebuttal PFT (February 20, 2015), pp. 13-15.  


 


� For the six areas that discharge to the Extended Dry Detention Basins, the 80% TSS removal rate is readily surpassed by the treatment trains.  Utilizing the New Jersey DEP’s lowest estimate of 50% for the CDS hydrodynamic Separator along with 25% for the deep sump catch basin, and 55% for the Extended Dry Detention Basins, yields a TSS removal rate well in excess of 80%.  See Stormwater Handbook, Vol. 2, Ch. 2 and Vol. 2, Ch. 4; MassDEP Guidance titled “Standard Method to Convert Required Water Quality Volume  to a Discharge Rate for Sizing Flow Based Manufactured Proprietary Stormwater Treatment Practices” (2013).  





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

MassDEP Website: www.mass.gov/dep

	Printed on Recycled Paper


Matter of Elite Home Builders, OADR Docket No. WET-2014-027 and -028
Recommended Final Decision
Page 36 of 36

