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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

The Petitioner Lawrence Richards requests that the Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) reconsider his Final Decision in this appeal upholding a Superseding Order of Conditions (“SOC”) that the Department’s Central Regional Office (“CERO Office”) issued to the Applicant Elite Home Builders, LLC pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC affirmed the Town of Millbury’s Conservation Commission’s approval of the Applicant’s proposed construction of six apartment buildings containing a total of 72 apartment units, accessory structures, parking facilities, stormwater management facilities, and associated site work (“the proposed Project”) at the Applicant’s real property on Howe Avenue 
in Millbury, Massachusetts (“the Property”).    

The Commissioner’s Final Decision adopted my earlier Recommended Final Decision (“RFD”), finding that a strong preponderance of the testimonial and documentary evidence submitted by the parties’ witnesses at the Adjudicatory Hearing that I conducted in the case demonstrated that the Applicant’s proposed Project met the requirements of the Stormwater Management Standards at 310 CMR 10.05(6)(k-q).  The Petitioner contends that my finding is erroneous and requests that the Commissioner vacate both his Final Decision and the SOC.  For the reasons discussed below, the Petitioner’s request for reconsideration of the Final Decision is without merit.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration that denies the Petitioner’s request for reconsideration of the Final Decision.

DISCUSSION


THE PETITIONER HAS FAILED TO MEET THE “HEAVY BURDEN” REQUIRED FOR RECONSIDERATION OF THE COMMISSIONER’S FINAL DECISION

It is well settled that a party seeking reconsideration of a Final Decision has the heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Gary Vecchione, OADR Docket No. WET-2014-008, Recommended Final Decision on Reconsideration (November 4, 2014), 2014 MA ENV LEXIS 83, at 6, adopted as Final Decision on Reconsideration (November 7, 2014), 2014 MA ENV LEXIS 82.  Specifically, the party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, a Motion for Reconsideration may be summarily denied if “[it] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments . . . .”  Id., at 6-7.  Moreover, “reconsideration [of the Final Decision is not] justified by the [party’s] disagreement with the result reached in the Final Decision.”  Id., at 7.
Here, as discussed below, the Petitioner has asserted six grounds for requesting reconsideration of the Final Decision.  None of these grounds has merit, and, consequently, the Petitioner has failed to satisfy the requirements for obtaining reconsideration of the Commissioner’s Final Decision.  

A.
The Petitioner’s First Ground for Requesting Reconsideration of the 

Final Decision

First, the Petitioner asserts that the Final Decision should be vacated because “[i]n the brief submitted [at the Hearing] by [his expert witness] Chuck Scott, [the latter] . . . requested that the [Applicant’s] compromise solution of adding another outlet from the infiltration basin be denied.”  Petitioner’s Motion for Reconsideration, ¶ 1.  The Petitioner contends that the additional outlet should not be installed because “[it will allow] the applicant to discharge proposed stormwater at a rate greater than existing stormwater,” and that “[t]his would create greater overall damage to [the Petitioner’s] property and the wetlands it is part of.”  Id.  The Petitioner contends that “[n]o one should be able to just add this extra pipe outlet without going through an independent engineering analysis and review.”  Id.

The Petitioner’s contentions are a re-argument of the positions that his expert witness, Mr. Scott, made at the Hearing that the post development stormwater discharge rate would exceed the pre-development discharge rate in the area of Infiltration Basin #1, in violation of the Stormwater Management Standards.  I rejected this argument in my RFD because it was conclusory and unsubstantiated by Mr. Scott.  Moreover, the Applicant’s expert witness, John Grenier (“Mr. Grenier”), and the Department’s expert witness, Gary Dulmaine (“Mr. Dulmaine”), both testified persuasively at the Hearing that the Applicant’s proposed Project would satisfy the Stormwater Management Standards.  Notwithstanding the evidentiary strength of its position at the Hearing, the Applicant, through Mr. Grenier, offered to: (1) accept Mr. Scott’s position concerning Infiltration Basin #1 as being correct, and (2) correct the purported drainage issue (based upon Mr. Scott’s theory), by installing an outlet pipe in the basin so that no increase in runoff would occur in any design storm event. The Department agreed with that proposal after determining that it complied with the Stormwater Management Standards.  For these reasons, the Applicant’s proposed modification of the SOC to add the additional outlet pipe as described above is an improvement to the Applicant’s stormwater management system design, and, as such, furthers protects the MWPA statutory interests of flood control and storm damage prevention.   

B.
The Petitioner’s Second Ground for Requesting Reconsideration of the 

Final Decision

The Petitioner next argues that the Final Decision should be vacated because “[t]here [were] no science or engineering calculations [performed] regarding [the] extra outlet for removal of water [as described above],” and that “[t]his decision is not supported or engineered to comply with governing regulations.”  Petitioner’s Motion for Reconsideration, ¶ 2.  These are unsupported allegations by the Petitioner.  Moreover, the allegations do not square with the evidence that was presented at the Hearing.  At the Hearing, the Applicant’s expert witness, Mr. Grenier, a Massachusetts Professional Engineer, whose qualifications were not challenged by the Petitioner, testified persuasively that the infiltration basin re-design including the outlet pipe will not result in an increase of stormwater runoff.  Indeed, the Applicant’s offer at the Hearing to modify the infiltration basin to have even more stringent stormwater control was made to address the Petitioner’s concerns.  As discussed above, the Department approved the change and its approval was proper.

C.
The Petitioner’s Third Ground for Requesting Reconsideration of the 

Final Decision

The Petitioner also contends that the Final Decision should be vacated because at the Hearing, “[I] allowed [the Department] to have [its] wetlands expert,” Mr. Dulmaine, to be present at the Hearing to testify about wetlands issues, but “[I did not] allo[w] [the Petitioner] the same courtesy.”  Petitioner’s Motion for Reconsideration, ¶ 3.  He further asserts that “[he] was specifically told [by me] that no wetlands issues would be allowed to be discussed [at the Hearing],” and as a result, [his] wetlands expert Glenn Krevosky stayed away.”  Id.  He asserts that ”[t]his was an injustice and an unfair advantage given to the [Applicant] and the [Department].”  Id.

The Petitioner’s contentions do not accurately reflect what occurred at the Hearing.  First, I did not inform the Petitioner that “no wetlands issues would be allowed to be discussed” at the Hearing.  The Petitioner’s contention is illogical given that this case is a wetlands permit appeal.  Moreover, the Stormwater Management issues addressed at the Hearing were wetlands issues.  See 310 CMR 10. 05(6)(k-q).  

It is conceivable that the Petitioner’s contentions might be based on my ruling at the Hearing that the delineation of wetlands boundaries in an expired Order of Conditions (“OOC”) that the Millbury Conservation Commission previously issued for the Applicant’s property authorizing the construction of eight homes on the property was irrelevant to this appeal and would not be part of the Hearing.  My ruling was consistent with the well settled principle that an expired wetlands permit cannot be revived or reinstated.  In the Matter of David H. Barrett and Kevin Cunniff, Docket No. 2001-178; File No. 161-293, Recommended Final Decision (June 11, 2002), 2002 MA ENV LEXIS 91, at 4, adopted as Final Decision (July 1, 2002), 2002 MA ENV LEXIS 92.  Because the OOC has expired, the Petitioner cannot rely on any wetlands delineation that formed the basis of that OOC.  The Petitioner does not dispute that the OOC at issue has expired.  Simply stated, the Hearing was properly limited to wetlands Stormwater Management issues.  

Also noteworthy is the fact that the Petitioner, the party with the burden of proof, failed to submit a wetlands delineation that was different from the one that the Applicant submitted for the proposed Project.  In fact, the Petitioner did not identify the wetlands delineation as an issue to be adjudicated in the appeal at the Pre-Screening Conference (“Conference”) that I conducted in the case well in advance of the Hearing.
  The Petitioner’s expert, Mr. Scott, raised the wetlands delineation issue for the first time in his Pre-filed Testimony, contending that the expired OOC delineation should be controlling or, because the current delineation differs from the expired delineation, the current delineation must be erroneous.  The Petitioner never articulated why the current wetlands delineation was inaccurate.  He only argued that the current delineation must be erroneous since it was not the same as the expired delineation.

Also noteworthy, is the fact that Mr. Scott was not in a position to testify as an expert about wetlands delineations at the Hearing because that topic was within the expertise of the co-author of his Pre-filed Testimony: Glenn E. Krevosky (“Mr. Krevosky”) of EBT Environmental Consultants, Inc., a Wetlands consultant based in Oxford, Massachusetts.
  According to Mr. Scott, Mr. Krevosky served as the Petitioner’s “Wetland[s] Resource Areas Consultant Representative.”  Mr. Krevosky, however, neither signed Mr. Scott’s PFT
 nor appeared at the Hearing for cross-examination.
  Contrary to the Petitioner’s assertions, I did not preclude Mr. Krevosky from attending the Hearing.    

D.
The Petitioner’s Fourth Ground for Requesting Reconsideration of the 

Final Decision

The Petitioner asserts that the Final Decision should be vacated because I informed him at the Hearing that “neither [he] nor the applicant[’s] [representative, Mr. S. Venincasa], would be allowed to speak during the . . . [H]earing,” because neither he nor Mr. Venincasa had filed Pre-filed Testimony in the case for the Hearing.  Petitioner’s Motion for Reconsideration, ¶ 4.  He asserts that I nevertheless allowed Mr. Venincasa to speak at the Hearing, even though he did not file any Pre-filed Testimony.  Id.  He asserts that Mr. Venincasa spoke at the Hearing by twice objecting to the inclusion of certain testimony offered by Mr. Scott and that I sustained 
these objections.  Id.  The Petitioner asserts that “[he] did not speak” at the Hearing.

The Petitioner’s contentions do not accurately reflect what transpired at the Hearing.  Undisputedly, Mr. Venincasa is the Applicant’s principal and he did not file Pre-filed Testimony on behalf of the Applicant for the Hearing.  Because he did not file Pre-filed Testimony, he was not permitted to testify for the Applicant at the Hearing.  The Applicant’s expert witness, Mr. Grenier, who did submit Pre-filed Testimony, was permitted to testify for the Applicant at the Hearing.  

At the Hearing, neither the Petitioner nor the Applicant was represented by counsel.  As a result, their respective expert witnesses, Mr. Scott for the Petitioner and Mr. Grenier for the Applicant, cross-examined each other on the sworn Pre-filed Testimony that they had filed in the case.  During Mr. Scott’s cross-examination of Mr. Grenier, the Department’s counsel objected several times to Mr. Scott questioning Mr. Grenier about wetlands delineations that were irrelevant and not part of the issues for adjudication in the case.  It was during those objections, that Mr. Venincasa, on behalf of the Applicant, objected to the same line of questioning that Mr. Scott was pursuing with Mr. Grenier.  Mr. Venincasa’s objections did not constitute testimony; they merely repeated the objections that the Department’s counsel had raised to Mr. Scott’s line of questioning to Mr. Grenier.  There was no error of law here, and the Petitioner was not prejudiced by Mr. Venincasa having merely repeated the objections of the Department’s counsel.

  E.
The Petitioner’s Fifth Ground for Requesting Reconsideration of the 

Final Decision

The Petitioner asserts that the Final Decision should be vacated because I “[did] not allo[w] [him] to appeal th[e] [following] facts at the . . . [H]earing . . . .”  Petitioner’s Motion for 
Reconsideration, ¶ 5.  
The Petitioner asserts that “[he] had originally appealed the Town of Millbury Conservation Commission’s decision [approving the proposed Project] to the [Department’s CERO Office] stating that [he] disagreed with the [Applicant] changing the character and configuration of the wetlands surrounding the building site.”  Id.  He asserts that “[t]he changes can clearly be seen on the two site plans [for the same property: [1] the] 2006 Patriot place [plan] and [2] [the] 2014 cobblestone village [plan].”  Id.  He asserts that the 2006 Patriot Place plan was for the proposed construction of eight homes and the 2014 Cobblestone Village plan is for the Applicant’s proposed Project calling for construction of 72 apartments.  Id.  He asserts “[t]hat [the Department’s] decision [approving the proposed Project] totally overlooked the drastic changes to the encompassed wetlands by the [Applicant].”  Id.  He asserts that the Department’s approval also “totally overlooked the fact that no certificate of compliance was issued for the [expired] OOC [authorizing construction of the eight homes,]” and that “[t]his fact alone would have invalidated the [proposed] project and it would have to be started over at the Town level.”  Id.  

The Petitioner’s claims fail because they are a re-argument of his claim that the expired OOC should be relevant to the resolution of this appeal.  As discussed above, an expired wetlands permit cannot be revived or reinstated, and the Petitioner cannot rely on any wetlands delineation that formed the basis of the OOC.  Barrett and Cunniff, 2002 MA ENV LEXIS 91, at 4.   The Petitioner’s claim also fails because, as discussed above, the Petitioner failed to present any probative evidence at the Hearing demonstrating that the current wetland delineation forming the basis of the SOC is incorrect, and he improperly raised the wetlands delineation as an issue for the first time at the Hearing through Mr. Scott’s Pre-filed Testimony, even though the focus of the appeal was solely on Stormwater Management issues.  As for the lack of a Certificate of Compliance for the expired OOC, that simply could mean that work authorized by the OOC was not performed.  Moreover, the lack of such of Certificate was not an issue in the appeal.

  F.
The Petitioner’s Sixth Ground for Requesting Reconsideration of the 

Final Decision

Lastly, the Petitioner asserts that the Final Decision should be vacated because in his view, the Department’s permitting process under the MWPA and Wetlands Regulations “is not user friendly nor is there a level playing field concerning the appeals process.”  Petitioner’s Motion for Reconsideration, ¶ 6.  He asserts that “[he] ha[s] been turned down by over 15 Lawyers who supposedly were knowledgeable in this area.”  Id.  He asserts that “[he] also [has] been turned down by many wetlands experts” and “ ha[s] been told that many of these experts [do not] want to get involved with lone home owners like [himself]” because “[i]t is not profitable compared to working for the builders and they [do not] want to get a reputation of opposing both the town governments and the builders.”  Id.  He asserts that “[t]his is where their bread and butter comes from,” and “[b]ecause of this, the [Department] appeal process does not benefit small home owners trying to protect their property and wetlands . . . .”  Id.

 The Petitioner’s claims do not constitute valid grounds for seeking reconsideration of the Final Decision because they constitute his displeasure with the outcome of the Hearing: affirmance of the SOC, and are based solely on his subjective assessment that the administrative appeals process is unfair.  As confirmed by the Conf. Rept. & Order that I issued to the parties approximately four months before the Hearing and the digital recording of the Hearing itself, the Petitioner was accorded with a full, fair, and reasonable opportunity at the Hearing to contest the SOC.  He was fully aware of the administrative appeals requirements and his burden of proof.  He also did not proceed to the Hearing alone; he had the benefit of three experts, one of which, Mr. Scott, appeared and testified on his behalf at the Hearing.  In the end, the Petitioner did not satisfy his burden of proof, and therefore, failed to prevail in this appeal.

CONCLUSION

The Petitioner has failed to demonstrate that the Commissioner’s Final Decision was based upon a finding of fact or ruling of law that was clearly erroneous and has renewed claims or arguments that were previously raised, considered, and properly denied in the RFD and the Commissioner’s Final Decision.  He has also raised new claims.  Accordingly, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration.  

NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION

This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  

Date: __________
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� The Conference took place almost four months before the Hearing.  The purpose of the Conference was to identify the issues for resolution at the appeal.  At the Conference, all of the parties, including the Petitioner, agreed that the sole issue for resolution in the appeal was whether the proposed Project satisfied the Stormwater Manaagement Standards.  This was confirmed in my Conf. Rept. & Order that I issued to the parties shortly after the Conference.   





� Navinchandra V. Patel (“Mr. Patel”), a Professional Engineer who works for Mr. Scott also co-authored Mr. Scott’s Pre-filed Testimony.  Mr. Scott testified that both he and Mr. Patel served as the Petitioner’s “Stormwater Report Review Consultant Representatives” in the case.





� Mr. Patel also did not sign Mr. Scott’s Pre-filed Testimony.  Both Mr. Patel and Mr. Krevosky failed to do so notwithstanding that at the Conference I explained and confirmed in my subsequent Conf. Rept. & Order, that under 310 CMR 1.01(12)(f) all Pre-filed Testimony for a Hearing must be under the pains and penalties of perjury.  Conf. Rept. & Order, at pp. 4-5, n.4.  





� Mr. Patel also did not appear at the Hearing for cross-examination.  Both Mr. Patel and Mr. Krevosky failed to appear notwithstanding that at the Conference I explained and later confirmed in my Conf. Rept. & Order, that “[the] Adjudicatory Rules mandate that ‘[i]f a witness is not available for cross-examination at the hearing, the written testimony of the witness shall be excluded from the record unless the parties agree otherwise.’”  Conf. Rept. & Order, at p. 7, citing, 310 CMR 1.01(12)(f); 310 CMR 1.01(13)(h)3.  At the Hearing, neither the Applicant nor Department sought exclusion of Mr. Scott’s PFT due to the lack of the required sworn signatures from his co-authors, Mr. Krevosky and Mr. Patel, and their absence from the Hearing.  This did not excuse, however, Mr. Krevosky and Mr. Patel from appearing for cross-examination at the Hearing.  
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