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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, Lawrence Richards (“the Petitioner”) challenges a Superseding Order of Conditions (“SOC”) that the Central Regional Office (“CERO Office”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Elite Home Builders, LLC (“the Applicant”) on April 23, 2015, pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SOC approved the Applicant’s proposed construction of six apartment buildings containing a total of 72 apartment units, accessory structures, parking facilities, stormwater management facilities, and associated site work (“the proposed Project”) at the Applicant’s real property on Howe Avenue in Millbury, Massachusetts (“the Property”).  The SOC affirmed the Town of Millbury’s Conservation Commission’s prior 
approval of the proposed Project.  

The proposed Project required approval under the MWPA and the Wetlands Regulations

because the work called for by the proposed Project will take place in the Buffer Zone of Bordering Vegetated Wetlands (“BVW”).
  In his Appeal Notice challenging the SOC, the Petitioner contended that the Department’s approval of the proposed Project was improper for a number of reasons, most of which are beyond the jurisdiction of the MWPA and Wetlands Regulations.  See Petitioner’s Appeal Notice.  These claims include the Petitioner’s assertion that the proposed Project violates local zoning and planning requirements.  Id.  
The Petitioner, however, also asserted in his Appeal Notice that stormwater discharge from the proposed Project may impact his abutting real property.  Id.  At the June 24, 2015 Pre-Screening Conference (“Conference”) that I conducted with the parties to identify the issues for resolution in the appeal, the Petitioner confirmed that the basis of his stormwater claim is that the Department should have rejected the proposed Project because it purportedly could not be conditioned to adequately protect wetlands interests required by the Wetlands Stormwater Management Standards as set forth at 310 CMR 10.05(6)(k-q).  Pre-Screening Conference Report and Order (July 6, 2015) (“Conf. Rept. & Order”), at pp. 2-3.  At the Conference, the Petitioner agreed that his stormwater claim would be the sole issue for resolution in the appeal.  Id.  Although they also agreed that the Petitioner’s stormwater claim would be the sole issue for resolution in the appeal, the Applicant and the Department contended that the claim lacked merit and requested that the SOC be affirmed.  Id.

Following the Conference, I issued a Conference Rept. & Order on July 6, 2015 to the parties stating that the sole issue for resolution in the appeal is whether the proposed Project meets the Stormwater Management Standards at 310 CMR 10.05(6)(k-q).  Id.  On October 6, 2015, I conducted an evidentiary Adjudicatory Hearing (“Hearing”) to resolve that issue.  At the Hearing, the parties presented a total of three witnesses and documentary evidence in support of their respective positions in the case.
  The witnesses were cross-examined under oath on sworn Pre-filed Testimony (“PFT”) that they had filed prior to the Hearing in support of the parties’ respective positions in the case.
  The Hearing was digitally recorded, and the recording was made available to the parties following the Hearing, which assisted them in filing their respective Closing Briefs in the case.

The three witnesses who testified at the Hearing were as follows.

Charles F. Scott, Jr. (“Mr. Scott”), Principal in Charge of CFS Engineering, a Shrewsbury, Massachusetts firm, testified on behalf of the Petitioner.  Mr. Scott’s PFT, at p. 1.  Although he holds no engineering degrees, Mr. Scott testified at the Hearing that he has taken undergraduate courses in environmental design and civil engineering, and has 30 years of experience in the design and development of roadways and residential and commercial properties.  Mr. Scott co-authored his PFT with Glenn E. Krevosky (“Mr. Krevosky”) of EBT Environmental Consultants, Inc., a Wetlands consultant based in Oxford, Massachusetts, and Navinchandra V. Patel (“Mr. Patel”), a Professional Engineer (“P.E.”) who works for Mr. Scott at CFS Engineering.  Mr. Scott’s PFT; Mr. Scott’s Hearing Testimony.  According to Mr. Scott, Mr. Krevosky served as the Petitioner’s “Wetland[s] Resource Areas Consultant Representative” and Mr. Patel and Mr. Scott served as the Petitioner’s “Stormwater Report Review Consultant Representatives.”  Id.  Neither Mr. Krevosky nor Mr. Patel, however, signed Mr. Scott’s PFT
 and neither individual appeared at the Hearing for cross-examination.
          

John M. Grenier, a Massachusetts professional engineer (“P.E.”)
 and the principal of J.M. Grenier Associates Inc., an engineering company based in Shrewsbury, Massachusetts testified on behalf of the Applicant.  Mr. Grenier’s PFT.  Mr. Grenier was principally involved in the design of the proposed Project and prepared the Applicant’s Stormwater Management Report for the proposed Project.  Id.; Mr. Dulmaine’s PFT, ¶¶ 11-16; Applicant’s Stormwater Management Report.

Gary Dulmaine (“Mr. Dulmaine”), a wetlands expert and an Environmental Analyst for

the Department with nearly 25 years of experience working in the Department’s Wetlands and Waterways Program testified on behalf of the Department.  Mr. Dulmaine’s PFT, ¶¶ 1-3.  Mr. Dulmaine was principally involved in the Department’s review of the proposed Project and issuance of the SOC approving the proposed Project.  Id., ¶¶ 5-16.           
Based on the witnesses’ testimony and the parties’ documentary evidence in the case, I find that a strong preponderance of the evidence introduced at the Hearing demonstrated that the Applicant’s proposed Project meets the Stormwater Management Standards at 310 CMR 10.05(6)(k-q).   Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC approving the proposed Project, provided that the Final Order of Conditions (“FOC”) includes a modified plan to be submitted by the Applicant that contains a design change that the Applicant agreed at the Hearing to implement as part of the proposed Project.  See below, at pp. 21-22.
STATUTORY AND REGULATORY FRAMEWORK

The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to
regulate activities affecting wetlands areas in a manner that promotes the following eight statutory interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;
(3) flood control;
(4) storm damage prevention;
(5) prevention of pollution;
(6) protection of land containing shellfish;
(7) protection of fisheries; and 

(8) protection of wildlife habitat.
G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Gary Vecchione, OADR Docket No.
WET-2014-008, Recommended Final Decision (August 28, 2014), 2014 MA ENV LEXIS 76, at 6-7, adopted as Final Decision (September 23, 2014), 2014 MA ENV LEXIS 77; In the Matter of Howard and Andrea Fease, Trustees of the Burdon Pond Realty Trust, OADR Docket No. WET-2011-020, Recommended Final Decision (March 2, 2012), 2012 MA ENV LEXIS 45, at 6-7, adopted as Final Decision (March 8, 2012), 2012 MA ENV LEXIS 43.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,

dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR 10.02(2)(a); Vecchione, supra, 2014 MA ENV LEXIS 76, at 7; In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84; Fease, supra, 2012 MA ENV LEXIS 45, at 7-8.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent (“NOI”)” with the permit issuing authority.  310 CMR 10.02(2)(a).  A party must also file an NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department when it assumes primary review of the proposed work or review on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, a local Conservation Commission may issue an Order of Conditions authorizing or precluding proposed construction activities in protected wetlands areas and “are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Orders of Condition, including any findings and wetland delineations forming the basis of the Orders, are valid for three years from the date of the Order’s issuance.  310 CMR 10.05(6)(d).  However, any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Healer, supra.  

FINDINGS
I.
THE PETITIONER’S BURDEN OF PROOF AT THE HEARING

As I explained at Conference and later confirmed in my Conf. Rept. and Order (pp. 3-4) that followed the Conference, the Petitioner had the burden of proving by a preponderance of the evidence at the Hearing that the Department erred in issuing the SOC approving the proposed Project.  310 CMR 10.03(2), 10.05(7)(j)2.b.iv, 10.05(7)(j)2.b.v, 10.05(7)(j)3.a, 10.04, 10.05(7)(j)3.b; Vecchione, supra, 2014 MA ENV LEXIS 76, at 9-12; In the Matter of Beachwood Knoll School. Docket No. WET 2008-050, 15 DEPR 257 (2008); In the Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), 2011 MA ENV LEXIS 111, at 12-14, adopted as Final Decision (November 2, 2011), 2011 MA ENV LEXIS 110; In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), 2013 MA ENV LEXIS 40, at 10-13, adopted as Final Decision (July 12, 2013), 2013 MA ENV LEXIS 61.  Specifically, the Petitioner was required to present “credible evidence from a competent source in support of each claim of factual error [made against the Department], including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c; Vecchione, supra, 2014 MA ENV LEXIS 76, at 10; Dupras, supra, 2013 MA ENV LEXIS 40, at 11.  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  In the Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), 2010 MA ENV LEXIS 89, at 36-37, adopted as Final Decision (August 19, 2010), 2010 MA ENV LEXIS 31; Vecchione, supra, 2014 MA ENV LEXIS 76, at 10; Dupras, supra, 2013 MA ENV LEXIS 40, at 11-12.  Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonwealth v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted); see e.g. Pittsfield Airport Commission, supra, 2010 MA ENV LEXIS 89, at 36-39 (petitioner’s failure to submit expert testimony in appeal challenging MassDEP Commissioner’s issuance of 401 Water Quality Certification Variance to Pittsfield Airport Commission fatal to petitioner’s claims because Variance was “detailed and technical . . . requiring expert testimony on issues . . . implicated by the Variance,” including . . . (1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to streams, and (3) stormwater discharge and treatment[,] [and (4)] . . . runway safety and design”); Dupras, supra, 2013 MA ENV LEXIS 40, at 36-37 (petitioner not qualified to interpret technical data involving Shellfish Suitability Areas); Vecchione, supra, 2014 MA ENV LEXIS 76, at 26 (petitioner not qualified to testify as to impacts on wetlands resources areas due to his lack of expertise in wetlands protection).
As for the relevancy, admissibility, and weight of evidence that the Petitioner, the Applicant, and the Department sought to introduce at the Hearing, these issues were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(8)(a).  Under G.L. c. 30A, § 11(2): 

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of 
serious affairs. Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(8)(a), “[t]he weight to be attached to any evidence  . . . rest[ed] within the discretion of the Presiding Officer. . . .”  

II.
THE PETITIONER FAILED TO MEET HIS BURDEN OF PROOF AT 

THE HEARING
As noted above, flood control and storm damage prevention are two of the eight statutory interests the MWPA and the Wetlands Regulations are intended to advance.  Stormwater runoff from rainfall and snow melt “represents the single largest source responsible for water quality impairments in the Commonwealth’s rivers, lakes, ponds, and marine waters.”  MassDEP Stormwater Handbook (2008) (“Stormwater Handbook”), Vol. I, ch. 1, p. 1.  “New and existing development typically adds impervious surfaces and, if not properly managed, may alter natural drainage features, increase peak discharge rates and volumes, reduce recharge to wetlands and streams, and increase the discharge of pollutants to wetlands and water bodies.”  Id.  As a result, the Department has adopted stormwater regulations as part of the Wetlands Regulations at 310 CMR 10.05(6)(k)-(6)(q) to “address water quality (pollutants) and water quantity (flooding, low base flow and recharge) by establishing standards that require the implementation of a wide variety of stormwater management strategies[,] . . . includ[ing] environmentally sensitive site design and low impact development [(“LID”)] techniques to minimize impervious surface and land disturbance, source control and pollution prevention, structural [stormwater Best Management Practices (“BMPs”)], construction period erosion and sedimentation control, and the long-term operation and maintenance of stormwater management systems.”  Id.


The Department’s stormwater regulations at 310 CMR 10.05(6)(k) provide in pertinent 
part that:

[e]xcept as expressly provided, stormwater runoff from all industrial, commercial, institutional, office, residential and transportation projects that are subject to regulation under [the MWPA] including site preparation, construction, and redevelopment and all point source stormwater discharges from said projects within [a wetlands] Area Subject to Protection under [the MWPA] or within the Buffer Zone shall be provided with stormwater best management practices to attenuate pollutants and to provide a setback from the receiving waters and wetlands in accordance with the [10] Stormwater Management Standards as [set 
forth in 310 CMR 10.05(6)(k)1-(k)10 and] further defined and specified in the [MassDEP] Stormwater Handbook . . .
 
Here, the Petitioner, through his witness Mr. Scott, contended in general terms at the Hearing that the proposed Project fails to comply with Stormwater Management Standards.  However, as discussed below, at pp. 17-22, his testimony focused solely on Stormwater Management Standard No. 2.  Stormwater Management Standard No. 2 provides that “[s]tormwater management systems shall be designed so that post-development peak [stormwater] discharge rates do not exceed pre-development peak [stormwater] discharge rates,” and that “[t]his Standard may be waived for [stormwater] discharges to land subject to coastal storm flowage as defined in 310 CMR 10.04.”  310 CMR 10.05(6)(k)2.  Standard No. 2 is designed to prevent increased stormwater runoff and damage to wetlands resource areas caused by development because development changes in soils, surface cover, and topography can alter stormwater runoff conditions and influence peak rates of stormwater discharge.  MassDEP Hydrology Handbook for Conservation Commissioners, pp. 2-6, 3-4, 6-1, and 6-2 and § 4.5 (2002).  “Such alterations can change the water budget of a wetland, with resulting changes in wetland functions.”  Id.  Such changes can include increased flooding, erosion, and sedimentation.  Id.   
The Applicant’s expert, Mr. Grenier, prepared a detailed 81 page Stormwater Management Report (which was introduced into evidence), that utilized actual on site testing to support his conclusion that the proposed Project satisfies all of the Stormwater Management Standards, including Standard No. 2.  Applicant’s Stormwater Management Report, at p. 2; Mr. Grenier’s Rebuttal PFT, pp. 4-6; Mr. Dulmaine’s PFT, ¶¶ 11-16.  The Department’s witness, Mr. Dulmaine, testified that he fully reviewed the Report during his SOC review of the proposed Project and concurred with Mr. Grenier’s determination that the proposed Project complies with the Stormwater Management Standards.  Mr. Dulmaine’s PFT, ¶¶ 11-16.  As discussed below, the Petitioner failed to refute Mr. Grenier’s determination.  Consequently, based on the Applicant’s Stormwater Management Report, Mr. Grenier’s testimony, and Mr. Dulmaine’s testimony, I find that the proposed Project satisfies all of the Stormwater Management Standards, including Standard No. 2 for the following reasons.  
According to the Applicant’s Stormwater Management Report, Mr. Grenier calculated watershed areas with respect to the proposed Project for both the pre-development and post-development conditions, and he also evaluated existing and proposed ground cover conditions and terrain slopes.  Applicant’s Stormwater Management Report, at p. 1.  Based upon the increased peak runoff from pre-development to the post development, Mr. Grenier designed a storm water management system for the proposed Project to attenuate or reduce the post development peak flows and runoff to be less than or equal to the pre-development rates of runoff.  Id.  He made these calculations using Hydrocad Stormwater Modeling Software
 for determining peak runoff and sizing detention/infiltration facilities for the 2, 10, 25 and 100 year storm event frequencies.  Id.  He calculated the runoff hydrographs using the SCS Runoff equation
 and the SCS unitless hydrograph.
  Id.     

Mr. Grenier analyzed the existing site conditions to determine tributary site runoff areas, flow patterns, open space including wooded areas, as well as existing soil types.  Id.  Mr. Grenier determined that four types of soils exist at the proposed Project site: (1) Hinckley sandy loam, 

(2) Canton fine sandy loam, (3) Whitman loam, and (4) Chatfield-Hollis-Rock outcrop complex, and that he took these soils into account in designing the proposed Project’s Stormwater Management System.  Id.; Appendix C to Applicant’s Stormwater Management Report.
  The Applicant’s Stormwater Management Report included soil log forms detailing Mr. Grenier’s findings from soil testing he performed at the proposed Project site.  Id.  The soil testing was used to verify the hydrologic group of the soils at the site and determine seasonal high groundwater levels because the drainage design includes infiltration.  Id.
The stormwater drainage area that Mr. Grenier analyzed includes the site at Howe Avenue to be developed as well as tributary offsite area.  Id.  The study area also includes wooded area.  Id.  Mr. Grenier determined that the total tributary drainage area is 8.54 acres and that the site does not contain any existing impervious area.  Id.  He determined that the existing slopes on site range from 5 to 30%, and that the site currently drains towards either Howe 
Avenue to the east or towards wetlands to the southwest.  Id. 

Mr. Grenier determined that the total impervious area at the proposed Project Site after it is developed with 72 residential apartment units, accessory structures, and associated driveways and parking areas will be 2.87 acres or 33.7% of the site.  Id.  The remaining portion of the site that will not be developed will remain wooded.  Id.  

The stormwater drainage system that Mr. Grenier has designed for the proposed Project is separated into five subcatchment drainage areas.  Id.  These subcatchments are physically separate in the post development condition through the use of an infiltration basin, subsurface recharge, a water quality inlet, and a Stormceptor treatment system.
  Id.  These methods have been utilized in order to reduce peak runoff rates and treat runoff from developed paved areas in order to meet the Total Suspended Solids (“TSS”) removal requirements of the Stormwater Management Standards.  Id.
  Mr. Grenier identified the proposed Project’s five subcatchment drainage areas as follows.

“Subcatchment P1” includes runoff from wooded areas to remain onsite and
offsite.  Applicant’s Stormwater Management Report, at p. 1.  This runoff is diverted with swales

towards the wetlands to the southwest of the proposed Project site.  Id.
“Subcatchment P2” includes buildings, pavement and lawn areas on the western portion of the site.  Id.  This runoff is directed through a water quality swale and infiltration basin prior to discharge toward the southwestern property line.  Id.   The combination of a deep sump catch basin, water quality swale and infiltration basin provides over 80% TSS removal, including over 44% pretreatment as the site contains soils with rapid infiltration rates.  Id.

“Subcatchment P3” includes onsite lawn areas and offsite wooded areas.  Id.  This clean runoff is directed into a detention basin to provide attenuation of peak runoff rates in the post development condition.  Id.

“Subcatchment P4” includes buildings and pavement on the eastern portion of the 

site.  Applicant’s Stormwater Management Report, at p. 2.  This runoff is directed into a water quality inlet and subsurface recharge prior to discharge into the existing storm drainage system in Howe Avenue.  Id.  The combination of a deep sump catch basin, water quality inlet and subsurface recharge structure provides over 80% TSS removal, including 44% pretreatment.  Id.

Lastly, “Subcatchment P5” includes the driveway entrance to the site from Howe Avenue and adjacent area.  Id.  This runoff is collected into a Stormceptor treatment system prior to discharge into the existing Howe Avenue storm drainage system.  Id.  The combination of a deep sump catch basin and Stormceptor provides over 80% TSS removal.  Id.

In sum, Mr. Grenier’s stormwater management determinations demonstrate that the stormwater drainage design for the proposed Project provides attenuation or reduction of peak rates and volumes of runoff, improves the quality of site runoff that flows toward wetland areas, and offsite by achieving a minimum of 80% TSS removal including 44% pretreatment for paved areas.  The drainage design as proposed will also improve the quality of runoff that currently exists on this site.  As  noted above, the Department’s witness, Mr. Dulmaine, testified that he fully reviewed the Applicant’s Stormwater Management Report and concurred in its analysis and conclusions confirming that the proposed Project’s stormwater management design satisfies the Stormwater Management Standards.  Mr. Dulmaine’s PFT, ¶¶ 11-16.
In contrast to Mr. Grenier’s detailed stormwater management determinations as discussed above, the Petitioner presented vague or conclusory assertions through his expert witness, Mr. Scott, that Mr. Grenier’s determinations were faulty.  Mr. Scott’s PFT, pp. 5-6 (¶ 4).  As discussed below, the Petitioner’s assertions lacked analytical support, were speculative, and refuted by Mr. Grenier in his rebuttal PFT and Hearing testimony.

Mr. Scott testified that “Pre-development discharge rates [were] incorrectly calculated [by Mr. Grenier] pursuant to observed drainage patterns in field, and incorrectly mapped contours on plans.”  Mr. Scott’s PFT, p. 6.  Mr. Grenier refuted Mr. Scott’s testimony by pointing out that Mr. Scott’s testimony was misleading because Mr. Scott had modeled the conditions on the site by ignoring that all runoff from the proposed Project site toward the west ultimately contributes to total runoff flow to the south.  Mr. Grenier’s Rebuttal PFT, at p. 4.  Mr. Grenier testified that it is necessary to consider all flows in this direction as was shown in the Applicant’s Stormwater Management Report.  Id.  Mr. Grenier also testified that modeling the depression as a separate reach as Mr. Scott had done is not appropriate because it stores a minimal volume of runoff and flows toward it will ultimately discharge offsite to the west.  Id., at p. 5.    
Mr. Scott testified that “Drainage Area E1 discharging to design Point #1, should be

Recalculated”; that “[a]dditional discharge locations at Design Points #3, and #4 should be included in the pre-development analysis calculations as these are distinct points of discharge from the property”; and that “Design #5 is an isolated pocket and should not be considered in E1 and E2.”  Mr. Scott’s PFT, p. 6.  These contentions were conclusory and unsubstantiated.  Moreover, Mr. Grenier refuted Mr. Scott’s testimony by testifying that “[he] visited the site to determine drainage pattern within the disputed 0.3 ac at the southeast portion of the site [and] observed a field stone wall . . .  run[ning] along the property line that mounds to contain runoff within this site.”  Mr. Grenier’s Rebuttal PFT, p. 5.  He testified that “[t]here is a small break in the wall in the area of the shed adjacent to Morse Avenue where a negligible amount of runoff may flow offsite [and] . . . [a]ny minor flow that goes offsite in this area is inconsequential in the scope of the overall drainage.”  Id.


Mr. Scott also testified in a conclusory manner that “Infiltration Basin #1 will be constructed in groundwater . . . [and] will not infiltrate at the proposed design rate, pursuant to underlying soil classification.”  Mr. Scott’s PFT, p. 6.  Mr. Grenier refuted Mr. Scott’s testimony by testifying that the design of Infiltration Basin #1 was based upon seasonal high groundwater elevations observed by on-site soil testing at the basin location witnessed by a representative of Tighe & Bond, a private engineering consulting firm that the Town of Millbury had retained to evaluate the Applicant’s proposed stormwater management system.  Mr. Grenier’s Rebuttal PFT, p. 5.
  He testified that this testing confirmed a seasonal high groundwater elevation of 84 inches.  Id.  He testified that soil testing confirmed a soil texture of coarse sand and gravel at the basin location and the design infiltration rate of 8.27 inches per hour was based on this observation.  Id.  He testified that mapping is a tool for general soil conditions and that soil testing performed on the proposed Project site was the correct method of assessing soil conditions for design purposes.  Id.  
Mr. Scott testified that there is a “[c]ontradiction in soil logs and plan information pertaining to establishment of Estimated Seasonal High Groundwater [because the] Plan says [‘]weep at 60’ [but] log says ‘84’.”  Mr. Scott’s PFT, p. 6.  He also “question[ed]” whether Test Holes (“TH”) 1 and 2 “were field located by survey or interpolated by [the] plan [because] [i]f by [the] Plan the elevation is incorrect as the topographic condition in field rises at the locations of the Test Holes.”  Id.  However, Mr. Grenier refuted Mr. Scott’s testimony by testifying that “[t]ies to test holes were pulled from known points along the property lines at the time of testing with a representative from . . . Tighe & Bond,” and that “[t]he Plan had a typographical error and all the soil logs were consistent with an estimated seasonal high groundwater of 84 inches that was verified in the field by Tighe & Bond.”   Mr. Grenier’s Rebuttal PFT, p. 5.


Mr. Scott testified that “Groundwater is as high as elevation 393.5 in [the] northern portion of [the] basin as observed isolated wetlands at this location.”  Mr. Scott’s PFT, p. 6.  Mr. Grenier refuted Mr. Scott’s testimony by testifying that “[s]oil testing was performed in th[e] [basin] area [under the observation of a] . . . Tighe & Bond [representative], which confirmed the seasonal high groundwater elevation of 84 inches in the basin area.”  Mr. Grenier’s Rebuttal PFT, p. 6.

Mr. Scott testified that “[the] [m]inimum groundwater offset from bottom of Infiltration basin shall be 2 feet [pursuant to the] Massachusetts Stormwater Handbook Volume 2, Chapter 2, page 88, table 1B.1 - 2.”  Mr. Scott’s PFT, p. 6.  This testimony merely repeated a requirement of the Stormwater Management Standards.  To the extent Mr. Scott suggested that the Applicant’s stormwater management design failed to comply with that two foot requirement for the infiltration basin, Mr. Grenier refuted Mr. Scott’s testimony by testifying that the proposed Project exceeded the two foot requirement because “[t]he basin was designed with a minimum offset of 4 feet from groundwater based upon a seasonal high groundwater elevation of 84 inches [determined] during [the] soil testing” observed by a representative of Tighe & Bond.  Mr. Grenier’s Rebuttal PFT, p. 6.

Mr. Scott testified that “Deep Hole logs #1 and #2 do not determine [estimated seasonal high groundwater level (“ESHGW”)] by [soil] mottling methods.”
  Mr. Scott’s PFT, p. 6.  Mr. Grenier refuted Mr. Scott’s testimony by testifying that “[t]he estimated seasonal high groundwater elevations were noted on the observation logs and the [soil] mottling elevation was not shown as it was the same elevation as estimated seasonal high groundwater and therefore

redundant.”  Mr. Grenier’s Rebuttal PFT, p. 6.

Mr. Scott testified that “[the] [e]xfiltration value utilized in [the] basin based upon hydrologic soil classification ‘A’ versus ‘B’ and ‘D’ [and] 75% of underlying soil classification within the basin is designated as a ‘D’ soil.”  Mr. Scott’s PFT, p. 6.
  Mr. Grenier refuted Mr. Scott’s testimony by testifying that “[m]apping is a tool for general soil conditions” and that “on-site soil testing [observed by a Tighe & Bond representative] confirmed coarse sand and gravel 
in the basin area.”  Mr. Grenier’s Rebuttal PFT, p. 6.

Mr. Scott testified that “[f]ield testing to determine exfiltration rates within the delineated ‘D’ soils shall be performed to confirm that an exfiltration value of 0.17 inches per hour would occur, otherwise the basin shall be relocated outside the limits of the ‘D’ soil [pursuant to the] Massachusetts Stormwater Handbook Volume 2, Chapter 2, page 88, table 1B.1 -3, 4 and 5.”  Mr. Scott’s PFT, p. 6.  Underlying this testimony was Mr. Scott’s contention that material within the basin would transition from coarse sand and gravel to a material with an infiltration rate of less 0.17 inches per hour over a distance of 100 feet.  Id.; Mr. Grenier’s Rebuttal PFT, p. 6.  Mr. Grenier refuted Mr. Scott’s testimony by testifying that even if Mr. Scott’s contention is accepted,  it would still be possible to revise the drainage calculations utilizing an average design infiltration rate of 2.27 inches per hour (assuming lack of infiltration on the west side of the basin) and ensure stormwater management standards are met for the proposed Project by including an outlet pipe to the infiltration basin.  Mr. Grenier’s Rebuttal PFT, p. 6.  At the Hearing, Mr. Grenier represented that the Applicant would be willing to include that outlet pipe in the infiltration basin.  The Department determined, however, that the outlet pipe would not be located in a wetlands area subject to protection under the MWPA and the Wetlands Regulations, and, as such it would not be appropriate to require the Applicant to submit a modified plan setting forth the outlet pipe.  Department’s Closing Brief, at p. 7.   
Lastly, Mr. Scott testified that “[t]he Post-Development rates (P2 routed through Basin 1) will exceed pre-development rates (E1) for the 25 and 100 year storm events.”  Mr. Scott’s PFT, p. 6.  These contentions were also conclusory and unsubstantiated.  Additionally, Mr. Grenier refuted Mr. Scott’s testimony by testifying that “Drainage Analysis Alternative Summary (Figure #7) . . . shows that the basin can be re-designed with an outlet pipe so that no increase of runoff occurs in any design storm event with this assumption taken into account.”  Mr. Grenier’s Rebuttal PFT, p. 6.  At the Hearing, Mr. Grenier represented that the Applicant would be willing to make that design change, and the Department expressed no objection to that design change.  Department’s Closing Brief, at p. 7.  According to the Department:

[i]f the Presiding Officer decides this is an appropriate modification of the SOC, then the Department proposes the Applicant be directed to file a modified plan specifically showing those changes and the modified plan then be referenced in the [FOC].   
Based on the Applicant’s Stormwater Management Report, Mr. Grenier’s testimony, and the Department’s position on the design change, I find that the design change would be an appropriate modification of the SOC because it will further the MWPA statutory interests of flood control and storm damage prevention.  Accordingly, I recommend that the Commissioner’s Final Decision affirming the SOC directs the Applicant to submit a modified Plan to the Department within 30 days of the Final Decision showing the design change so that this modification can be incorporated in the FOC.  
CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC authorizing the Applicant’s proposed Project under the MWPA and the Wetlands Regulations, provided that the FOC is based on a modified plan submitted by the Applicant showing the design change discussed above.  The Applicant previously agreed to the design change at the Hearing and the design change furthers the MWPA statutory interests of flood control and storm damage prevention.  
Date: __________




__________________________

Salvatore M. Giorlandino
Chief Presiding Officer 
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been
transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d) and/or 14(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the  Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� The Wetlands Regulations define BVW as:





freshwater wetlands which border on creeks, rivers, streams, ponds and lakes. The types of freshwater wetlands are wet meadows, marshes, swamps and bogs. [BVW] are areas where the soils are saturated and/or inundated such that they support a predominance of wetland indicator plants. The ground and surface water regime and the vegetational community which occur in each type of freshwater wetland are specified in [the MWPA].


310 CMR 10.55(2)(a).  The “Buffer Zone” to a protected Wetlands is generally an area within 100 feet of the protected Wetlands.  310 CMR 10.02(2)(b).    


� At the Hearing, the Department was represented by legal counsel but the Petitioner and the Applicant were not.  The Petitioner and the Applicant, however, were represented and assisted by their respective expert witnesses.  See text above.


 


� The parties’ respective PFT was filed in accordance with a filing schedule that I established at the Conference.  Conf. Rept. & Order, at pp. 9-12.  At the Conference I explained and confirmed in my subsequent Conf. Rept. & Order, that under 310 CMR 1.01(12)(f) all Pre-filed Testimony for a Hearing must be under the pains and penalties of perjury.  Conf. Rept. & Order, at pp. 4-5, n.4.  The Petitioner’s witness, Charles F. Scott, did not sign his PFT under the pains and penalties of perjury prior to filing it with the Office of Appeals and Dispute Resolution (“OADR”).  At the Hearing, and per my request and without objection from the Applicant and the Department, Mr. Scott signed his PFT under the pains and penalties of perjury.





� Only the Petitioner and the Department filed Closing Briefs in the case.





� Any signatures by Mr. Krevosky and Mr. Patel on Mr. Scott’s PFT would also have been required to be under the pains and penalties of perjury.  See note 3 above, at p. 3.





� At the Conference I explained and later confirmed in my Conf. Rept. & Order, that “[the] Adjudicatory Rules mandate that ‘[i]f a witness is not available for cross-examination at the hearing, the written testimony of the witness shall be excluded from the record unless the parties agree otherwise.’”  Conf. Rept. & Order, at p. 7, citing, 310 CMR 1.01(12)(f); 310 CMR 1.01(13)(h)3.  At the Hearing, neither the Applicant nor Department sought exclusion of Mr. Scott’s PFT due to the lack of the required sworn signatures from his co-authors, Mr. Krevosky and Mr. Patel, and their absence from the Hearing.  


 


� Professional Engineers are licensed by the Commonwealth’s Board of Registration of Professional Engineers and Professional Land Surveyors (“the Board”) and subject to vigorous licensing requirements by the Board. http://www.mass.gov/ocabr/licensee/dpl-boards/en/about-the-board.html. “Board members are members of the National Council of Examiners for Engineering and Surveying, which prepares national examinations for the regulated professions, develops uniform standards for comity registration among the states, and acts as a clearinghouse for the law enforcement activities of its member boards.”  Id. The Board “establishes, monitors and enforces qualifying standards for the engineering and land surveying professions . . . to [e]nsure that persons practicing in these professions are competent to practice and are not endangering the life, health, safety and welfare of the public.” Id.  According to the Board, it “applie[s] strict standards of education and experience for its licensees, as well as in administering examinations in Fundamental Knowledge and Principles and Practice to determine a candidate’s competence to practice engineering and land surveying.”  Id. The Board licenses Professional Engineers and land surveyors by conducting interviews, and oral and written examinations of license applicants to verify their qualifications. Id. The Board also takes disciplinary action against licensees for engineering or land surveyor practices that do not comport with established engineering or surveying standards.  Id.





� The Applicant’s Stormwater Management Report is entitled: “Stormwater Management Report ‘“Cobblestone Village’ Howe Avenue, Millbury, Massachusetts, May 29, 2014, Revised: October 23, 2014.”  The Applicant’s Stormwater Management Report was introduced in evidence at the Hearing. 


� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 


limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


� Certain projects are exempt from the Stormwater Management Standards.  310 CMR 10.05(6)(l); Stormwater Handbook, Vol. I, ch. 1, pp. 2-3.  These projects are:





 	(1)	A single-family house;





(2)	Housing development and redevelopment projects comprised of detached


single-family dwellings on four or fewer lots provided that there are no stormwater discharges that may potentially affect a critical area; 





(3)	Multi-family housing development and redevelopment projects with four


or fewer units, including condominiums, cooperatives, apartment buildings and townhouses, provided that there are no stormwater discharges that may potentially affect a critical area; and





(4)	Emergency repairs to roads or their drainage systems.





Id.  These exemptions are not pertinent in this case.


  





� “HydroCAD is a Computer Aided Design tool used by Civil Engineers for modeling stormwater runoff.”  � HYPERLINK "http://www.hydrocad.net" �http://www.hydrocad.net�.





� SCS Runoff equation is a method developed by the U.S. Department of Agriculture’s Natural Resources Conservation Service (“NRCS”) to estimate direct runoff from rainfall.  � HYPERLINK "ftp://ftp.wcc.nrcs.usda.gov/wntsc/H&H/training/SCS-runoff-equation.pdf" �ftp://ftp.wcc.nrcs.usda.gov/wntsc/H&H/training/SCS-runoff-equation.pdf�.  “The primary uses for such estimates are to establish safe limits for hydrologic design and to compare the effects of alternative conservation measures in a watershed.”  Id., at p. 1.  





� “Hydrographs or some elements of them, such as peak rates, are used in the planning and design of water control structures.”  � HYPERLINK "http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17755.wba" �http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17755.wba�, at p. 16-1.  “They are also used to show the hydrologic effects of existing or proposed watershed projects and land use changes.”  Id.  A “unit hydrograph” is “a discharge hydrograph resulting from 1 inch of direct runoff distributed uniformly over the watershed resulting from a rainfall of a specified duration.”  Id.  A “dimensionless unit hydrograph” is “a hydrograph developed to represent several unit hydrographs; plotted using the ratio of the basic units time to peak and peak rate.”  Id., at p. 16-2.   





� Hinckley soils generally “consis[t] of very deep, excessively drained soils formed in glaciofluvial materials.”  � HYPERLINK "https://soilseries.sc.egov.usda.gov/OSD_Docs/H/HINCKLEY.html" �https://soilseries.sc.egov.usda.gov/OSD_Docs/H/HINCKLEY.html�.  Hinckley soils are classified as Hydrologic Group A on the NRCS soil classification system and have a drainage class rating of “excessively drained.”  Applicant’s Stormwater Management Report, at p. 1.  The Hydrologic Group A is one of four hydrologic soil groups established by the NRCS “that, along with land use, management practices, and hydrologic conditions, determine a soil's associated runoff curve number . . . . Runoff curve numbers are used to estimate direct runoff from rainfall . . . .”  � HYPERLINK "http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17757.wba" �http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17757.wba�, at p. 7-1.  The other three hydrologic soil groups are: Hydrologic Groups B, C, and D.  Id., at pp. 7-1 to 7-3.    





   Canton soils generally “consis[t] of very deep, well drained soils formed in a loamy mantle underlain by sandy till derived from parent materials that are very low in iron sulfides.”  � HYPERLINK "https://soilseries.sc.egov.usda.gov/OSD_Docs/C/CANTON.html" �https://soilseries.sc.egov.usda.gov/OSD_Docs/C/CANTON.html�.  Canton soils are classified as Hydrologic Group B on the NRCS soil classification system and have a drainage class rating of “well drained.”  Applicant’s Stormwater Management Report, at p. 1.    





   Whitman soils generally “consis[t] of very deep, very poorly drained soils formed in lodgement till derived mainly from granite, gneiss, and schist.”  � HYPERLINK "https://soilseries.sc.egov.usda.gov/OSD_Docs/W/WHITMAN.html" �https://soilseries.sc.egov.usda.gov/OSD_Docs/W/WHITMAN.html�.  Whitman soils are classified as Hydrologic Group D on the NRCS soil classification system and have a drainage class rating of “very poorly drained.”  Applicant’s Stormwater Management Report, at p. 1.  





    Chatfield-Hollis-Rock outcrop complex is combination of Chatfield and Hollis soils and rock outcrop.  Chatfield soils generally “consis[t] of well drained and somewhat excessively drained soils formed in till derived from parent materials that are very low in iron sulfides”  � HYPERLINK "https://soilseries.sc.egov.usda.gov/OSD_Docs/C/CHATFIELD.html" �https://soilseries.sc.egov.usda.gov/OSD_Docs/C/CHATFIELD.html�.  “They are moderately deep to bedrock [and] are nearly level through very steep soils on glaciated plains, hills, and ridges.”  Id.  Hollis soils generally “consis[t] of well drained and somewhat excessively drained soils formed in a thin mantle of till derived mainly from parent materials that are very low in iron sulfides such as gneiss, schist, and granite.”  � HYPERLINK "https://soilseries.sc.egov.usda.gov/OSD_Docs/H/HOLLIS.html" �https://soilseries.sc.egov.usda.gov/OSD_Docs/H/HOLLIS.html�.  “They are shallow to bedrock [and] are nearly level through very steep upland soils on bedrock-controlled hills and ridges.”  Id.  Chatfield-Hollis-Rock outcrop complex is classified as Hydrologic Group D on the NRCS soil classification system and has a drainage class rating of “well drained to somewhat excessively drained.”  Applicant’s Stormwater Management Report, at 


p. 1.  


  


� “Stormceptor technology addresses treatment of stormwater runoff [and is designed to be] . . . an effective spill control and stormwater quality enhancement system, capable of retaining grit, suspended solids, oils and grease during periods of both low and high [stormwater] flows.  Technology Assessment Report for Stormceptor (U.Mass. Amherst Center for Energy Efficiency and Renewable Energy (1997) (“U.Mass. Stormceptor Study”), at pp. iii-iv.  The technology has been independently analyzed and favorably reviewed by the Center for Energy Efficiency and Renewal Energy at the University Massachusetts at Amherst.  Id.





� The Stormwater Management Standards at 310 CMR 10.05(6)(k)4 provide that:





Stormwater management systems shall be designed to remove 80% of the average annual post-construction load of [TSS]. . . . This Standard is met when:





a.  Suitable practices for source control and pollution prevention are identified in a long-term pollution prevention plan and thereafter are implemented and maintained;





b.  Structural stormwater best management practices are sized to capture the required water quality volume determined in accordance with Massachusetts Stormwater Handbook; and





c.  Pretreatment is provided in accordance with the Massachusetts Stormwater Handbook.


�310 CMR 10.05. 


� Tighe & Bond is an environmental engineering firm that provides expertise in a variety of areas, including water resources, wastewater, solid waste, and stormwater management.  http://www.tighebond.com/About_Tighe_and_Bond.php.


� “[Soil] Mottling (mottles, mottled) refers to secondary soil colors not associated with compositional properties [of soil].”  � HYPERLINK "http://viewppt.com/docs/www__nrcs__usda__gov--Internet--FSE_DOCUMENTS--nrcs142p2_048213__doc.html" �http://viewppt.com/docs/www__nrcs__usda__gov--Internet--FSE_DOCUMENTS--nrcs142p2_048213__doc.html�.  “Redoximorphic features are a type of [soil] mottle associated with wetness.”  Id.  


  


� As noted in note 14 above, at pp. 13-14, Hydrologic Groups A-D are the four hydrologic soil groups established by the NRCS “that, along with land use, management practices, and hydrologic conditions, determine a soil's associated runoff curve number . . . . Runoff curve numbers are used to estimate direct runoff from rainfall . . . .”  � HYPERLINK "http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17757.wba" �http://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=17757.wba�, at p. 7-1.  








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

DEP on the World Wide Web:  http://www.mass.gov/dep
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