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RECOMMENDED FINAL DECISION
INTRODUCTION


Empire Recycling, LLC, (“Empire”) has appealed the Legal Notice of Violation and Demand for Payment of Suspended Penalties (“the Demand”) issued by the Massachusetts Department of Environmental Protection (“DEP”).  DEP moved to dismiss Empire’s appeal under 310 CMR 1.01(11)(d)(2), arguing that Empire failed to state a claim upon which relief could be granted.  In particular, DEP argues that the Demand arose out of Empire’s undisputed violation of an Administrative Consent Order With Penalty and Notice of Noncompliance (“ACOP”) that Empire entered with DEP in November 2014.  The Demand is for suspended penalties that Empire had agreed in the ACOP to pay if it violated certain terms of the ACOP.  DEP argues that when Empire entered that agreement it waived the right to appeal the Demand.  As a consequence, DEP argues the appeal of the Demand should be dismissed.  I agree with DEP, and recommend that DEP’s Commissioner issue a Final Decision dismissing Empire’s appeal of the Demand.
  
BACKGROUND
Empire operates a recycling facility at 36 Sterling Road, Billerica, MA, pursuant to 310 CMR 16.04.  The recyclables include paper, cardboard, and other containers that are stored at the site and prepared for sale and shipment to various end markets.  In March 2009, DEP cited Empire for alleged violations of regulations pertaining to recycling, including the failure to implement appropriate management practices relating to the uncovered storage and speculative accumulation of recyclable materials.  ACOP, p. 2.  On February 14, 2011, DEP entered an administrative consent order with penalty to address Empire’s violations concerning its recycling operation.  ACOP, p. 2.  


On May 30, 2013, DEP discovered additional alleged violations at Empire’s facility, including the failure to enclose recyclable materials, which included food waste, soiled paper products, bagged waste, and a mattress.  ACOP, p. 3.  An odor of municipal solid waste was allegedly detected near the solid waste pile.  Also in May 2013, the Town of Billerica took enforcement action against Empire concerning its recycling facility.  Id.  
In September 2013, DEP conducted an inspection of Empire’s facility that revealed additional alleged violations, including the failure to enclose the recycling operations, exposure of loose solid waste, and municipal solid waste odor.  In September 2013 and January 2014, the Town of Billerica took additional enforcement action against Empire concerning its recycling operations.  In February 2014, the Billerica Fire Department issued a notice of violation to Empire concerning its recycling operations, including the alleged unlawful storage of combustible liquids and flammable gasses and the installation of a diesel storage tank in noncompliance with certain regulatory criteria.  ACOP, p. 4.


In December 2013 and February 2014, DEP notified Empire of the alleged violations and met with Empire to discuss the alleged noncompliance.  ACOP, p. 6.  To address the alleged violations, in November 2014, DEP entered the ACOP with Empire.  The ACOP cited Empire for the following alleged violations: 310 CMR 16.01(8)(a) (unlawful operation of solid waste management facility), 310 CMR 16.03(2) (unlawful operation of paper baling and handling facility), 310 CMR 16.04(2) (operation of recycling facility that was not enclosed and results in unpermitted discharge of pollutants or presents threat to public health, safety, and environment ), 310 CMR 19.020(1) (failure to construct and operate a solid facility in compliance with regulatory permits and site assignments), and 310 CMR 19.015 (failure to construct, modify, operate, or maintain a facility in compliance with valid site assignment, permit, or plan).    


On February 26, 2015, DEP issued Empire a Legal Notice of Violation and Demand for Payment of Suspended Penalties (“Demand”) in the amount of $7,000.  The Demand was based upon Empire’s failure to comply with the terms of the ACOP, including its failure to file an Operation and Maintenance Plan or a certification that the required facility improvements had been completed.  
On July 20, 2015, DEP issued another Demand to collect the balance of the suspended penalty in the amount of $7,420.  This Demand was issued for the failure to pay the previously requested suspended amount of $7,000, in addition to Empire’s receipt and storage of solid waste without a site assignment or facility permit and the storage of recyclable materials and baled residuals and solid waste outside and uncovered, in violation of the Facility’s permit.  When it issued the Demand, DEP also issued the UAO, requiring that Empire perform certain measures to comply with applicable regulatory requirements.

Empire appealed the Demand and the UAO to the Office of Appeals and Dispute Resolution.  DEP has moved to dismiss the appeal of the Demand, arguing Empire failed to state a claim upon which relief could be granted.  
STANDARD OF REVIEW

“A party may move that the notice of claim for adjudicatory hearing be dismissed for failure to state a claim upon which relief can be granted. In deciding the motion, the Presiding Officer shall assume all the facts alleged in the notice of claim to be true. Such assumption shall not apply to any conclusions of law.”  310 CMR 1.01(11)(d)2.

DISCUSSION
Empire alleges it has experienced significant financial and operational setbacks and hardships since entering the ACOP.  It alleges that it intends permanently to cease operations at its Billerica facility beginning October 2015.  Empire argues that DEP’s discretionary decision to demand the penalty in this case is unjust, unfair, and represents an abuse of discretion because it does not take into account the financial and other hardships that Empire has experienced since issuance of the ACOP.
  DEP responds that it is simply enforcing the clear terms of the ACOP, and that Empire waived any rights to appeal the Demand. 

The relevant terms of the ACOP provide that it was entered because the parties agreed it was in their “own interests . . . to proceed promptly with the actions called for [in the ACOP] rather than to expend additional time and resources litigating . . . .”  ACOP, p. 6.  The ACOP required Empire to perform a number of measures to come into compliance with applicable regulatory requirements.  The ACOP also required Empire to pay a penalty of $29,420, but with $14,420 of that sum suspended on the following condition: “[I]f [Empire] violates any provision of [the ACOP], or further violates any of the regulations [cited above within] one year . . . [Empire] shall pay [the suspended balance of $14,420] within thirty (30) days of the date MassDEP issues [Empire] a written demand for payment.”  ACOP, p. 11.


The next paragraph in the ACOP provides: “Respondent understands, and hereby waives, its right to an adjudicatory hearing before MassDEP on, and judicial review of, the issuance and terms of this Consent Order and to notice of any such rights of review.  This waiver does not extend to any other order issued by the MassDEP.”  ACOP, p. 11, ¶ 16 (emphasis added).


The ACOP also included a provision for DEP to assess stipulated penalties.  ACOP, p. 12, ¶ 22.  That provision, in contrast to the provision for suspended penalties, explicitly provided Empire with the right to “contest MassDEP’s determination that [Empire] failed to comply with the [ACOP] and/or to contest the accuracy of MassDEP’s calculation of the amount of the stipulated civil administrative penalty.”    

To resolve the motion to dismiss, I look to prior DEP and appellate decisions.  DEP’s prior decision in Matter of Pitt Construction Corp., Docket No. 2003-11, Recommended Final Decision (May 24, 2005), adopted by Final Decision (September 23, 2005), lends support for DEP’s argument.  There, DEP demanded stipulated and suspended penalties arising out of a consent order.  Under those circumstances, the Administrative Magistrate found that DEP did not have to satisfy the requirements of the Civil Administrative Penalty Statute, G.L. c. 21A §16, to demand the penalty.  The Magistrate stated: “The penalty was agreed-to previously, and with that agreement Pitt Construction waived further appeal rights. Moreover, as the penalty was stipulated, there is no need for the Department to establish that the underlying conduct was willful or part of a pattern of non-compliance.”  Thus, the Magistrate held that the only issues on appeal were whether the party was bound by the consent order, whether the “violation or violations alleged occurred, and [whether] the penalty was calculated correctly in accordance with the terms of the order. The reasonableness of the penalty is not ordinarily in issue -- absent some extraordinary circumstance -- because the parties consented knowingly to the penalty scheme when they executed the consent order.”  The Administrative Magistrate proceeded to find that DEP had established the predicate violation to demand the suspended penalty and that the penalty had been correctly calculated.  The Magistrate therefore affirmed the penalty amount in favor of DEP and against Pitt.
In his Final Decision in Matter of Pitt, the DEP Commissioner concurred with the result reached by the Magistrate but questioned whether a party has a right of appeal arising out of a consent order.  He stated: “Apparently the Department issued its demand in the form of a Notice of Intent to Assess Administrative Penalties that included appeal rights despite a prior administrative consent order with a waiver of appeal rights. As the issue was not briefed, I do not necessarily conclude that further action under an administrative consent order creates a right of appeal to an adjudicatory proceeding. Instead, parties may be bound by a procedure identified in a consent order to address any subsequent disputes.”  Having left this issue unresolved, I look to how the Massachusetts courts have resolved similar issues.
The Massachusetts courts have considered similar issues in the context of consent judgments.  A consent judgment is analogous to the ACOP in this case.  It “is essentially a settlement agreement that is entered as a judgment.”  Thibbitts v. Crowley, 405 Mass. 222, 227 (1989).  The courts have held that a “consent judgment . . . conclusively determines the rights of the parties as to all matters within its scope . . . [and] any exceptions made by either party to the underlying actions are extinguished unless specifically noted in the judgment or otherwise incorporated into the judgment.”  Kelton Corp. v. County of Worcester, 426 Mass. 355, 359-360, 688 N.E.2d 941 (1997).  “Principles of fairness and careful use of limited judicial resources prohibit a further round of litigation to resolve a question that should have been resolved in the first round.”  Whelan v. Division of Med. Assistance, 44 Mass. App. Ct. 663, 668, 694 N.E.2d 10 (1998); see Fishman v. Alberts, 321 Mass. 280, 281, 72 N.E.2d 513 (1947) ("The great weight of authority supports the principle that [a consent judgment] is as binding and conclusive upon the parties as if it had been entered after a trial and a determination of all the issues"); Levy v. Crawford, 33 Mass. App. Ct. 932, 933 (1992) ("As a general proposition, an agreement for judgment serves as a waiver of all matters within the scope of that judgment"); Thibbitts, supra. (burden on party to modify consent judgment entered against it more formidable than had party litigated and lost).  

A consent judgment is a separate and valid contract whereby the parties make a "free, calculated and deliberate choice to submit to an agreed upon decree rather than seek a more favorable litigated judgment."  Thibbitts v. Crowley, supra (quoting United States Steel Corp. v. Fraternal Ass'n of Steel Haulers, 601 F.2d 1269, 1274 (3d Cir. 1979)).  A court is “powerless to enlarge or contract the dimensions of a true consent decree except upon (i) the parties' further agreement or (ii) litigation of newly-emergent issues.'"  Thibbits, at 227 (quoting from Pearson v. Fair, 808 F.2d 163, 166 (1st Cir. 1986)).  The “newly emergent issues” exception generally exists where there was an absence of power, authority, or consent to enter the agreement in the first instance.  Id. at 228; Pearson v. Fair, 808 F.2d 163 (1st Cir. 1986).
When a provision in a consent judgment is not ambiguous, "the parties' rights and obligations are to be determined from contract language itself,” just like any other contract.  Kelton Corp., supra. (quoting Herson v. New Boston Garden Corp., 40 Mass. App. Ct. 779, 792, 667 N.E.2d 907 (1996)).
Applying these principles from the consent judgment context to the facts of this case leads to the dismissal of Empire’s appeal of the Demand.  Here, there is no contention that the parties did not enter the ACOP under their own volition.  There is no allegation that they did not possess the requisite authority or power to enter the ACOP.  There is thus no apparent basis for the emergent issues exception.  There is also no allegation or contention that the suspended penalty is not due under the terms of the ACOP.  Indeed, Empire has not disputed that it is in violation of the terms of the ACOP and such violation is an appropriate basis for DEP’s demand of the suspended penalty.  Empire has only alleged that it is in a difficult operational and financial position and under those circumstances it should be allowed to appeal the Demand and challenge DEP’s discretion to demand the entire suspended penalty.  I disagree with Empire.

The applicable terms of the ACOP are clear, and the ACOP should be enforced according to those terms.  When the parties entered the agreement, they negotiated a compromise, as specifically represented in the terms of the ACOP.  In return for entering the ACOP, Empire received, among other things, more time to comply with applicable regulatory requirements; it was also permitted to have suspended a significant portion of the penalty that could have otherwise been imposed against it.  Last, it avoided the burden and expense of going through an adjudicatory hearing.  In return for agreeing to suspend a significant portion of the penalty and allow Empire more time to come into compliance, DEP retained the right to Demand the suspended penalty amount.  The terms of that suspension are clear: Empire “waive[d], its right to an adjudicatory hearing before MassDEP on, and judicial review of, the issuance and terms of this Consent Order and to notice of any such rights of review.”  ACOP, p. 11, ¶ 16.  More specifically, Empire also expressly agreed that if it violated any provision of the ACOP it “shall pay [the suspended balance of $14,420] within thirty (30) days of the date MassDEP issues [Empire] a written demand for payment.”  ACOP, p. 11.  The effect of these provisions and Empire’s undisputed violation of the ACOP was Empire’s waiver of any right to an administrative appeal to challenge DEP’s demand for suspended penalty triggered by the terms of the ACOP.  This result is consistent with the Civil Administrative Penalty Statute, G.L. c. 21A § 16.  It provides that if a person waives the right to an adjudicatory hearing, the "penalty shall be final immediately upon such waiver."  G.L. c. 21A § 16.  It is noteworthy that the ACOP does not contain any terms that would enable Empire to do what it seeks here—there are no terms that allow an appeal of a demand for suspended penalty in order to challenge DEP’s discretion if Empire experiences financial or operational difficulties.  
Empire argues that this result could lead to unfair consequences if, for example, DEP demanded an amount in excess of the penalty provided in the ACOP or DEP erroneously claimed that Empire had violated the terms of the ACOP.  These arguments have logical merit, but they are irrelevant to the present dispute, i.e., there is no allegation that DEP incorrectly determined that the Empire violated the ACOP or calculated the amount of the suspended penalty due.  DEP therefore had the right to demand the entire suspended penalty amount.
CONCLUSION

For all the foregoing reasons, I recommend that DEP’s Commissioner issue a Final Decision dismissing Empire’s appeal of the Demand
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� This is not dispositive of the entire appeal because Empire also appealed the Unilateral Administrative Order (File No. UAO-NE-15-4001) (“UAO”) that DEP issued to Empire on the same date it issued the Demand.  To resolve that part of the appeal the parties entered a proposed settlement agreement and Administrative Consent Order and Notice of Noncompliance.  In sum, the parties have proposed to resolve the UAO appeal by Empire agreeing to cease all operations, relinquish its general operating permit, and close the facility at issue.  Simultaneously with this Recommended Final Decision, I have separately recommended that DEP’s Commissioner approve the proposed settlement agreement and Administrative Consent Order and Notice of Noncompliance.  In the event the Commissioner: (1) adopts this Recommended Final Decision and (2) accepts my recommendation that he approve the settlement of the UAO appeal, one Final Decision will be issued in the case resolving both appeals.  The Final Decision will note that only that portion of the Final Decision dismissing Empire’s appeal of the Demand is subject to a Motion for Reconsideration under 310 CMR 1.01(14) and appeal to Superior Court pursuant to G.L. c. 30A, § 14, because rights of reconsideration and appeal are waived when appeals are settled.  See 310 CMR 1.01    


� Empire’s reliance upon Matter of Gator Swansea Partners, LLLP, Docket No. 2014-021, Final Decision (January 26, 2015) is not persuasive.  That decision merely adopts the parties’ settlement agreement of an appeal challenging DEP’s demand for stipulated penalties arising out of an ACOP.  The decision did not address the merits of the appeal.  
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