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l. INTRODUCTION

A. PURPOSE AND INTENT

One of the most important responsibilities of epartment of Environmental Protection (MassDEP) is
ensuring compliance with laws that protect publealth, safety and welfare, and the environmente ffeat of
stringent enforcement has historically served @sief incentive to secure compliance and remediaifdarm.

Because government resources available for emfeneeare limited, a maximum level of compliancencdn
be achieved without active efforts by the regulatechmunity. Achieving compliance, therefore, atsquires the
cooperation of thousands of businesses and otlyelated entities subject to these requirements.coringly,
MassDEP seeks to provide incentives to encouragatany compliance.

This policy sets forth how MassDEP expects to @serits enforcement discretion in determining an
appropriate enforcement response and administrgarealty for violations discovered during the ceuisf an
environmental audit.

It is intended to promote a higher standard of-paicing by reducing penalties and refraining nfro
recommending prosecution for violations that aseaiered through voluntary audits, compliance mamegt systems
or other activities that demonstrate due diligeaoe, that are promptly disclosed and expeditiocsiyected.

B. APPLICABILITY AND LEGAL EFFECT

This policy applies to all administrative enforamhactions against regulated entities that disceiadations
through either an environmental audit or documerggstematic due diligence, except that this paliogs not apply to
municipalities. [NOTE: Refer to_DEP Interim Policy on Compliance Incessi for Municipalities (POLICY ENF-
97.003)]

This policy applies to all such actions comneehafter the effective date of this policy, Api,2.997, and to
all pending cases in which MassDEP has not reaabesement in principle with the regulated entitytiom amount of
an administrative penalty.

This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
MassDEP Website: www.mass.gov/dep
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This policy supplements the principles and prediong contained in Sections Il and 1V of the Ewrfement
Response Guidance (ER@nd the DEP Interim Policy on Compliance Incesgtifor Small Busines®OLICY ENF-

97.002), and should be read in conjunction wittrthe

This policy does not apply to self-certificatiorateiments required of regulated entities by the MBS
Environmental Results Program, the Toxics Use Remuprogram, or to the Audit Program conductedspant to
M.G.L.Chapter 21E.

This policy does not apply to settlements of ckifor stipulated or suspended penalties for vimeti of
consent orders or other settlement agreement ezgeits.

Il. DEFINITIONS

For the purposes of this policy, the followingiditions apply. Some terms used in this policy raigo be
more fully discussed in the ERG.

"Calculation Guidancerefers to the DEP Guidelines for Calculating Adisirative PenaltiePOLICY ENF-

90.001).

"Due diligenceé encompasses the regulated entity's systematdasfappropriate to the size and nature of its
business, to prevent, detect and correct violatimrmaigh all of the following:

1)

2)

3)

4)

5)

6)

7

Compliance policies, standards and proceduresiratify how employees and agents are to meet the
requirements of laws, regulations, permits, cedtfons and other sources of authority for
environmental requirements;

Assignment of overall responsibility for overseeisgmpliance with policies, standards, and
procedures, and assignments of specific respangiflk assuring compliance at each facility or
operation;

Mechanisms for systematically assuring that compéapolicies, standards and procedures are being
carried out, including monitoring and auditing gyst reasonably designed to detect and correct
violations, periodic evaluation of the overall merhiance of the compliance management system, and
a means for employees or agents to report viot@renvironmental requirements without fear of
retaliation;

Efforts to communicate effectively the regulateditg's standards and procedures to all employees
and other agents, including those concerning disctoof information about chemicals;

Appropriate incentives to managers and employegqsetform in accordance with the compliance
policies, standards and procedures (e.g., speetfiponsibilities embodied in job descriptions and
sanctions through appropriate disciplinary mectmasitor failure to perform); and

Procedures for reporting releases and for the pramgb appropriate correction of any violations, and
any necessary modifications to the regulated éngityogram or facility to prevent future violations
and releases.

Use of appropriately qualified or, where requirsdindated experts (e.g., licensed hazardous waste
facility, TRA planner, Licensed Site Professional).

"Economic benefitrefers to an adjustment factor that M.G.L. ChapteA, Section 16 and 310 CMR 5.00
require MassDEP to consider in calculating the arhofian administrative penalty. DEP Guidelines @Galculating
Administrative Penaltie$POLICY ENF-90.001) provide that economic bensfibuld be calculated and added to the




gravity based penalty whenever there is an indinatiat noncompliance resulted in delayed compdianosts, avoided
compliance costs, and/or profits from unlawful étyi

"Environmental audltis a systematic, documented and objective revémd evaluation performed by a
regulated entity, or performed by a third party,determine whether a facility is in compliance wétt applicable
environmental requirements, and if not, which resmnds appropriate and timely action to correcttiejsviolations,
and prevent, detect and correct future violatiomduding efforts described in the definition ofuél diligence" above.
[NOTE: This definition is intended for use in this pgliand does not apply to the audits or responganagberformed
pursuant to M.G.L. Chapter 2]E.

"Environmental audit repdrtmeans the analysis, conclusions, and recommendatiesulting from an
environmental audit, but does not include dataiobthin, or testimonial evidence concerning, theérenmental audit.
[NOTE: Environmental audit report as defined here isuf# in this policy, and does not apply to the ¢éotif Audit
Findings used in the Audit Program conducted puntstaeM.G.L. Chapter 21E.

"Public health, safety and welfanefers to human health, safety and welfare.

"Regulated entity (or "person”) means any agency or political subdivision of tloen@onwealth, any state,
public or private corporation or authority, indival, trust, firm, joint stock company, partnerstapsociation, or other
entity, or any group thereof, or any officer, enygle, or agent thereof. Without limiting the gefigraf the foregoing,
the term "regulated entity" shall also include

1) any city, town, district, or body politic of the @mnonwealth, and
2) any agency or authority of the Federal governmdmgnever, as a matter of Federal law, that Federal
agency or authority is required to comply with &tatw, and is subject to State-imposed penalties fo

noncompliance.

"Requirementmeans any statute, regulation, order, licensgpproval issued or adopted by MassDEP, or any
law which MassDEP has the authority or respongitiiti enforce.

"Voluntary' means freely performed, and not as a resultiofgoequired by statute, regulation, license, pgrmi
administrative or judicial order, consent order agreement. Voluntary does not include performaoteself-
certification statements under the MassDEP Enviental Results Program.

"Willful blindness' is the deliberate avoidance of learning factsher failure to acquire specific knowledge
when other facts are known that would induce mespfe to acquire the specific knowledge in question

[ll. STATEMENT OF POLICY

A. INCENTIVES FOR SELF-POLICING

Where the regulated entity has established tlsatisfies all of the conditions of Section IIl.&. this policy,
MassDEP may exercise its enforcement discretioprbyiding the following incentives to encouragewrdhbry self-
policing.

1. No Notice of Noncompliance

If the initial enforcement response for the vimias would normally be a Notice of NoncomplianceON),
MassDEP will not issue an NON, or otherwise useviblations to establish a foundation for futuréogoement.



2. No Penalty

If any violations warrant the assessment of aniidtrative penalty, MassDEP will not seek a pendtir the
violations. This policy limits the complete waivef the of the penalty to regulated entities thiatalver violations
through either (a) an environmental audit, as éeffin this policy, or (b) a documented, systemaicedure or practice
which reflects the regulated entity's due diligere® defined in this policy, in preventing, detegfiand correcting
violations. The regulated entity has the burderstéblishing that it satisfies all conditions @fcon III.B., and is
entitled to a waiver of the penalty.

It is MassDEP's practice to collect any economéndiit that may have been realized as a result of
noncompliance, even where a regulated entity hasinether conditions of the policy. Recoverysaonomic benefit
may be waived, however, where MassDEP determiradt fls insignificant.

Further, waiver of a penalty does not include weriof the obligation to remediate harm caused by an
violation of environmental requirements. MassDERerves the right to use the record of such wvimiatias a
foundation for establishing a pattern of non-coampte as a component of any future enforcementactio

If the regulated entity sufficiently demonstradesinability to pay, and satisfies all of the caiatis of Section
[11.B. of this policy, MassDEP may offer an altetima payment plan, as that term is defined in ER$8tin ||, to
recover the full economic benefit.

If the regulated entity sufficiently demonstratiest payment of any penalty will significantly ingeeits ability
to comply or perform a remedial measure, MassDER soapend or waive payment of any penalty. In thise,
MassDEP staff should first consider the use ofltmrative payment plan to recover at least a @otif the economic
benefit prior to considering suspension or waifehe full amount.

3. Reduction of Penalty by 75%

Regulated entities often discover violations tigitouneans less systematic than an environmental. alidi
provide encouragement for this kind of self-poliginMassDEP will reduce the penalty for any violatiof
environmental requirements up to 75% of the peppliyvided that the regulated entity satisfieofthe conditions of
Section 111.B(2) through (9elow (i.e., the regulated entity voluntarily digered, promptly disclosed and expeditiously
corrected a violation even though it was not fotimugh an environmental audit and the regulateityerannot
document due diligence). Specifically, MassDER walculate a penalty according to the Calculatgwidance, and
reduce the penalty, not including the regulatedy&ntconomic gain from noncompliance, up to 75%.

In resolution of these cases, the establishmera nfanagement process that satisfies the six {@yiar
included in the definition of due diligence shobklincluded as a term of settlement as appropaate nature and size
of the regulated entity.

4, No Criminal Recommendations

MassDEP will not recommend to the MassachusetfieeObf the Attorney General or other prosecuting
authority that criminal charges be brought agamstegulated entity where MassDEP determines thabfathe
conditions in_Section Ill.Bare satisfied, and where the violation, the judgment of the MassDEP/AG Case
Screening Committee does not demonstrate or involve:

a) prevalent management philosophy or practice thatealed or condoned environmental violations; or

b) high-level corporate officials' or managers' willhlindness, as that term is defined in this poltoythe
violations, or conscious involvement in the viaas after blindness.



Whether or not MassDEP recommends the regulatéty éar criminal prosecution under this section,
MassDEP reserves the right to recommend prosectiorthe criminal acts of individual officers, maysas or
employees.

Whether or not MassDEP recommends the regulatéty ér criminal prosecution under this sectiohet

Massachusetts Office of the Attorney General ah@roprosecuting authority retain independent aitthto initiate
criminal charges against a regulated entity.

5. No Routine Request for Audit Reports

MassDEP will not routinely request or use an emrinental audit report, as that term is definedhis policy,
to initiate an investigation of, or an enforcemadtion against the regulated entity. For examdiassDEP will not
routinely request environmental audit reports wiheonducts inspections. However, if MassDEP kason to believe,
independent of information in an environmental aweport, that a violation has occurred, MassDER seek any
information, including environmental audit reporlevant to identifying violations and determiniliehility or extent
of harm.

MassDEP preserves its rights to inspect a facditgr deadlines for correcting noncompliance dised
through an audit have elapsed. In addition, Magsd inspect a facility at any time should it leakeasonable cause
to believe that an imminent threat or actual haasdtcurred and is ongoing at the time.

B. CONDITIONS TO SATISFY FOR PENALTY RELIEF

1. Systematic Discovery

The violation was discoverédrough:
a) an environmental audit, as defined in this polay;

b) an objective, documented, systematic procedureaatipe reflecting the regulated entity's due ditige in
preventing, detecting, and correcting violatiofifie regulated entity must provide accurate and tetemp
documentation to MassDEP as to how it exercisesddigence to prevent, detect and correct violation
according to the criteria outlined in the definitiof due diligence in this policy. MassDEP mayuiegjas
a condition of penalty mitigation that a descriptiaf the regulated entity's due diligence effoesntade
publicly available in order to allow the publicjtalge the adequacy of compliance management systems
lead to enhanced compliance, and foster greatdicgulst in the integrity of compliance management
systems.

2. Voluntary Discovery

The violation was identified voluntarily, and ntbitrough a legally mandated monitoring, testingorée
keeping, reporting, sampling or notification requient prescribed by statute, regulation, licensenipp, judicial or
administrative order, consent order or agreemieat.example, this policy does not apply to:

a) self-certification statements required under thsdd=P Environmental Results Program;

b) emissions violations detected through a continuissions monitor (or alternative monitor estalelish
in a permit) where any such monitoring is required;

c) violations of National Pollutant Discharge Elimiiogait System (NPDES) discharge limits detected thnoug
required sampling or monitoring; or



d) violations discovered through a compliance audjtired to be performed by the terms of a conseteror
or settlement agreement.

3. Prompt Disclosure

The regulated entity fully discloses to MassDEBpacific violation within twenty-one (21) days (such
shorter period required by law) after it has digred that the violation occurred, or may have agecurWhere a statute
or regulation requires reporting be made in leas tlwenty-one (21)) days, disclosure shall be meitlen the time
limit established by law.

The initial notification of a violation pursuard this policy may be by telephone call within theetty-one -
day period, but must then be confirmed in writinghim five (5) days of the telephone call. Bothshbe received by
the responsible compliance and enforcement manageesignated alternate in the appropriate MassD#iEe.

In situations where the violation is complex ahe tregulated entity believes that it cannot defiely
determine compliance within the twenty-one pertbd,regulated entity must notify MassDEP of theation within the
twenty-one (21) day period, request an extensidimaf, assume the burden of showing that addititima is needed to
determine compliance status, and work with Mass&Rnake a definitive determination of compliancatis.
MassDEP may extend the period of time if the cirstamces do not, in the sole discretion of MassOE&sent a
serious threat and the regulated entity meetsuitdelm of showing that the additional time was ndeidedetermine
compliance status.

4, Discovery and Disclosure Independent of Governmeor Third Party

The violation must also be identified and disatbbg the regulated entity prior to:

a) the commencement of a federal, state or local gg@spection or investigation, or the issuance loghs
agency of an information request to the regulateitlye

b) notice of a citizen suit;
c) the filing of a complaint by a third party;

d) the reporting of the violation to MassDEP (or otgevernment agency) by a "whistleblower" employee,
rather than by one authorized to speak on behétieofegulated entity; or

e) discovery of the violation through any other melapa regulatory agency.

5. Correction and Remediation

The regulated entity corrects the violation witkixty (60) days of discovery, certifies in writitigat violations
have been corrected, and takes appropriate measidetermined by MassDEP to remedy any harm ttcphdalth,
safety and welfare or the environment due to thkation.

If MassDEP determines that an imminent threatutdip health, safety or welfare, or the environmmeslts,
or could result from the violations, MassDEP may;spant to any relevant authority, require coreectif violations
and remediation of any harm earlier than sixty (&)s of the regulated entity's discovery.

If more than sixty (60) days will be needed toreck the violation(s), the regulated entity mustifpo
MassDEP in writing before the thirty-day period hessed, request an extension of time, and assherieutden of
showing that additional time is required. Wherprapriate, MassDEP may require that to satisfy itimms 5 and 6, a
regulated entity enter into an appropriate, puplsiailable, enforceable agreement (e.g., admetiger consent order),
particularly where compliance or remedial measarescomplex or a lengthy schedule for attaining reraghtaining
compliance or remediating harm is required. Mad$3Dkay require the violator to agree to a stay efdtatute of
limitations if necessary to assure completion ofediation.



6. Prevent Recurrences

The regulated entity agrees in writing to tak@st® prevent a recurrence of the violation, whigky include,
but not be limited to improvements to its enviromtaéauditing or due diligence efforts.

7. No Previous Higher Level Enforcement

The specific violation (or closely related viotat) has not been included in a higher level enfoerd action,
as that term is defined in ERG Sectiortdken by MassDEP, the Massachusetts Office ofttueney General, or U.S.
Environmental Protection Agency against the regdlantity within the past three (3) years at timaesacility, or is not
part of a pattern of federal, state or local violed by the regulated entity's parent organizafibany), which have
occurred within the past five (5) years.

For purposes of this section, a violation is:

a) any violation of federal, state or local environtanaw or regulation identified in a judicial or
administrative order, consent agreement or ordenptaint, conviction or plea agreement; or

b) any act or omission for which the regulated entigs previously received penalty mitigation from
MassDEP.

8. Other Violations Excluded

The violation is not one which, in the sole disiome of MassDEP:

a) resulted in significant actual harm, or presentesigaificant risk of harm to public health, safety
welfare, or the environment;

b) violates the specific terms of any administrativgudicial order, or consent agreement; or

c) results from a failure to timely notify the MassDEfPa release or threat of release of oil and/aatdous
materials.

9. Cooperation

The regulated entity cooperates as requested IsgDMEP, and provides such information as is negeasar
requested by MassDEP to determine applicabilitthi$ policy. Cooperation includes, at a minimurmpviding
reasonable site access, all requested documenéseesk to employees and assistance in investjghgérviolation, any
noncompliance related to the disclosure, and anya@mmental consequences related to the violations.

Document Name: ERGAUDIT.DOC



