| NTERI M PCLI CY ON COWVPLI ANCE | NCENTI VES
FOR SMALL BUSI NESS

(SMALL BUSI NESS PCLI CY)
POLI CY ENF-97. 002

| NTRODUCTI ON

A. PURPGCSE AND | NTENT

This interim policy sets forth how the Departnent of
Envi ronmental Protection expects to exercise its enforcenent
discretion in deciding on an appropriate enforcenent response and
determning an appropriate admnistrative penalty for violations by
smal | busi nesses.

Many small busi nesses experience difficulty in conplying with

environmental requirenents as a result of Iimted access to
i nformation concerni ng requi renments and limted financi al
resour ces. This policy 1is intended to provide conpliance
incentives to those snall businesses that are experiencing such
difficulties. Whet her DEP decides to extend the incentives and
benefits outlined in this policy to a particular small business is
solely within DEP s discretion. In some cases, even though a

regul ated entity may satisfy the definition of "small business”
contained in this policy, application of this policy may not be
appropriate, in whole or in part. In particular, the option to
suspend or waive a penalty outlined in Section I11.B. 4 may not be
appropriate where evidence exists that the small business clearly
has ample access to information concerning conpliance and/or
financial resources necessary to conply.

Despite the difficulties typically experienced by snall
busi nesses, every small business is required to conply fully with
the statutes and regulations admnistered by DEP, and wll be



regul ated in a manner consistent with other regulated entities to
the fullest extent possible.

In recognition of the particular difficulties typically
experienced by small businesses, this interim policy is intended
to:

1) pronote environnmental conpliance anong small busi nesses by
providing them with incentives to seek on-site conpliance
assi stance, or to conduct environnental audits; and

2) achieve statewide consistency in responding to
nonconpl i ance by small business by providing guidance to DEP
staff on the exercise of enforcenent discretion in such cases.

B. APPLI CABI LI TY AND LEGAL EFFECT

This policy applies to all admnistrative enforcenent actions
against facilities owned and/or operated by snmall businesses as
defined in this policy and Section Il of the DEP 1997 Enforcenent
Response Qui dance (ERG .

This policy applies to all such actions comrenced after the
effective date of this policy, April 26, 1997, and to all pending
cases in which DEP has not reached agreenent in principle with the
regul ated entity on the anmount of an admnistrative penalty.

This policy supplenents the ERG and should be read in
conjunction with it. The principles, policies and procedures
contained in the ERG apply to small businesses unless otherw se
provi ded bel ow.

This policy supplenments the DEP Interim Policy on Incentives
for Self-Policing: Environmental Audit Policy (POLICY ENF-97.004),
and should be read in conjunction with it.

This policy does not apply to settlenents of clains for
stipulated or suspended penalties for violations of consent orders
or other settlenment agreenment requirenents.

This policy may be replaced by industry sector-specific
policy(ies) developed in recognition of established or anticipated
targeted educational initiatives.



1. DEFI N TIONS

For the purposes of this policy, the follow ng definitions
appl y. Some ternms used in this policy may also be nore fully
di scussed in the ERG

"Calculation Quidance" refers to the DEP_ Qiidelines for
Calculating Admnistrative Penalties (POLI CY ENF-90.001).

"Conpliance assistance" (also known as technical assistance)
is information or assistance provided by DEP, another governnent
agency or governnment supported entity, public or private, to help
the regulated community conply with legally nmandated environnenta
requirements. Conpl i ance assi stance does not include suggestions
or information about how to correct and prevent violations that may
be received frominspectors during enforcenent inspections or as a
result of enforcenent actions. [ NOTE: Conpl i ance assi stance as
defined here does not apply to "conpliance assistance" as that term
is defined in the Audit Program conducted pursuant to MGL.
Chapter 21E and 310 CWVR 40. 0006. ]

"Econom c benefit" refers to an adjustnent factor that MG L.
Chapter 21A, Section 16 and 310 CVR 5.00 require DEP to consider in
calculating the anmount of an admnistrative penalty. DEP
Quidelines for Calculating Admnistrative Penalties, (POLICY ENF-
90.001) provide that economc benefit should be calculated and
added to the gravity based penalty whenever there is an indication
that nonconpliance resulted in delayed conpliance costs, avoided
conpliance costs, and/or profits fromunlawful activity.

"Punitive penalty" 1is that portion of an admnistrative
penalty which reflects the gravity of the violations, duration of
nonconpl i ance, behavior and financial condition of the regul ated
entity and other relevant public interest considerations. A
punitive penalty includes adjustnents from the base nunber, as
described in the DEP Quidelines for Calculating Admnistrative
Penalties (POLICY ENF-90.001), on the basis of: the actual and
potential inmpact of the violations; the actual or potential costs
incurred, and actual and potential danmages suffered by the
Commonweal th; nultiple days of occurrence; existence or |ack of
good faith; financial condition; and relevant public interest
considerations. Punitive penalty does not include that portion of
the penalty representing the regul ated entity's econom c benefit or
gain fromnonconpliance. [NOTE: Punitive penalties do not include
Nat ural Resource Danmages recoverable pursuant to MG L. Chapter 21E
or CERCLA. ]




"Smal | busi ness” includes a person, corporation, partnership,
or other entity enploying fewer than ten (10) persons (neasured as
FTE equivalents on an annual basis [2000 hours per year of
enpl oynment], including contract enployees) to manufacture a product
or to provide a service, and which does not fall into one or nore
of the follow ng categories:

1) | arge quantity generator of hazardous waste, a hazardous
facility or Level IIl recycler of hazardous waste pursuant to
MG L. Chapter 21C and 310 CGVR 30. 000;

2) NPDES nmajor source pursuant to MGL. Chapter 21
Sections 26-53 and 314 COWR 3. 00;

3) air quality major source pursuant to 310 CWR 7. 00;

4) TUR filer pursuant to MG L. Chapter 21I, the Toxics Use
Reducti on Act;

5) a solid waste disposal or recycling facility pursuant to
Chapter 584 of the Acts of 1987, MGL. Chapter 21A Sections
2 and 8, and Chapter 111, Section 150A and 310 CWR 19. 00;

6) any facility or location owed and/or operated by | ocal,
county, state or Federal governnent;

7) branch offices, divisions, or subsidiaries of a business
that in the aggregate enploys ten or nore persons; or

8) a location franchised by a parent corporation.

|1'l. STATEMENT OF PCLI CY

The selection of an appropriate enforcenent response 1is
integral to the DEP enforcenent program In determning an
appropriate response upon discovering nonconpliance by a small
busi ness, DEP managers and staff will be guided by the principles
and presunptions that are described in ERG Sections |1l and 1V,
except as ot herw se provi ded bel ow

MG L. Chapter 21A, Section 16 and 310 CVR 5.00 provide that
when DEP addresses nonconpliance through the admnistrative
process, it nust address the nonconpliance either by issuing a
witten notice alleging nonconpliance or by assessing an
admni strati ve penalty.



A, NOTI CE OF NONCOWPLI ANCE

As with any regulated entity, DEP's initial enforcenent
response to violations by a small business will be a Notice of
Nonconpliance (NON), or a Field NON (FNON) where applicable,
provi ded that:

* none of the preconditions for assessnsent of an
admnistrative penalty exists, as described in ERG
Section I11.C 1.; and

* the violations are not within the categories listed in

ERG Section IV -Presunptions for H gher Level
Enf or cenent .

When DEP issues an NON, DEP will encourage snall business to
seek conpliance assistance, as defined in ERG Section Il, and
defined and described in this policy, preferably froma third party
or government supported program that offers services to snall
businesses, in order to return to conpliance, assure future
conpl i ance and/ or investigate pollution prevention neasures.

B. ADM N STRATI VE PENALTY CALCULATI ON AND
M TI GATI ON

If any violations are within the categories in ERG Section IV
-- Presunptions for H gher Level Enforcenent, or otherw se warrant
the assessnent of an admnistrative penalty, DEP will consider the
assessnent of a penalty that is consistent with those assessed
against other regulated entities for violations of the sane or
simlar requirenents. DEP wll not mtigate or waive an
admnistrative penalty sinply because the regulated entity is a
smal | busi ness.

DEP, in its sole discretion, wll exercise its enforcenent
authority wunder MGL. Chapter 21A, Section 16 to mtigate
admnistrative settlenent penalties in cases involving snall
busi nesses as fol |l ows.

1) As provided in the Calculation Quidance, DEP staff wll
first calculate all upward adjustnents to the penalty base
nunbers on the basis of all facts known about the violations.

DEP will then calculate any downward adjustnments based on
relevant facts to mtigate the penalty and arrive at an
appropriate final penalty anount.



2) If a small business clains an inability to pay a
penal ty, or otherw se raises financial constraints, the burden
is on the small business to denonstrate why such constraints
result in an inability to pay a full penalty or significantly
inpede its ability to conply or perform a renedial neasure.
DEP will not accept clains of, or assune financial constraints
on a snmall business wthout detailed substantiation from a
conpany official with direct responsibility for the small
busi ness's financial status.

3) If a small business satisfactorily denonstrates an
inability to pay a penalty, in whole or in part, DEP staff
should first consider the use of an alternative paynent plan,

as that term is defined in ERG Section Il, to obtain an
appropriate penalty prior to considering suspension or
conplete waiver of a penalty. DEP staff should consider

suspending or waiving a penalty based solely on inability to
pay only when a small business denonstrates that paynent of
any penalty wll inpede its ability to conply or perform a
remedi al neasure.

4) DEP may suspend or waive the entire admnistrative penalty
in any enforcenent action, even when a snall business has not
claimed financial constraints, and regardless of whether
nonconpl i ance was detected through a DEP inspection, report
fromthe public, or self-report resulting from regulatory or
permt requirenents, conpliance assistance or an environnental
audit, provided that all of the followng conditions are
satisfied within the terns of an adm ni strative consent order:

a) Small business agrees to return to conpliance
pronptly, and r emedy any adver se | npact s of
nonconpl i ance within a reasonabl e period of tine; and

b) Nonconpl i ance has not caused actual harm to public
heal t h, safety, or the environnent, or otherw se
presented a significant threat; and

c) Nonconpliance does not involve crimnal conduct; and

d) Smal | busi ness denonstrates a good faith intention
to maintain future conpliance wth all applicable
environnental requirenents by either:

i) obtaining on-site conpliance assistance from a
Licensed Site Professional, or other third party or
government supported program that offers services



to small businesses, provided that such services
are not already required by |law or regul ation; or

ii) conducting an environmental audit that conforns
wth the definitions and relevant conditions of
Section 111.B. of the DEP_ Interim Policy on
Incentives for Self-Policing: Environnental Audit
Policy (PQOLICY ENF-97.004; and

iii) where response actions are required pursuant
to the MGL. Chapter 21E and 310 CVR 40.000,
conducting risk reduction neasures on an expedited
basis and paying a penalty equal to any Tier IB
conpliance fees that may have been avoi ded.

[Note: In the event that a small business seeks penalty
mtigation under this policy for nonconpliance initially
di scovered through on-site conpliance assistance or an
environmental audit, satisfying this condition is not
required since it has effectively been satisfied.]

e) Smal |l  business agrees to investigate pollution
prevention, source reduction and resource conservation
opportunities, and inplenment them as established to be
feasi ble by the small business and agreed to by DEP; and

f) Smal |  business has not been involved in a higher
| evel enforcenment action, as that termis defined in ERG
Section Il, for violations of environmental requirenents
within five (5) years of the current nonconpliance.

If a small business does not satisfy all of the conditions
for mtigation described above, DEP may not suspend or waive
the entire penalty, but may mtigate the penalty consistent
with the degree to which the conditions are satisfied, and
with the factors set forth in MGL. Chapter 21A Section 16,
as they relate to the facts of the specific case.

C. COWPLI ANCE ASSI STANCE

The content of conpliance assistance varies greatly, and nmay
be delivered in a variety of ways. The penalty mtigation
considerations provided by this policy are restricted to on-site
conpliance assistance in order to increase the potential for
violations to be detected and thus corrected.



Conpl i ance assi stance does not include enforcenent inspections
or enforcenent actions. DEP does not have the resources to provide
on-site conpliance assistance to all snall businesses that may seek
it. DEP may, however, refer a small business to other public or
private sources of assistance that nmay be available. This policy
does not create any right or entitlenment to conpliance assi stance.
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