PCLI CY ON COMPLI ANCE | NCENTI VES
FOR MUNI CI PALI TI ES

(MUNI O PAL POLI CY)
POLI CY ENF-97. 003

| NTRODUCTI ON

A PURPGSE AND | NTENT

This policy sets forth how the Departnent of Environnental
Protection (DEP) expects to exercise its enforcenent discretion in
determning an appropriate enforcenent response and, where
appl i cable, the anount of an admnistrative penalty to be assessed
agai nst nunici pal entities.

Muni ci palities confront unique constraints in conplying with
envi ronmental requirenents:

*Public financing typically is nore cunbersone than for
regul ated entities in the private sector;

*Muni ci pal functions can trigger |arge environental
obl i gations which may overwhel m nuni ci pal tax bases;

*Sone muni ci pal nonconpliance occurs in areas in which the
municipality is the enforcenent |ead (e.g., conservation
comm ssions), creating political tensions within the
nmuni ci pality; and



*Despi t e nonconpl i ance, sone services provided by a
municipality are essential and nust often continue to operate
(e.g., provision of water and sewer service).

Despite the unique constraints typically experienced by
municipalities, every municipality is required to conply fully
with the statutes and regul ati ons adm ni stered by DEP, and
will be regulated in a manner consistent with regul ated
entities in the private sector to the fullest extent possible.

However, in recognition of the unique constraints experienced
by nmunicipalities, this policy is intended to:

1) provide incentives for nmunicipalities to:

*identify and address existing and potential conpliance
pr obl em areas aggressively through self-policing;

*i nmprove environnental perfornmance by establishing
policies and practices which enphasize pollution prevention,
source reduction and resource conservati on;

*enabl e nmuni ci pal personnel to performtheir functions
consistent with environmental regulatory requirenents;

*address environnental perfornmance by nunici pal
personnel and ensure full accountability of environnental
functions; and

2) achi eve statew de consistency in responding to non-
conpliance by nunicipalities by providi ng gui dance to DEP
staff on the exercise of enforcenent discretion in such cases.

B. APPLI CABI LI TY AND LEGAL EFFECT

This policy applies to all adm nistrative enforcenent actions
against a municipality within Massachusetts, regardl ess of
whet her the nonconpl i ance was detected through a DEP

i nspection, report fromthe public, a self-report resulting
fromregulatory or permt requirenents, conpliance assistance,
a muni ci pal environnmental audit or docunented, systematic due
diligence, or otherw se self-disclosed.

This policy applies to all such actions comrenced after the
effective date of this policy, April 26, 1997, and to al
pendi ng adm ni strative cases in which DEP has not reached



agreement in principle wth the regulated entity on the anount
of an admni strative penalty.

This policy supplenments the principles and presunptions in
Sections Il and IV of the Enforcenent Response Qui dance
(ERG, and should be read in conjunction with them

The DEP InterimPolicy on Incentives for Self-Policing:

Envi ronmental Audit Policy (POLICY ENF-97.004) does not apply
to municipalities. Instead, this interimpolicy sets forth in
Section IV how DEP expects to exercise its enforcenent
discretion in determning an appropri ate enforcenent response
and adm ni strative penalty for violations discovered during
the course of an environnmental audit voluntarily perforned by
a nunicipality.

This policy does not apply to settlenents of clains for
stipul ated or suspended penalties for violations of consent
orders or other settlenment agreenent requirenents.

DEFI NI TI ONS

For the purposes of this policy, the follow ng definitions
apply. Sone terns used in this policy may al so be nore fully
di scussed in the ERG

"Cal cul ati on Cuidance" refers to the DEP Cuidelines for
Cal cul ating Admnistrative Penalties (PCLI CY ENF-90. 001).

"Conpl i ance assi stance"” (al so known as techni cal assistance)
is information or assistance provi ded by DEP, another

gover nment agency or governnment supported entity, public or
private, to help the regulated comunity conply with legally
mandat ed envi ronnmental requirenents. Conpliance assistance
does not include suggestions or information about how to
correct and prevent violations that nay be received from
inspectors during enforcenent inspections or as a result of
enforcenent actions. [NOTE: Conpliance assistance as defined
here does not apply to "conpliance assistance" as that termis
defined in the Audit Program pursuant to MG L. Chapter 21E
and 310 CGWR 40. 0006. ]

"Due diligence" enconpasses the regulated entity's systematic
efforts, appropriate to the size and nature of each of its
facilities or operations, to prevent, detect and correct

viol ations through all of the follow ng:



1) Conpl i ance policies, standards and procedures that
identify how enpl oyees and agents are to neet the requirenents
of laws, regulations, permts, certifications and other
sources of authority for environnmental requirenents;

2) Assignnment of overall responsibility for overseeing
conpliance with policies, standards and procedures, and
assignments of specific responsibility for assuring conpliance
at each facility or operation;

3) Mechani sns for systematically assuring that conpliance
policies, standards and procedures are being carried out,
including nonitoring and auditing systens reasonably desi gned
to detect and correct violations, periodic evaluation of the
overal | performance of the conpliance nanagenent system and a
means for enpl oyees or agents to report violations of
environmental requirenments w thout fear of retaliation;

4) Efforts to comuni cate effectively the regul ated
entity's standards and procedures to all enployees and ot her
agents, including those concerning disclosure of information
about chem cal s;

5) Appropriate incentives to managers and enpl oyees to
performin accordance with the conpliance policies, standards
and procedures (e.g., specific responsibilities enbodied in

j ob descriptions and sanctions through appropriate

di sciplinary mechanisns for failure to perforny;

6) Procedures for reporting releases and for the pronpt and
appropriate correction of any violations, and any necessary
nodi fications to the regulated entity's programor facility to
prevent future violations and rel eases; and

7) Use of appropriately qualified or, where required,
mandat ed experts (e.g., licensed hazardous waste facility,
TURA pl anner, Licensed Site Professional).

"Econom c benefit" refers to an adjustnent factor that MG L.
Chapter 21A, Section 16 and 310 CVR 5.00 require DEP to
consider in calculating the anmount of an adm nistrative
penalty. DEP Quidelines for Calculating Adm nistrative

Penal ties, (POLICY ENF-90.001) provide that econom c benefit
shoul d be cal cul ated and added to the gravity based penalty
whenever there is an indication that nonconpliance resulted in
del ayed conpliance costs, avoi ded conpliance costs, and/or
profits fromunlawful activity.



"Muni ci pal environmental audit" is a systematic, docunented
and objective review and eval uati on undertaken by a
nmuni ci pality and performed either by qualified municipal
staff, or by a qualified third party, including consultants or
vol unteer commttees perform ng watershed assessnents, to
determ ne whether a nunicipal facility, operations under the
control of an individual mnunicipal departnent, or

nmuni ci pality-w de operations are in conpliance with al
appl i cabl e environnmental requirenents, and if not, which
recommends appropriate and tinely action to correct existing
violations, and prevent, detect and correct future violations,
including efforts described in the definition of "due
diligence" in ERG Section IIl. [NOTE This definition does
not apply to the audits or response actions performed pursuant
to MGL. Chapter 21E.]

“Muni ci pal environnmental audit report” neans the anal ysis,
concl usi ons, and reconmendati ons resulting froma mnuni ci pal
environnmental audit, but does not include data obtained in, or
testi noni al evi dence concerning, the environnental audit.
[NOTE: This definition does not include Notice of Audit

Fi ndings used in the Audit Program of the DEP Bureau of \Waste
Site d eanup. ]

"Muni ci pality" means any city or town, now or hereafter
created or established under general |aw or special act, and
regul at ed under Massachusetts or Federal environnental |aws
adm ni stered by DEP

"Punitive penalty" is that portion of an admnistrative
penalty which reflects the gravity of the violations, duration
of nonconpliance, behavior and financial condition of the
regul ated entity and other rel evant public interest
considerations. A punitive penalty includes adjustnents from
t he base nunber, as described in the DEP Quidelines for

Cal cul ating Adm ni strative Penal ties (PCLICY ENF-90.001), on
the basis of:

* the actual and potential inpact of the violations;

* the actual or potential costs incurred, and actual and
potential danages suffered by the Commonweal t h;

* mul ti pl e days of occurrence;

* exi stence or |ack of good faith;

* financial condition of the regulated entity; and



* any other relevant public interest considerations.

[ NOTE: Punitive penalty does not include that portion of the
penalty representing the regulated entity's econom c benefit
or gain fromnonconpliance. Al so, punitive penalties do not
i nclude Natural Resource Danages recoverabl e pursuant to

M G L. Chapter 21E or CERCLA ]

"Public health, safety and welfare" refers to human health,
safety and wel fare.

"Voluntary" means freely perfornmed, and not as a result of
being required by statute, regulation, |icense, permt,

admni strative or judicial order, consider order or agreenent.
[ NOTE: Vol untary does not include perfornmance of self-
certification statenments under the DEP Environnmental Results
Program or renedial actions perforned by Potentially
Responsi bl e Parties pursuant to MG L. Chapter 21E.]

"WIIlful blindness" is the deliberate avoi dance of | earning
facts or the failure to acquire specific know edge when ot her
facts are known that woul d i nduce nost people to acquire the
speci fic know edge i n question.

APPRCOPRI ATE ENFORCEMENT RESPONSE - MUNI C PALI TI ES

The sel ection of an appropriate enforcenent response is
integral to the DEP enforcenent program [In determning an
appropri ate response upon di scovering nonconpliance by a
muni ci pality, DEP managers and staff will be guided by the
principles and presunptions that are described in ERG Sections
1l and 1V, except as otherw se provided bel ow.

MG L. Chapter 21A, Section 16 and 310 CVR 5. 00 provi de t hat
when DEP addresses nonconpliance through the adm nistrative
process, it nust address the nonconpliance either by issuing a
witten notice alleging nonconpliance or by assessing an

adm ni strative penalty.

A NOTI CE OF NONCOVPLI ANCE

As with any regulated entity, DEP' s initial enforcenent
response to violations by a municipality will be a Notice of
Nonconpliance (NON), or a Field NON (FNON), where applicabl e,
provi ded that:



* none of the preconditions for assessnent of an
admni strative penalty exists, as described in ERG Section
I11.C 1.; and

* the violations are not within the categories listed in
ERG Section IV - Presunptions for H gher Enforcenent.

When DEP issues an NON, DEP will encourage the nmunicipality to
seek conpliance assistance, as defined and discussed in this
policy, preferably froma third party or government supported
programthat offers services to municipalities, in order to
return to conpliance, assure future conpliance and institute
al ternati ve waste managenent techni ques or enhance protection
of natural resources.

B. DEADLI NES FOR RETURNI NG TO COVPLI ANCE

In setting deadlines for actions required for a municipality
to cease polluting and inpl ement any necessary energency
nmeasures, DEP wi || establish reasonabl e deadli nes consi stent
with those inposed against regulated entities in the private
sector for violations of the same or simlar requirenents.

Simlarly, in setting deadlines for actions required for a
municipality to return to conpliance, DEP will establish
reasonabl e deadl i nes consistent with those inposed in the

private sector. DEP will, when appropriate, incorporate tine
needed to appropriate funds and/or to acconodate the public
bi ddi ng process. If the nmunicipality requires additional tine

to conply, the nmunicipality nust denonstrate to DEP that
additional tine is required, identify potential funding

source(s) to performnecessary work, explain strategy to
obtain authorization and ultimte use of the funds, and

provi de a schedul e for conpliance.

C ADM NI STRATI VE PENALTY CALCULATI ON AND M Tl GATI ON

If any violations are within the categories listed in ERG
Section IV - Presunptions for H gher Level Enforcenent, or

ot herwi se warrant the assessnent of an admnistrative penalty,
DEP wi | | consider the assessnent of a penalty that is
consistent with those assessed agai nst regul ated entities in
the private sector for violations of the same or simlar
requirements. In such cases, the presunption of higher |evel
enforcenent nmay be overcone as a result of review by the



Regi onal Enforcenent Review Commttee and possibly the Case
Screening Comm ttee.

DEP will not waive an admnistrative penalty sinply because
the regulated entity is a nunicipality. DEP, inits sole
discretion, will exercise its enforcenment discretion under
MG L. Chapter 21A, Section 16 to mtigate admnistrative
settlenent penalties in cases involving nunicipalities as
fol | ows:

1) As provided in the Cal cul ati on Qui dance, DEP staff w |
first calculate all upward adjustnents to the penalty base
nunbers on the basis of all facts known about the violations.

DEP will then cal cul ate any downward adj ustnents based on
relevant facts to mtigate the penalty and arrive at an
appropriate final penalty anount.

2) If a municipality clains an inability to pay the ful
penalty, or otherw se raises financial constraints, the burden
is on the municipality to denonstrate why such constraints
result in an inability to pay a full penalty or significantly
inpede its ability to conply or performa renedi al neasure.
DEP wi || not accept clains of, or assume financial constraints
on a nunicipality without detail ed substantiation froma
muni ci pal official, normally the chief nunicipal officer, with
direct responsibility for the nunicipality's financial status.

3) If a municipality satisfactorily denonstrates an
inability to pay the penalty, in whole or in part, DEP staff
shoul d first consider the use of an alternative paynent plan,
as that termis defined in ERG Section Il, to obtain an
appropriate penalty prior to considering suspension or waiver
of a penalty. DEP staff should consider suspending or waiving
a penalty based solely on inability to pay only when a
nmuni ci pality denonstrates that paynent of any penalty wll
inpede its ability to conply or performa renedi al neasure.

4) DEP may suspend or waive the entire admnistrative
penalty in an enforcenent action against a nunicipality, even
when a nunicipality has not clainmed financial constraints,
regardl ess of whether nonconpliance was detected through a DEP
i nspection, report fromthe public, or self-report resulting
fromregulatory or permt requirenments, conpliance assistance
or a nunicipal environnmental audit, or otherw se self-

di scl osed, provided that all of the follow ng conditions are
satisfied within the terns of an adm nistrative consent order:



a) Muni ci pality agrees to return to conpliance
pronptly, and renmedy any adverse inpacts of nonconpliance
within a reasonabl e period of tine; and

b) Nonconpl i ance has not caused actual harmto public
health, safety or welfare, or the environnent, or otherw se
presented a significant threat; and

c) Nonconpl i ance does not invol ve crimnal conduct;
and

d) Muni ci pality denonstrates a good faith intention to
mai ntain future conpliance with all applicable environnental
requi rements by:

i) obt ai ning on-site conpliance assistance froma
Li censed Site Professional, other third party or government
supported programthat offers services to nunicipalities,
provi ded that such services are not already required by | aw or
regul ati on; and/ or

ii) conducting a nunicipal environnmental audit
that conforns with terns and conditions described in Section
IV of this policy; and

iii) where response actions are required pursuant
to MGL. Chapter 21E and 310 CMWR 40. 0000, conducting risk
reduction nmeasures on an expedited basis and paying a penalty
equal to any Tier |IB conpliance fees that may have been
avoi ded.

[Note: In the event that a nunicipality seeks penalty
mtigation under Section IV of this policy for nonconpliance
initially discovered through on-site conpliance assi stance or
an environnental audit, satisfying this condition is not
required since it has effectively been satisfied.]

e) Muni ci pality or appropriate nunicipal departnent
agrees to investigate pollution prevention, source reduction
and resource conservation opportunities, and inplenment them
as established to be feasible by the nunicipality and agreed
to by DEP, and

f) Muni ci pality has not been the subject of a higher
| evel enforcenment action, as that termis defined in ERG
Section Il, for violations of environnmental requirenents,
whi ch has been initiated within five (5) years of the current
nonconpl i ance.



If a municipality does not satisfy all of the conditions
for mtigation described above, DEP will not suspend or waive
the entire penalty, but may mtigate the penalty consistent
with the degree to which the conditions are satisfied, and
with the factors set forth in MG L. Chapter 21A Section 16,
as they relate to the facts of the specific case.

D. COVPLI ANCE ASSI STANCE

The content of conpliance assistance varies greatly, and may
be delivered in a variety of ways. The penalty mtigation
consi derations provided by this policy are restricted to on-
site conpliance assistance in order to increase the potenti al
for violations to be detected and thus corrected.

Conpl i ance assi stance does not include basin assessnents or
surveys, facility inspections or enforcenent actions. DEP
does not have the resources to provide on-site conpliance
assistance to all municipalities that may seek it. DEP may,
however, refer a municipality to other public or private
sources of assistance that nmay be available. This policy does
not create any right or entitlenent to conpliance assistance.

MUNI G PAL ENVI RONMENTAL AUDI TS

This section sets forth how DEP expects to exercise its
enforcenment discretion in determning an appropriate
enforcenent response and adm ni strative penalty, where
appropriate, for violations discovered during the course of a
muni ci pal environnmental audit.

A | NCENTI VES FOR SELF- POLI G NG

Wiere the nunicipality has established that it satisfies al

of the conditions of Section |V.B. below, DEP may exercise its
enforcenent discretion by providing the follow ng incentives
to encourage voluntary sel f-policing.

1. No Notice of Nonconpliance

If the initial enforcenent response for the violations would
normal |y be a Notice of Nonconpliance (NON), DEP wi |l not

10



issue a NON, or otherwi se use the violations to establish a
foundation for future enforcenent.

2. No Punitive Penalties

If any violations warrant the assessnent of an admnistrative
penalty, DEP will not seek a punitive penalty, as that termis
defined in this policy, for the violations. This policy
limts the conplete waiver of the punitive portion of the
penalty to nunicipalities that discover violations through
either (a) a municipal environnmental audit, as defined in this
policy, or (b) a docunmented, systematic procedure or practice
which reflects the nunicipality's due diligence, as defined in
this policy, in preventing, detecting, and correcting
violations. The nmunicipality has the burden of establishing
that it satisfies all conditions of Section IV.B., and is
entitled to a waiver of the punitive penalty.

It is DEP's practice to collect any econom c benefit that may
have been realized as a result of nonconpliance, even where a
nmunicipality has net all other conditions of Section IV of
this policy. Recovery of economc benefit nmay be waived,
however, where DEP determnes that it is insignificant.

Further, waiver of a punitive penalty does not include waiver
of the obligation to renedi ate harm caused by any viol ati on of
environnental requirenents. DEP reserves the right to use the
record of such violations as a foundation for establishing a
pattern of nonconpliance as a conponent of any future

enf orcenent action.

If the nunicipality sufficiently denonstrates an inability to
pay the econom c benefit, and satisfies all of the conditions
of Section IV.B. of this policy, DEP nmay offer an alternative
paynent plan, as that termis defined in ERG Section I, to
recover all or part of the economc benefit.

If the nunicipality sufficiently denonstrates that paynent of
any penalty will significantly inpede its ability to conply or
performa renedi al nmeasure, DEP may suspend or waive paynent
of any penalty. |In this case, DEP staff should first consider
the use of an alternative paynent plan to recover at |east a
portion of the economc benefit prior to considering waiver of
the full anount.
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3. Reduction of Punitive Penalty by 50%

Miuni ci palities often discover violations through neans |ess
systematic than an environnental audit. To provide

encour agenent for this kind of self-policing, DEP will reduce
the penalty for any violation of environnmental requirenents up
to 50% of the punitive penalty, provided that the nmunicipality
satisfies all of the conditions of Section IV.B.(2) through
(9) below (i.e., the nunicipality voluntarily discovered,
pronptly di scl osed and expeditiously corrected a violation
even though it was not found through an environnental audit
and the regul ated entity cannot docunent due diligence).
Specifically, DEP will reduce the punitive portion, not
including the municipality's economc gain fromnonconpliance,
up to 50%

In resolution of these cases, the establishnent of a
managenent process that satisfies the six (6) criteria
included in the definition of due diligence should be included
as a termof settlenent as appropriate to the nature and size
of the regulated entity.

4. No Crimnal Recomrendati ons

DEP will not recommend to the Massachusetts O fice of the
Attorney Ceneral or other prosecuting authority that crim nal
charges be brought against a nmunicipality where DEP determ nes
that all of the conditions in Section |IV.B. are satisfied and
where the violations, in the judgnment of the DEP/ AG Case
Screening Conmttee, do not denonstrate or involve:

(a) a preval ent managenent phil osophy or practice that
conceal ed or condoned environnental violations; or

(b) high-level municipal officials' or managers' wl|ful

bl i ndness, as that termis defined in this policy, to the
violations, or conscious involvenent in the violations after
bl i ndness.

Whet her or not DEP recommends the nunicipality for crimnal
prosecution under this section, DEP reserves the right to
recommend prosecution for the crimnal acts of individua
muni ci pal officials, managers or enpl oyees.

Whet her or not DEP recommends the nunicipality for crimnal
prosecution under this section, the Massachusetts Ofice of
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the Attorney Ceneral and other prosecuting authority retain
i ndependent authority to initiate crimnal charges against a
regul ated entity.

5. No Routine Request for Audit Reports

DEP will not routinely request or use a nunicipa

environmental audit report, as that termis defined in this
policy, to initiate an investigation of, or an enforcenent
action against the municipality. For exanple, DEP will not
routinely request environnmental audit reports when it conducts
i nspections. However, if DEP has reason to believe,

i ndependent of information in an environnental audit report,
that a violation has occurred, DEP nmay seek any infornmation,

i ncluding environnmental audit reports, relevant to identifying
violations and determning liability or extent of harm

DEP reserves its right to inspect a nmunicipal facility or
operation after deadlines for correcting nonconpliance

di scl osed through a nmunicipal audit have el apsed. In
addition, DEP will inspect a facility at any tinme should it
have reasonabl e cause to believe that an i mm nent threat or
actual harm has occurred and is ongoing at the tine.

B. CONDI TI ONS TO SATI SFY FOR PENALTY RELI EF

1. Systemati c Di scovery
The viol ati on was di scovered through:

(a) a municipal environnental audit, as defined in this
policy; or

(b) an objective, docunented, systematic procedure or
practice reflecting the nunicipality's due diligence in
preventing, detecting, and correcting violations. The
muni ci pal ity nust provide accurate and conpl ete docunentati on
to DEP as to how it exercises due diligence to prevent, detect
and correct violations according to the criteria outlined in
the definition of due diligence in this policy. DEP may
require as a condition of penalty mtigation that description
of the municipality's due diligence efforts be made publicly
available in order to allow the public to judge the adequacy
of conpliance managenent systens, |ead to enhanced conpliance
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and foster greater public trust in the integrity of conpliance
managenent systens.

2. Vol untary D scovery

The violation was identified voluntarily, and not through a

| egal | y mandated nonitoring, testing, record-keeping,
reporting, sanpling or notification requirenent prescribed by
statute, regulation, license, permt, judicial or

adm ni strative order, consent order or agreenent. For
exanple, this policy does not apply to:

(a) self-certification statenent required under the DEP
Envi ronnental Results Program

(b) emssions violations detected through a continuous
em ssions nonitor (or alternative nonitor established in a
permt) where any such nonitoring is required,

(c) violations of National Pollutant D scharge El i mnation
System (NPDES) discharge limts detected through required
sanpling or nonitoring; or

(d) violations discovered through a conpliance audit
required to be perfornmed by the terns of a consent order or
settl ement agreenent.

3. Pronpt D sclosure

The nmunicipality fully discloses to DEP a specific violation
within ten (10) days (or such shorter period required by |aw
after it has discovered that the violation occurred, or may
have occurred. Wiere a statute or regulation requires
reporting be nade in less than ten (10) days, disclosure shal
be made within the tine limt established by |aw

The initial notification of a violation pursuant to this
policy may be by telephone call within the ten-day period, but
nmust then be confirmed in witing within five (5) days of the
t el ephone call. Both nmust be received by the responsible
conpl i ance and enforcenent nmanager, or designated alternate in
t he appropriate DEP office.

In situations where the violation is conplex and the

muni cipality believes that it cannot definitively determne
conpliance within the ten-day period, the nunicipality nust
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notify DEP of the situation within the ten-day period, request
an extension of time, assune the burden of show ng that
additional tinme is needed to determ ne conpliance status, and
work with DEP to nake a definitive determnation of conpliance
status. DEP may extend the period of tinme if the
circunstances do not, in the sole discretion of DEP, present a
serious threat and the municipality neets its burden of
showi ng that the additional tine was needed to determ ne
conpl i ance st at us.

4. D scovery and D scl osure | ndependent of Governnent or
Third Party

The violation nust also be identified and di scl osed by the
muni ci pality prior to:

(a) the comencenent of a federal, state or |ocal agency
i nspection or investigation, or the issuance by such agency of
an information request to the nunicipality;

(b) notice of a citizen suit;
(c) the filing of a conplaint by a third-party;

(d) the reporting of the violation to DEP (or other
gover nment agency) by a "whistlebl ower” enpl oyee, rather than
by one authorized to speak on behalf of the nmunicipality; or

(e) discovery of the violation through any ot her nmeans by a
regul atory agency.

5. Correction and Renedi ati on

The nunicipality corrects the violations within thirty (30)
days of discovery, certifies in witing that violations have
been corrected, and takes appropriate neasures as determ ned
by DEP to renedy any harmto public health, safety and welfare
or the environnent due to the violation.

| f DEP determnes that an immnent threat to public health,
safety or welfare, or the environnment results, or could result
fromthe violations, DEP may, pursuant to any rel evant
authority, require correction of violations and renedi ati on of
any harmearlier than thirty (30) days of the nunicipality's
di scovery.
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If nmore than thirty (30) days will be needed to correct the
violations, the nunicipality nmust notify DEP in witing before
the thirty-day period has passed, request an extension of

time, identify potential funding source(s) to perform
necessary work, explain strategy to obtain authorization and
ultimate use of the funds, and provide a schedule for
conpl i ance.

Where appropriate to satisfy conditions 5 and 6, DEP may
require that a nunicipality enter into an appropriate,
publicly avail abl e, enforceabl e agreenent (e.qg.,

adm ni strative consent order). Were conpliance or rendial
measures are particularly conplex or a |l engthy schedule for
attai ning and mai ntai ni ng conpliance or renediating harmis
requi red, DEP and the nunicipality should consider the
devel oprent of a nunici pal Environmental Master Pl an.

DEP may require the nmunicipality to agree to a stay of the
statute of limtations if necessary to assure conpletion of
remedi ati on.

6. Prevent Recurrence

The nunicipality agrees in witing to take steps to prevent a
recurrence of the violation, which may include, but not be
[imted to inprovenents to its environnental auditing or due
diligence efforts.

7. No Previous H gher Level Enforcenent

The specific violation (or closely related violation) has not
been included in a higher |evel enforcenent action, as that
termis defined in ERG Section Il, taken by DEP, the
Massachusetts Ofice of the Attorney General, or U S

Envi ronmental Protection Agency against the nunicipality
within the past five (5) years at the same nunicipal facility
or operation, or is not part of a pattern of federal, state or
| ocal violations by the nunicipality which have occurred at

ot her municipal facilities or operations within the past three
(3) years.

For purposes of this section, a violation is:

(a) any violation of federal, state or |ocal environnental
law or regulation identified in a judicial or admnistrative
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order, consent agreenent or order, conplaint, conviction or
pl ea agreenent; or

(b) any act or omssion for which the nmunicipality has
previously received penalty mtigation from DEP.

8. G her Viol ati ons Excl uded
The violation is not one which, in the sole discretion of DEP

(a) resulted in actual harm or presented a significant risk
of harmto public health, safety or welfare, or the
envi ronnent ;

(b) violates the specific terns of any admnistrative or
judicial order, or consent agreenent; or

(c) results froma failure to tinely notify DEP of a rel ease
or threat of release of oil and/or hazardous materi al s.

9. Cooper ati on

The municipality cooperates as requested by DEP, and provides
such information as i s necessary and requested by DEP to
determne applicability of this policy. Cooperation includes,
at a mninmum providing reasonable site access, all requested
docunents and access to enpl oyees and assi stance in

i nvestigating the violation, any nonconpliance related to the
di scl osure, and any environnental consequences related to the
viol ations.

4ERG 1MUN
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