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INTRODUCTION

In this appeal, the Petitioner Winship, LLC challenges a Superseding Order of Conditions (“SOC”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Ronald and Lois Enos and the Eighteen Burgess Point Realty Trust (collectively the “Applicants”) on June 18, 2012, under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The Department’s SOC affirmed a prior Order of Conditions (“OOC”) issued by the Town of Wareham’s Conservation Commission (“WCC”) approving the Applicants’ proposed work at 18 Burgess Point 
Road/Winship Avenue in Wareham (“the Site”), a real property in the vicinity of Onset Bay.  SOC, at pp. 1-13.  

Specifically, the SOC authorized the Applicants’ construction of a four to seven foot wide and 400 feet long path at the Site to be used by certain golf carts to gain access to Onset Bay.  SOC, at p. 13; Applicants’ Pre-Hearing Statement, at p. 1; Department’s Pre-Hearing Statement, at p. 1; Petitioner’s Pre-Hearing Statement, at p. 1.  The proposed path will be constructed by the Applicants’ mowing, selective cutting, and trimming of vegetation at the Site and over seeding of cut areas with a wetland seed mix.  SOC, at p. 13; Applicants’ Pre-Hearing Statement, at p. 1; Department’s Pre-Hearing Statement, at p. 1.  No impervious surfaces will be created as a result of the path’s construction.  Id.  Under the SOC, the only golf carts that may travel on the proposed path after its completion will be those with standard greens tires or soft turf all terrain tires rated for Non Highway Service (“NHS”).  Id.

Two sections of the proposed path will cross 1,185 square feet of Bordering Vegetated Wetlands (“BVW”), an area protected by the MWPA and the Wetlands Regulations.  Id.
  As a result, the SOC requires the Applicants to replicate 1,201 square feet of BVW at the Site.  Id.  The SOC also limits the width of the path within BVW to four feet and no wider than seven feet within the Buffer Zone.  SOC, at p. 13; Department’s Pre-Hearing Statement, at p. 1.

 The SOC also authorizes the Applicants to install an eight-inch diameter steel bollard with cable and lock, and two six-inch by six-inch posts with an eight foot wide wooden gate.  Id.; Applicants’ Pre-Hearing Statement, at p. 1.  The SOC also authorizes the Applicants to perform seasonal maintenance mowing of vegetation within the boundaries of the path.  Id.

The Petitioner owns real property abutting the Site which, it contends, experiences regular and extensive flooding that will be made worse if the Applicants’ proposed pathway is constructed.  Petitioner’s Pre-Hearing Statement, at pp. 1-4; Pre-Screening/Pre-Hearing Conference Report and Order, July 30, 2012 (“Conf. Rept. & Order”), pp. 4-5.  The Petitioner also contends that the Department erred in issuing the SOC because the proposed work at the Site (1) does not meet the performance standards of 310 CMR 10.55(4)(b) for BVW and the Massachusetts Inland Wetland Replication Guidelines;
 (2) is subject to and does not comply with the Massachusetts Stormwater Regulations, 310 CMR 10.05(6)(k); (3) will be in Land Subject to Coastal Storm Flowage (“LSCSF”), a wetlands area protected by the MWPA and the Wetlands Regulations, and will not contribute to the protection of the interests of storm damage prevention and flood control under 310 CMR 10.01(2); and (4) cannot be performed because the Applicants have failed to obtain or apply for all obtainable permits, variances, and approvals required by Wareham by-laws for the proposed work in accordance with 310 CMR 10.05(4)(e).
  Id.

The Applicants and the Department reject the Petitioner’s contentions.  Applicants’ Pre-Hearing Statement, at pp. 2-3; Department’s Pre-Hearing Statement, at p. 2-3.  They contend that 
the Petitioner lacks standing to challenge the SOC and that the Department properly issued the SOC.  Id.     

The Issues for Resolution in this appeal are the following: 

1.
Whether the Petitioner has standing to appeal the SOC as a “person
aggrieved” pursuant to 310 CMR 10.04 and 310 CMR 10.05(7)(j)2?

2.
Whether the proposed work meets the performance standards of 310 CMR
10.55(4)(b) for BVW and the Massachusetts Inland Wetland Replication Guidelines?

3.
Whether the proposed work is subject to the Massachusetts Stormwater

Regulations, 310 CMR 10.05(6)(k)?



a.
If so, does the proposed work meet the requirements of the
 



Massachusetts Stormwater Regulations, 310 CMR 10.05(6)(k)?

4.
Whether the proposed work within LSCSF will contribute to the
protection of the interests of storm damage prevention and flood control under 310 CMR 10.01(2)?

5.
Whether the Applicants have failed to obtain or apply for all obtainable
permits, variances, and approvals required by the Wareham by-laws for the proposed work in accordance with 310 CMR 10.05(4)(e)?

On October 22, 2012, I conducted a View of the Site (“Site Visit”) with the parties and their respective legal counsel and wetlands experts pursuant to 310 CMR 1.01(5)(a)14 and 310 CMR 1.01(13)(j) to assist me in “[my] understanding of the evidence that ha[d] been or [would] be presented” by the parties in the appeal.  Site Visit and Order, October 22, 2012.  In accordance with 310 CMR 1.01(5)(a)14 and 310 CMR 1.01(13)(j), the parties “point[ed] out objects [at] or features [of the Site] that . . . assist[ed] [me] in understanding [the] evidence” in this appeal.  In accordance with the same rules, I “rel[ied] on the . . . observations [that I made] during [the] view as evidence to the same extent permissible as if observed in the hearing room” at the Hearing that I conducted on November 19, 2012 to resolve the Issues in the appeal.  310 CMR 1.01(5)(a)14 and 310 CMR 1.01(13)(j).

At the Hearing, all parties were represented by legal counsel and called witnesses in support of their respective positions in the appeal.  The witnesses were cross-examined on Pre-filed Testimony (“PFT”) that they filed prior to the Hearing.  The Hearing was also recorded by a certified Court stenographer who filed her transcript of the Hearing (“Hearing Transcript”) on December 6, 2012.  The parties filed Closing Briefs in support of their respective positions in the case on December 17, 2012.  
Three witnesses testified on behalf of the Petitioner at the Hearing:

(1)
William D. Clemmey (“Mr. Clemmey”), Vice President for Real Estate Management at Foundry, LLC, the Petitioner’s property manager;

(2)
Lenore White (“Ms. White”), a Professional Wetlands Scientist and Certified Soil Evaluator with more than 24 years of experience in wetlands delineation, permitting, restoration, and replication;
 and


(3)
William R. Shaw (“Mr. Shaw”), a Registered Professional Engineer with
more than 30 years of civil engineering experience in the review, design, and permitting of  commercial and residential projects in Massachusetts.

The Applicants called two witnesses at the Hearing:


(1)
William F. Madden (“Mr. Madden”), a Registered Professional Engineer

with more than 30 years of civil engineering  experience in the planning, design, and permitting of land development projects throughout New England;
 and

(2)
Peter Balzarini, a trustee of the Applicant Eighteen Burgess Point Road



Realty Trust.

The Department called one witness at the Hearing: Mark N. Bartow (“Mr. Bartow”), an Environmental Analyst in the Department’s Wetlands Program with 24 years of experience in the environmental field, six of which in the wetlands permitting area: two years in the private sector and the last four years (since 2008) with the Wetlands and Waterways Program in the Department’s Southeast Regional Office.  Pre-filed Testimony of Mark Bartow, October 24, 2012 (“Mr. Bartow’s DPFT”), ¶ 1; Exhibit 1 to Mr. Bartow’s DPFT; Hearing Transcript, pp. 109-128.  
Based on the evidence introduced at the Hearing, I find that the Petitioner has standing to challenge the SOC, but that the Department properly issued the SOC under the MWPA and Wetlands Regulations.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC.  To foster the success, however, of the Applicants’ wetlands replication plan at the Site, I also recommend that the Department’s Final Order of Conditions (“FOC”) approving the Applicants’ proposed Project contain a specific plan to monitor the effectiveness of the Applicants’ wetlands replication plan.  See below, at pp. 14-15, 21-22.  A specific monitoring plan in the FOC would be consistent with the Department’s long standing policy as set forth in its 2002 Wetlands Replication Guidelines that monitoring of wetlands replication plans are critical to the success of wetlands replication.  
STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following important public interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;

(3) flood control;

(4) storm damage prevention;

(5) prevention of pollution;

(6) protection of land containing shellfish;

(7) protection of fisheries; and

(8) protection of wildlife habitat.

G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Stephen D. Peabody, OADR Docket 

No. WET-2008-063, Final Decision (April 12, 2011), 2011 MA ENV LEXIS 39, at 8.  As discussed below, at pp. 12-22, 33-35, BVW and LSCSF  are wetlands resource areas protected by the MWPA and the Wetlands Regulations. 

The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill, dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR10.02(2)(a); In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent” (“NOI”)  with the permit issuing authority.  310 CMR10.02(2)(a).  A party must also file a NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department if it assumes primary review of the proposed work or on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, “[l]ocal [Conservation Commissions] are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Id. 
DISCUSSION

I.
THE PETITIONER’S BURDEN OF PROOF AT THE HEARING

At the Hearing, the Petitioner had the burden of proving by a preponderance of the evidence that the Department erred in issuing the SOC.  310 CMR 10.03(2), 10.05(7)(j)2.b.iv, 10.05(7)(j)2.b.v, 10.05(7)(j)3.a, 10.04, 10.05(7)(j)3.b; In the Matter of Beachwood Knoll School. Docket No. WET 2008-050, 15 DEPR 257 (2008); In the Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), 2011 MA ENV LEXIS 111, at 12-14, adopted as Final Decision (November 2, 2011), 2011 MA ENV LEXIS 110.   The relevancy, admissibility, and weight of evidence that the Petitioner and the other parties sought to introduce in the Hearing was governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2): 

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs. Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record . . .
rest[ed] within the sound discretion of the Presiding Officer. . . .”  As discussed below, the Petitioner failed to meet its burden of proof at the Hearing.    

II.
FINDINGS 

Based on the evidence introduced at the Hearing, I make the following findings based on a preponderance of the evidence:

A.
The Petitioner Has Standing to Appeal the SOC as an Aggrieved Party


Within the Meaning of 310 CMR 10.04 and 310 CMR 10.05(7)(j)2.
In this case, the Petitioner contends that it has standing to challenge the SOC under 310 CMR 10.04 and 310 CMR 10.05(7)(j)2 as an aggrieved party.  The Wetlands Regulations define “person aggrieved” as:

any person who because of an act or failure to act by the issuing authority may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in [MWPA]. . . .
310 CMR 10.04.

A “person aggrieved” as that term is used in the MWPA must assert “a plausible claim
of a definite violation of a private right, a private property interest, or a private legal 
interest. . . . Of particular importance, the right or interest asserted must be one that the 
statute . . . intends to protect.”  In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at p. 4 (September 18, 2009), adopted as Final Decision (October 14, 2000); In the Matter of Onset Bay Marina, OADR Docket No. 2007-074, Recommended Final Decision (January 30, 2009), 16 DEPR 48, 50 (2009), adopted as Final Decision (April 1, 2009); Compare, Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28  (2006) (definition of “person aggrieved” under G.L. c. 40B).  “To show standing, a party need not prove by a preponderance of the evidence that his or her claim of particularized injury is true.”  In the Matter of Edward C. Gordon and 129 Racing Beach Trust, OADR Docket No. WET-2009-048, Recommended Final Decision (March 3, 2010), 2010 MA ENV LEXIS 114, at 10, adopted as Final Decision (March 5, 2010), 2010 MA ENV LEXIS 13, citing, Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005).  
As the Massachusetts Appeals Court explained in Butler:

[t]he “findings of fact” a judge is required to make when standing is at issue . . . differ from the “findings of fact” the judge must make in connection with a trial on the merits.  Standing is the gateway through which one must pass en route to an inquiry on the merits. When the factual inquiry focuses on standing, therefore, a plaintiff is not required to prove by a preponderance of the evidence that his or her claims of particularized or special injury are true. “Rather, the plaintiff must put forth credible evidence to substantiate his allegations. [It is i]n this context [that] standing [is] essentially a question of fact for the trial judge.”

63 Mass. App. Ct. at 441; see also In the Matter of Hull, Docket No. 88-22, Decision on Motion for Reconsideration of Dismissal, 6 MELR 1397, 1407 (July 19, 1999) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); compare Standerwick, 447 Mass. at 37 (plaintiffs’ case appealing zoning decision cannot consist of “unfounded speculation to support their claims of injury”).
In sum, to demonstrate standing, the Petitioner here must put forth a minimum quantum of credible evidence in support of its claim that the Applicants’ proposed Project as approved by the Department “would or could generate identifiable impacts on [the Petitioner’s] property.”  Gordon, 2010 MA ENV LEXIS 114, at 11 and cases cited.  I find that the Petitioner has met that threshold, and, thus may proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the SOC.  Butler, 63 Mass. App. Ct. at 441.  Specifically, the Petitioner has presented expert testimony that the Petitioner’s abutting property experiences regular and extensive flooding that could be made worse to a greater extent than other abutting properties if existing vegetation is removed from the Applicants’ property to make way for the proposed pathway.  Ms. White’s DPFT, ¶¶ 29-35; Mr. Shaw’s DPFT, ¶¶ 26-27.  This finding regarding standing does not mean, however, that the Petitioner prevails on the merits of its claims.  As explained below, at pp. 12-38, the Petitioner does not prevail on the merits.

B.
The Department Properly Issued the SOC Authorizing the Applicants’ Proposed Project Under the MWPA and the Wetlands Regulations.
1.
The Applicants’ Proposed Project Meets the Performance Standards of 310 CMR 10.55(4)(b) for BVW and the Massachusetts Inland Wetland Replication Guidelines.
The Wetlands Regulations define BVW as: 

freshwater wetlands which border on creeks, rivers, streams, ponds and lakes.  The types of freshwater wetlands are wet meadows, marshes, swamps and bogs. [BVW] are areas where the soils are saturated and/or inundated such that they support a predominance of wetland indicator plants.  The ground and surface water regime and the vegetational community which occur in each type of freshwater wetland are specified in [the MWPA].
310 CMR 10.55(2)(a); In the Matter of Town of Hopkinton, OADR Docket No. WET-2007-010, Recommended Final Decision, 15 DEPR 203, 205 (May 1, 2008), adopted as Final Decision (May 30, 2008), affirmed, Morrison v. Massachusetts Department of Environmental Protection, Middlesex Superior Court, C.A. MICV2008-02876 (October 16, 2009).  BVW are likely to be significant to the MWPA interests set forth above: protection of public and private water supply, protection of ground water supply, flood control, storm damage prevention, prevention of pollution, and protection of fisheries and to wildlife habitat.  310 CMR 10.55(1); Hopkinton, 15 DEPR at 205.  “The plants and soils of [BVW] remove or detain sediments, nutrients (such as nitrogen and phosphorous) and toxic substances (such as heavy metal compounds) that occur in run off and flood waters.” Id. 

“Where a proposed activity involves the removing, filling, dredging or altering of [BVW],” the Department must presume that the area at issue is significant to the MWPA interests set forth above.  310 CMR 10.55(3); Hopkinton, 15 DEPR at 205.  “This presumption is rebuttable and may be overcome upon a clear showing that the [BVW] does not play a role in the protection of said interests.”  Id.  Where this presumption “is not overcome, any proposed work in [BVW] shall not destroy or otherwise impair any portion of [the] area.”  310 CMR 10.55(4)(a); Hopkinton, 15 DEPR at 205-206.  Notwithstanding this prohibition, the Department nevertheless has the discretion to issue an SOC:

permitting work which results in the loss of up to 5,000 square feet of [BVW] when [the] area is replaced in accordance with . . . [seven] general conditions and any additional, specific conditions the [Department] deems necessary to ensure 
that the replacement area will function in a manner similar to the area that will be lost.

310 CMR 10.55(4)(b); Hopkinton, 15 DEPR at 206.  The seven general conditions are the following: 

1.
the surface of the replacement area to be created (“the replacement area”) shall be equal to that of the area that will be lost (“the lost area”);

2. 
the ground water and surface elevation of the replacement area shall be approximately equal to that of the lost area; 

3. 
The overall horizontal configuration and location of the replacement area with respect to the bank shall be similar to that of the lost area; 

4. 
the replacement area shall have an unrestricted hydraulic connection to the same water body or waterway associated with the lost area; 

5. 
the replacement area shall be located within the same general area of the water body or reach of the waterway as the lost area;

6. 
at least 75% of the surface of the replacement area shall be reestablished with indigenous wetland plant species within two growing seasons, and prior to said vegetative reestablishment any exposed soil in the replacement area shall be temporarily stabilized to prevent erosion in accordance with standard U.S. Soil Conservation Service methods; and 

7. 
the replacement area shall be provided in a manner which is consistent with all other General Performance Standards for each resource area in Part III of 310 CMR 10.00.

310 CMR 10.55(4)(b). 
In exercising its discretion under 310 CMR 10.55(4)(b) to authorize the loss of a maximum 5,000 square feet of BVW, the Department must consider the following factors:

1.
the magnitude of the alteration and the significance of the project site to the interests identified in [the MWPA];

2.
the extent to which adverse impacts can be avoided;

3.
the extent to which adverse impacts are minimized; and

4.
the extent to which mitigation measures, including replication or restoration, are provided to contribute to the protection of the interests identified in [the MWPA].

310 CMR 10.55(4)(b); Hopkinton, 15 DEPR at 206. 

In 2002, the Department adopted the Massachusetts Inland Wetland Replication Guidelines (“Replication Guidelines”) “to increase the effectiveness of [wetlands] replication mitigation by providing [project proponents] with an outline of the steps necessary to design an appropriate wetland[s] replication project.”  Replication Guidelines, § 1.1, at p. 5.  The Replication Guidelines “also assis[t] [local conservation commissions] and [the] Department . . . in determining if a replication project is designed appropriately, constructed as designed, and 
adequately monitored to ensure the success of the [replication] project.”  Id.   


As discussed above, the SOC at issue in this case authorized the loss of 1,185 square feet of BVW at the Site that would be altered by the Applicants’ proposed Project, provided the Applicants made up for the loss by replicating 1,201 square feet of BVW at the Site.  SOC, at 
p. 13.  The Applicants’ replication plan, which was prepared by their engineering expert, Mr. Madden, and approved by the Department prior to its issuance of the SOC, provides that there will be six replication areas at the Site ranging in size from 94 square feet to 400 square feet and not exceeding 13 feet in width.  Mr. Madden’s DPFT, ¶¶ 22, 30; Petitioner’s Hearing Exhibit 6.
  Each replication area will be immediately adjacent to the wetlands that will be altered by the 
proposed Project.  Id.  
The Applicants’ replication plan notes that an invasive plant species known as common reed or Phragmites
 dominates the area, especially on the Petitioner’s adjacent property, and that it is highly unlikely that wetland replication at the Site can be maintained free of the Phragmites.  Id.  As a result, the Applicants’ replication plan calls for the planting in the replication areas of wetland seed mix consisting of native wetland plant species instead of the planting of native trees and shrubs.  Id.  
Under the Applicants’ replication plan, each replication area will be mowed, rototilled to loosen the soil, and graded by hand to match the elevation of the adjacent wetlands area.  Id.  Each replication area will not be more than four inches lower than the adjacent wetlands area, and any excess soil will be removed from the Site.  Id.  After the replication area is graded, the wetland seed mix will be applied at the rate of one-half pound for every 100 square feet.  Id.  According to Mr. Madden, the Applicants’ replication plan “will ensure that the replacement area will function in a manner similar to the area to be altered,” including furthering the MWPA interests of storm damage prevention and flood control and will be similar to the BVW at the Site that will be altered by the Applicants’ proposed Project.  Id.; Mr. Madden’s DPFT, ¶ 25; Hearing Transcript, p. 96, lines 1-18.  Specifically, he testified that the replication areas will store stormwater as precipitation falls on the ground, they will provide wildlife and cover habitat, and will function as BVW.  Id.  
The Petitioner’s wetlands expert, Ms. White, took a different position regarding the Applicants’ replication plan.  Ms. White’s DPFT, ¶¶ 36-43.  At the Hearing, Ms. White contended that the Applicants’ replication plan was suspect because the plan showed upland areas in the vicinity of proposed Replication Areas 3 and 4 that did not appear on an “Existing Conditions Plan” that was prepared of the Site nearly 10 years earlier in 2003 by SITEC, a civil and environmental engineering firm.  Ms. White’s DPFT, ¶ 42.
  I accord the SITEC Plan little weight because the person who prepared the Plan did not testify at the Hearing to explain the Plan or corroborate the Petitioner’s contentions.  Additionally, Mr. Madden, whose testimony was adopted by the Department’s witness, Mr. Bartow,
 effectively refuted Ms. White’s contentions regarding the SITEC Plan.  Mr. Madden’s DPFT, ¶ 32; Hearing Transcript, p 93, lines 21-24; p. 94, lines 1-8.  Mr. Madden testified that the SITEC Plan is not valid with respect to any issue involving BVW delineation at the Site and that a botanist had recently performed in 2011 all wetlands delineations for the Applicants’ replication plan.  Id.  Mr. Madden also testified that the botanist’s wetlands delineations were prepared by an instrument survey and are an accurate representation of the wetland boundaries on the Site.  Id.  
Ms. White also contended at the Hearing that the Applicants’ replication plan does not comply with the Performance Standards of 310 CMR 10.55(4)(b)2 for BVW because the plan does not state whether the ground water and surface elevation of the replication wetlands area will be approximately equal to that of the lost wetlands area.  Ms. White’s DPFT, ¶¶ 36-38.  She also contended that the plan violates 310 CMR 10.55(4)(b)6 because the plan calls for the seeding of replication areas with wetland seed mix instead of the planting native trees and shrubs.  Id.  She contended that planting native trees and shrubs in the replication areas is necessary to further the MWPA interests of storm damage prevention and flood control.  Id.  She also contended that the Applicants’ replication plan fails to meet the Replication Guidelines because the plan does not contain any information about water depths, duration of hydro-periods, existing soils, and soil amendments.  Ms. White’s DPFT, ¶ 39.  She also contended that the plan does not show any grades for the proposed wetlands replication areas, and fails to address the 
control of the invasive Phragmites at the Site.  Id., ¶¶ 40-41.  
Mr. Madden effectively refuted Ms. White’s testimony by presenting evidence that the Applicants’ replication plan is similar or identical to a wetlands replication plan that the WCC had recently approved for the Petitioner’s abutting property pursuant to the MWPA and the Wetlands Regulations to remedy the Petitioner’s wetlands violations at the property.  Mr. Madden’s DPFT, ¶¶ 14-15, 28-29, 31; Applicants’ Hearing Exhibits 3 and 9; Petitioner’s Hearing Exhibit 10.  “The violation[s] involved the [Petitioner’s] alteration of [BVW] and [LSCF] without prior approval from the [WCC].”  Petitioner’s Hearing Exhibit 10, at p. 10A.
  The alteration involved 3,250 square feet of BVW and LSCF.  Id., at pp. 3-4.  The Petitioner had clear cut a swath of vegetation in those wetlands areas and filled the areas with wood chips to create a pathway that was an average of 10 feet in width and approximately 325 feet in length.  Id., at p. 10A.  The WCC’s Enforcement Order directed the Petitioner to cease its wetlands violations and to file an NOI with the WCC by August 19, 2011 proposing a BVW restoration plan at the Petitioner’s property to replace the altered or lost BVW caused by the Petitioner’s unauthorized activities.  Mr. Madden’s DPFT, ¶¶ 14-15, 28-29; Applicant’s Hearing Exhibit 3; Petitioner’s Hearing Exhibit 10, at p. 10A.  Id.   
In response to the WCC’s Enforcement Order, the Petitioner filed a NOI with the Commission seeking approval under the MWPA and the Wetlands Regulations “to maintain the pathway [that the Petitioner had created] and restore [3,350 square feet of] BVW.”  Mr. 
Madden’s DPFT, ¶ 31; Applicants’ Hearing Exhibit 9; Petitioner’s Hearing Exhibit 10, at pp. 3-4.  The NOI stated that “[t]he pathway [was] approximately 335 feet long [and] 10 feet wide,” and that “[a]pproximately 325 linear feet of the pathway [was] within [BVW].”  Applicants’ Hearing Exhibit 9.  The NOI stated that “[i]n order to maintain pedestrian and equestrian access along the [property’s] western property line, [the Petitioner] required a 4 foot wide pathway.”  Id.
  The NOI also stated that “[t]he majority of the pathway [was] within [BVW] that [were] dominated with . . . Phragmites[,]” and that “[t]he pathway [was] also located within [LSCSF].”  Id.  The NOI stated that “[d]ue to the dominance of . . . Phragmites . . . within the BVW, it [was] highly unlikely that wetland restoration [could] be maintained free of [that] invasive non-native plant,” and, as a result, the Petitioner did not propose the planting of native trees and shrubs for its replication plan, but rather, proposed “a wetland seed mix consisting of native wetland plant species [to] be applied to the proposed wetland restoration area.”  Id.  In light of these representations that the Petitioner made for its own project, I do not find Ms. White’s testimony questioning the adequacy of the Applicants’ replication plan with respect to Phragmites control to be persuasive.  It is also noteworthy that after reviewing the Petitioner’s NOI, the WCC ordered the Petitioner to remove all of the wood chip material that it had placed in the altered BVW area on its property, and then re-vegetate the area with wetland seed mix similar to the wetland seed mix called for in the Applicants’ replication plan.  Petitioner’s Exhibit 10, pp. 10A, 10C (Special Condition 14).        
Mr. Bartow also provided persuasive testimony that the Applicants’ proposed Project meets the Performance Standards for BVW at 310 CMR 10.55(4) for the following reasons.  Mr. Bartow’s D.PFT, ¶¶ 15(a)-15(c).  First, Mr. Bartow noted that the Applicants’ wetlands replication plan calls for replacing more wetlands than the amount of wetlands that will be altered by the proposed Project.  Id., ¶ 15(a).
  Mr. Bartow also corroborated Mr. Madden’s testimony that the surface elevation of the wetland replication areas will be approximately equal to that of the altered areas.  Mr. Bartow’s DPFT, ¶ 15(b).  Mr. Bartow’s testified that the Site is relatively flat, gently sloping southwest to northeast, and that the proposed replication areas will abut existing BVW that will be altered or lost by the Applicants’ proposed Project.  Id.  He testified that the replication areas will be mowed, rototilled, and graded by hand to match the elevation of the adjacent wetland areas.  Id.

Mr. Bartow also testified that the Applicants’ proposed Project passes muster under the Performance Standards for BVW because the SOC requires that 75% of “[t]he wetland replication areas . . . be . . . established with indigenous wetland species within two growing seasons,” and “[s]hould the replication areas fail to meet this standard, the Department reserves the right to require additional measures necessary to achieve compliance.”  Mr. Bartow’s DPFT, ¶ 15(c); SOC, at p. 13 (Special Condition 5).  Mr. Bartow testified that reasonable additional measures could include imposing additional special conditions upon the Applicants to monitor the progress of the Applicants’ replication plan, and specifically, imposing the monitoring requirements set forth at pp. 21-22 of the Replication Guidelines.  Mr. Bartow’s DFT, ¶ 16.  
The Replication Guidelines provide that proper monitoring of a wetlands replication plan “is critical in [to the success of] wetland replication efforts due to the complex issues that can arise when trying to replace the specific ecological conditions of wetlands.”  Replication Guidelines, § 4, at p. 21.  Accordingly, to monitor the effectiveness of the Applicants’ replication plan, I recommend that the Department’s FOC authorizing the Applicants’ proposed Project under the MWPA and the Wetlands Regulations include specific monitoring requirements for the Applicants’ replication plan patterned after the Monitoring Requirements set forth at pp. 21-22 of the Replication Guidelines.  Those requirements should include the following:  

“A project monitor (preferably a qualified professional with training in wetland science) with a minimum 5 years of experience in the construction of wetland replication areas and general construction practices should be on-site to monitor the excavation, grading, and planting of the replication area[s].”  See Replication Guidelines, at p. 21.  “[A]t the end of the first growing season, a professional with less than 5 years experience in wetland replication construction may conduct the monitoring if supervised by a professional with at least 5 years experience.”  Id. 
The project monitor should also be present during the most important tasks in replication construction including:

(i) before excavation or erosion control installation work begins to inspect site flagging;

(ii) after each stage of grading work is completed to inspect finished elevations;

(iii) during planting and seeding and after the first month of the growing season to inspect propagation techniques; and
(iv) after one growing season to observe vegetation development and regulatory

compliance.

Id., at pp. 21-22.  The “[m]onitoring for invasive species should also be conducted and any invasive [species] handpicked before becoming widespread and established.”  Id., at p. 22.  Indeed, as the Applicants’ witness, Mr. Madden testified at the Hearing, the replication areas should be monitored on an annual basis and invasive species should be removed as they begin to grow.  Hearing Transcript, p. 95, lines 17-24.      

The Applicants should also submit, at a minimum, a monitoring report in the late spring and at the end of each of the first two growing seasons, and the monitoring reports should include recommendations for additional plantings should the replication areas appear to be unlikely to meet the 75% reestablishment standard of 310 CMR 10.55(4)(b).  Replication Guidelines, at p. 22.  The Applicants’ “final monitoring report should indicate the conditions at the replication site[s] . . . and describe in detail how the functions of the impacted wetland[s] have been replaced by the development of the replication site[s].”  Id.   “[If] the replication area[s] fail to achieve the standard of 75% wetlands vegetation within two growing seasons, the [Department] should require additional contingency measures and [it should not issue] a Certificate of Compliance [to the Applicants] . . . until regulatory compliance is achieved. . . .”  Id.
2.
The Applicants’ Proposed Project Complies with the  

Massachusetts Stormwater Regulations, 310 CMR 10.05(6)(k).


Stormwater runoff from rainfall and snow melt “represents the single largest source
responsible for water quality impairments in the Commonwealth’s rivers, lakes, ponds, and marine waters.”  MassDEP Stormwater Handbook (2008) (“Stormwater Handbook”), Vol. I, 

ch. 1, p. 1.  “New and existing development typically adds impervious surfaces and, if not properly managed, may alter natural drainage features, increase peak discharge rates and volumes, reduce recharge to wetlands and streams, and increase the discharge of pollutants to wetlands and water bodies.”  Id.  As a result, the Department has adopted stormwater regulations as part of the Wetlands Regulations at 310 CMR 10.05(6)(k)-(6)(q) to “address water quality (pollutants) and water quantity (flooding, low base flow and recharge) by establishing standards that require the implementation of a wide variety of stormwater management strategies[,] . . . includ[ing] environmentally sensitive site design and low impact development [(“LID”)] techniques to minimize impervious surface and land disturbance, source control and pollution prevention, structural [stormwater Best Management Practices (“BMPs”)], construction period erosion and sedimentation control, and the long-term operation and maintenance of stormwater management systems.”  Id.


The Department’s stormwater regulations at 310 CMR 10.05(6)(k) provide in pertinent part that:

[e]xcept as expressly provided, stormwater runoff from all industrial, commercial, institutional, office, residential and transportation projects that are subject to regulation under [the MWPA] including site preparation, construction, and redevelopment and all point source stormwater discharges from said projects within [a wetlands] Area Subject to Protection under [the MWPA] or within the Buffer Zone shall be provided with stormwater best management practices to attenuate pollutants and to provide a setback from the receiving waters and wetlands in accordance with the [10] Stormwater Management Standards as [set 
forth in 310 CMR 10.05(6)(k)1-(k)10 and] further defined and specified in the [MassDEP] Stormwater Handbook . . . 

Some types of projects, however, are exempt from the Stormwater Management Standards.  310 CMR 10.05(6)(l); Stormwater Handbook, Vol. I, ch. 1, pp. 2-3.  These projects are:

 
(1)
A single-family house;
(2)
Housing development and redevelopment projects comprised of detached
single-family dwellings on four or fewer lots provided that there are no stormwater discharges that may potentially affect a critical area; 
(3)
Multi-family housing development and redevelopment projects with four
or fewer units, including condominiums, cooperatives, apartment buildings and townhouses, provided that there are no stormwater discharges that may potentially affect a critical area; and
(4)
Emergency repairs to roads or their drainage systems.

Id.  

In addition, the Stormwater Management Standards apply to certain defined projects only “to the maximum extent practicable” (“MEP”). 310 CMR 10.05(6)(m); Stormwater Handbook, Vol. I, ch. 1, p. 3.  These projects are:

(1)
Housing development and redevelopment projects comprised of detached
single-family dwellings on four or fewer lots that have a stormwater discharge that may potentially affect a critical area;
(2)
Multi-family housing development and redevelopment projects, with four
or fewer units, including condominiums, cooperatives, apartment buildings, and townhouses, that have a stormwater discharge that may potentially affect a critical area;
(3)
Housing development and redevelopment projects comprised of detached
single-family dwellings on five to nine lots, provided there is no stormwater discharge that may potentially affect a critical area;
(4)
Multi-family housing development and redevelopment projects with five
to nine units, including condominiums, cooperatives, apartment buildings, and townhouses, provided there is no stormwater discharge that may potentially affect a critical area;
(5)
Marinas and boat yards, provided that the hull maintenance, painting and
service areas are protected from exposure to rain, snow, snow melt, and stormwater runoff; and
(6)
Footpaths, bikepaths and other paths for pedestrian and/or nonmotorized



vehicle access.
Id.  Project proponents seeking to demonstrate compliance with some or all of the Stormwater Management Standards under the MEP standard must demonstrate the following:

(1)
that they have made all reasonable efforts to meet each of the Standards;

(2)
that they have made a complete evaluation of possible stormwater
management measures, including environmentally sensitive site design, low impact development techniques that minimize land disturbance and impervious surfaces, structural stormwater best management practices, pollution prevention, erosion and sedimentation control, and proper operation and maintenance of stormwater best management practices; and
(3)
that if full compliance with the Standards cannot be achieved, they are
implementing the highest practicable level of stormwater management.

310 CMR 10.05(6)(o); Stormwater Handbook, Vol. I, ch. 1, p. 3.
Here, in approving the Applicants’ proposed Project, both the WCC and the Department concluded that the Project is not subject to the Department’s Stormwater Regulations.  See Petitioner’s Hearing Exhibit No. 4, at p. 7; Petitioner’s Hearing Exhibit No. 9, at p. 6.  Neither the WCC nor the Department, however, stated the basis for their conclusion.  Id.  At the Hearing, the Petitioner’s witness, Mr. Shaw, testified that the Applicants’ proposed pathway is subject to the Stormwater Management Standards  because “paths, whether used for non-motorized vehicle access or motorized vehicle access, are subject to 
the . . . Standards.”  Mr. Shaw’s DPFT, ¶¶ 31-36.  He testified that “[i]f the path is to be used for motorized vehicles, it must comply in all respects with the Stormwater Management Standards [of 310 CMR 10.05(6)(k)],” and “if . . . to be used for non-motorized vehicle access, the Standards apply to the maximum extent practicable [in accordance with 310 CMR 10.05(6)(m) and (6)(o)].”  Id., ¶ 36.

Although Mr. Shaw did not explain why his reasoning would not also apply to the Petitioner’s after the fact pathway that the WCC approved in 2011,
 his testimony in this matter nevertheless must be considered because the Applicants’ proposed pathway does not fall within any of the four exempt projects in 310 CMR 10.05(6)(l) discussed above and the MEP standard in 310 CMR 10.05(6)(m) only covers “[f]ootpaths, bikepaths and other paths for pedestrian and/or non-motorized vehicle access.”  (emphasis supplied).  

The Applicants and the Department, through their respective witnesses, Mr. Madden and Mr. Bartow, responded to Mr. Shaw’s reasoning by taking the position that  the Applicants’ proposed Project is not subject to the Department’s Stormwater Management Standards because the Project:

(1) 
will not create any impervious surfaces;

(2) 
will not create any new point source stormwater discharges;

(3) 
will not result in an increase of peak stormwater discharge rates 
or volumes;

(4) 
will not result in any soil removal or excavation, only the cutting of surface vegetation; and

(5) 
does not propose grade changes, and, accordingly, the natural drainage
routes will be maintained.
Mr. Madden’s DPFT, ¶¶ 38-55; Hearing Transcript, p. 99, lines 21-24; pp. 100-106; Mr. Bartow’s DPFT, ¶ 18.  As explained below, these reasons go to whether the Applicants’ proposed Project complies with the Stormwater Management Standards, and not whether the Project is exempt from the Standards.  Based on Mr. Madden’s testimony at the Hearing, I am persuaded that the Applicants’ proposed Project complies with the Stormwater Management Standards, including Standards 1 and 2, notwithstanding Mr. Shaw’s  contentions to the contrary.  See Mr. Shaw’s DPFT, ¶¶ 38-46.
  


Stormwater Management Standard No. 1 provides that “[n]o new stormwater conveyances (e.g. outfalls) may discharge untreated stormwater directly to or cause erosion in wetlands or waters of the Commonwealth.  310 CMR 10.05(6)(k)1.  Mr. Madden testified that “[the Applicants are] not creating any new stormwater conveyance” with their proposed pathway, and there was no contrary evidence presented on this issue.  Hearing Transcript, p. 101, lines 2-7; See Mr. Shaw’s DPFT, ¶¶ 38-46.  Thus, Standard No. 1 either does not apply to the Applicants’ proposed Project or the Project complies with the Standard.


Stormwater Management Standard No. 2 provides that “[s]tormwater management systems shall be designed so that post-development peak [stormwater] discharge rates do not exceed pre-development peak [stormwater] discharge rates,” and that “[t]his Standard may be waived for [stormwater] discharges to [LSCSF].”  310 CMR 10.05(6)(k)2.  Standard No. 2 is designed to prevent increased stormwater runoff and damage to wetland resource areas caused by development because development changes in soils, surface cover, and topography can alter stormwater runoff conditions and influence peak rates of stormwater discharge.  MassDEP Hydrology Handbook for Conservation Commissioners, pp. 2-6, 3-4, 6-1, and 6-2 and § 4.5 (2002).  “Such alterations can change the water budget of a wetland, with resulting changes in wetland functions.”  Id.  Such changes can include increased flooding, erosion, and sedimentation.  Id.   

Here, the Applicants’ proposed Project complies with Standard No. 2 because Mr. Madden’s calculations demonstrated that changing 1,100 square feet of vegetation in a 30,000 square foot area will not result in a change in the peak rate of stormwater run-off.  Mr. Madden’s DPFT, ¶ 46; Hearing Transcript, p. 101, lines 8-13; Petitioner’s Hearing Exhibit No. 12, p. 3, ¶¶ 8-12, and Exhibit B.  He also stated that the Standard expressly provides that it can be waived if there is a discharge into LSCSF.  Id., lines 14-17.  

Mr. Madden testified that the Applicants’ proposed Project “do[es] not involve an increase in impervious surface, there are no site modifications which alter the ability of the landscape to increase the rate of [stormwater] runoff or decrease its ability to absorb runoff,” and, as a result, “[u]nder the current and proposed conditions the landscape conditions [at the Site] remain largely unchanged.”  Petitioner’s Hearing Exhibit No. 12, p. 3, ¶ 9.  His calculations supporting his conclusion that the Applicants’ proposed Project will not result in a change in the peak rate of stormwater run-off are set forth at p. 3, ¶¶ 8-12 and Exhibit B of an affidavit that he submitted in the case in July 2012 on behalf of the Applicants.  See Petitioner’s Hearing Exhibit No. 12.  He stated in his affidavit that “[he] analyzed the pre-path and post-path conditions to determine whether there [would be] any change in the stormwater runoff caused by the project” by utilizing Technical Release No. 55, Urban Hydrology for Small Watersheds (“TR-55”), a publication of the U.S. Department of Agriculture’s Natural Resources Conservation Service (“NRCS”), formerly, the Soil Conservation Service (“SCS”).  Id., p. 3, ¶¶ 8, 11.  “[The] NRCS works with landowners through conservation planning and assistance designed to benefit the soil, water, air, plants, and animals that result in productive lands and healthy ecosystems.”  http://www.nrcs.usda.gov/wps/portal/nrcs/main/national/about.  Its publication TR-55:  
presents simplified procedures to calculate storm runoff volume, peak rate of discharge, hydrographs, and storage volumes required for floodwater reservoirs. These procedures are applicable in small watersheds, especially urbanizing watersheds, in the United States.
http://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/water/manage/?cid=stelprdb10429.  


Utilizing TR-55, Mr. Madden determined that the stormwater runoff curve number (“CN”) for the pre-path and the post-path conditions is the same: 69.  Petitioner’s Hearing Exhibit No. 12, p. 3, ¶ 11 and Exhibit B.  Based on his training and experience, Mr. Madden’s calculation is sound and I find it determinative here.  Mr. Madden’s calculation is also persuasive because there are a number of problems with Mr. Shaw’s testimony contending that the Applicants’ proposed Project does not comply with the Stormwater Standards.  Mr. Madden’s DPFT, ¶¶ 45, 47-55.  These problems include that Mr. Shaw relied on the near decade old SITEC Plan to render his opinion.  See Mr. Shaw’s DPFT, ¶ 43.  As, I stated previously above during the discussion of the BVW issue, I accord the SITEC Plan little weight because the Plan’s preparer did not testify at the Hearing to explain the Plan or support the Petitioner’s contentions.  The other problems with Mr. Shaw’s testimony are that he: (1) did not support his stormwater calculations with a sketch/plan indicating the catchment area, its slope or land use characteristics; (2) did not support his 200 foot flow path calculation with a plan; (3) did not identify the methodology that he used to calculate his runoff curve numbers and the associated composite value; (4) did not recognize that the area of the proposed pathway is a small sub basin within a larger watershed and that a minor change of surficial vegetation proposed by the proposed pathway will have no impact on the watershed as a whole; and (5) did not interpret Mr. Madden’s TR-55 calculations correctly.  Mr. Madden’s DPFT, ¶¶ 45, 47-55.              

Stormwater Management Standard No. 3 provides that:
[l]oss of annual recharge to ground water shall be eliminated or minimized through the use of infiltration measures including environmentally sensitive site design, low impact development techniques, stormwater best management practices, and good operation and maintenance.  

310 CMR 10.05(6)(k)3.  Standard No. 3 is designed to address the creation of impervious surfaces such as roofs and pavements caused by development because these surfaces reduce the amount of water that can infiltrate into the ground.  MassDEP Hydrology Handbook for Conservation Commissioners, § 8.3 (2002).  “Reduced infiltration results in the loss of water available for recharge to groundwater,” and “can potentially result in lower local and regional groundwater levels [and] affect[t] wetland resource areas.”  Id.  The Applicants’ proposed Project complies with Standard No. 3, because as Mr. Madden testified, no impervious pavement or surface is being proposed, and the Site’s “ground cover soil types will remain the same[,] and will have the same ability to absorb [and] . . . infiltrate precipitation.”  Hearing Transcript, p. 101, lines 18-24.  

Stormwater Management Standard No. 4 provides that “[s]tormwater management systems shall be designed to remove 80% of the average annual post-construction load of Total Suspended Solids (“TSS”) . . . .”  310 CMR 10.05(6)(k)4.  The Applicants’ proposed Project complies with Standard No. 4 because as Mr. Madden testified the Applicants are not creating a new stormwater discharge, and thus, “[t]here [is] no need to remove 80% [of the average annual post-construction load of] total suspended solids . . . .”  Hearing Transcript, p. 102, lines 1-6.


Stormwater Management Standard No. 5 provides that: 

[f]or land uses with higher potential pollutant loads, source control and pollution prevention shall be implemented in accordance with the [MassDEP]  Stormwater Handbook to eliminate or reduce the discharge of stormwater runoff from such land uses to the maximum extent practicable. . . .

310 CMR 10.05(6)(k)5.  The Applicants’ proposed Project complies with Standard No. 5 because Mr. Madden testified that the proposed pathway land use will not be an area of high pollutant loads.  Hearing Transcript, p. 102, lines 7-9. 


Stormwater Management Standard No. 6 provides that:
[s]tormwater discharges within the Zone II or Interim Wellhead Protection Area of a public water supply and stormwater discharges near or to any other critical area require the use of the specific source control and pollution prevention measures and the specific structural stormwater best management practices determined by the Department to be suitable for managing discharges to such area as provided in the [MassDEP]  Stormwater Handbook. . . .

310 CMR 10.05(6)(k)6.  Mr. Madden testified that Standard No. 6 does not apply to the Applicants’ proposed Project because there will be no stormwater discharges from the Project locus, and neither a Zone II nor an Interim Wellhead Protection Area exists in the Project locus.  Hearing Transcript, p. 102, lines 10-13.  

Stormwater Management Standard No. 7 provides that:

[a] redevelopment project is required to meet the following Stormwater Management Standards only to the maximum extent practicable: Standard 2, Standard 3, and the pretreatment and structural stormwater best management practice requirements of Standards 4, 5 and 6. Existing stormwater discharges shall comply with Standard 1 only to the maximum extent practicable. A redevelopment project shall also comply with all other requirements of the Stormwater Management Standards and improve existing conditions. 
310 CMR 10.05(6)(k)7.  Mr. Madden testified that Standard No. 7 does not apply to the

Applicants’ proposed Project because the Project is not a redevelopment project.  Hearing Transcript, p. 102, lines 14-17.  In his words: “[i]t [is] not an existing building [or] . . . existing construction site that [is] being redeveloped.”  Id.; See 310 CMR 10.04 (definition of “Redevelopment”).  


Stormwater Management Standard No. 8 provides that:

[a] plan to control construction related impacts including erosion, sedimentation and other pollutant sources during construction and land disturbance activities (construction period erosion, sedimentation and pollution prevention plan) shall be developed and implemented. 
310 CMR 10.05(6)(k)8.  Mr. Madden testified that no soil will be disturbed, and, accordingly, there is no need for the Applicants to develop and implement a sedimentation erosion control plan.  Hearing Transcript, p. 102, lines 18-21.  Accordingly, Standard No. 8 either does not apply to the Applicants’ proposed Project or the Project complies with the Standard. 


Stormwater Management Standard No. 9 provides that “[a] long-term operation and maintenance plan shall be developed and implemented to ensure that the stormwater management system functions as designed.” 310 CMR 10.05(6)(k)9.  The Applicants’ proposed Project complies with Standard No. 9 because there will be no change in stormwater runoff from the area, and thus no need for the Applicants to develop a stormwater management system along with an Operations and Maintenance Plan to ensure that the system functions as designed.  Hearing Transcript, p. 102, lines 22-24; p. 103, lines 1-4.


Lastly, Stormwater Management Standard No. 10 provides that “[a]ll illicit discharges to
the stormwater management system are prohibited.”  310 CMR 10.05(6)(k)10.  Mr. Madden testified that “illicit discharges are associated with the [presence of] sump pumps or things of that nature[,] [a]nd there are none [on the Site].”  Hearing Transcript, p. 103, lines 5-13.  Accordingly, the Applicants’ proposed Project complies with Standard No. 10.


In sum, I find that the Petitioner failed to prove that the Applicants’ proposed Project does not comply with the Stormwater Management Standards.  As noted previously, the Petitioner’s witness, Mr. Shaw, only addressed whether the Applicants’ proposed Project complies with two of the ten Stormwater Management Standards: Standards 1 and 2.
  Mr. Madden’s testimony regarding Standards 3-10 went unchallenged.  As also discussed above, Mr. Shaw’s testimony contending that the Applicants’ proposed Project does not comply with Standards 1 and 2 has a number of serious shortcomings.  Moreover, Mr. Madden’s testimony demonstrates that the Applicants’ proposed Project not only complies with Standards 1 and 2, but also with the remaining 8 Standards.  
3.
The Applicants’ Proposed Project Within LSCSF Will 

Contribute to the Protection of the MWPA Interests of

Storm Damage Prevention and Flood Control. 

The Wetlands Regulations at 310 CMR 10.04 define LSCSF as:

land subject to any inundation caused by coastal storms up to and including that caused by the 100-year storm, surge of record or storm of record, whichever is greater.

Under Wetlands Regulations, LSCSF is “likely to be significant to flood control and storm damage prevention.”  In the Matter of Edward Longo, Docket No. 91-001, Decision on Motion for Reconsideration, 1996 MA ENV LEXIS 6, at 4 n.2, citing, 310 CMR 10.57(1)(a); Peabody, 2011 MA ENV LEXIS 39, at 15-16.  This wetlands resource area, “by its very nature, serves to dissipate the force of coastal storms, [and thus,] serves the [MWPA] interests of flood control and storm damage prevention . . . .”  Longo, 1996 MA ENV LEXIS 6, at 6-7; Peabody, 2011 MA ENV LEXIS 39, at 16.  Although there are no Performance Standards in the Wetlands Regulations for LSCSF, the Department may only authorize activities in LSCSF if the Department determines that the proposed activities will not interfere with the MWPA interests of flood control and storm damage prevention.  Longo, 1996 MA ENV LEXIS 6, at 5-7; Peabody, 2011 MA ENV LEXIS 39, at 16.

Ms. White testified that the removal of vegetation to make way for the Applicants’ proposed pathway will diminish the ability of the area to function to provide storm damage prevention and flood control because of the flood zone in which the property is located.  Ms. White’s DPFT, ¶¶ 46-47.  Relying on the plan that the Petitioner submitted to the WCC in 2011 seeking approval of the Petitioner’s after the fact pathway, Mr. Shaw also testified that the Applicants’ proposed Project cannot be conditioned to further the MWPA’s interests of storm damage prevention and flood control.  Mr. Shaw’s DPFT, ¶ 15.  
Mr. Madden effectively refuted Ms. White’s and Mr. Shaw’s testimony by pointing out that “[t]he general extent of the Flood Zone at the [Applicants’] project site is not accurately shown on the plan [for the Petitioner’s 2011 project] . . .  [because] [t]he [Special Flood Hazard Zone (“SFHZ”) as illustrated on the plan ha[s] changed and as such does accurately show the current flood zones.”  Mr. Madden’s DPFT, ¶ 35.  Mr. Madden also provided persuasive testimony that the Applicants’ proposed Project will not interfere with the MWPA interests of 
flood control and storm damage prevention.  Longo, 1996 MA ENV LEXIS 6, at 5-7; Peabody, 2011 MA ENV LEXIS 39, at 16.


Mr. Madden testified that both the Applicants’ property and the Petitioner’s abutting property are located within SFHZ VE 17 and VE18, and as a result, both properties are subject to the same type of storm damage and flooding.  Mr. Madden’s DPFT, ¶¶ 20, 23. 26, 34; Applicants’ Hearing Exhibit 7.  He testified that “[f]looding in the project area ranges in heights of between 8 . . . and 10 feet above existing grade,” and that the “[r]emoval of a 4-foot strip of vegetation within the 30-foot wide strip of land [on the Applicants’ property for the proposed pathway] will have no effect on the land’s ability to prevent storm damage prevention and flood control as the existing vegetation on each side of the path will remain unchanged.”  Mr. Madden’s DPFT, ¶¶ 24-25, 34; Hearing Transcript, p. 97, lines 16-24; p. 98, lines 1-24; p. 99, lines 1-20.  He testified that the mowed path through the center of the 30 foot strip of land will not have any impact on the effects of a 100 year coastal storm event.  Hearing Transcript, p. 97, lines 1-24; p. 98, lines 1-19.  His testimony was corroborated by Mr. Bartow, who testified that “[i]n a 100 year storm event, the site will be some ten feet underwater,” and ‘[i]t is hard to imagine how selective cutting of approximately 4,268 square feet vegetation in LSCSF will generate any floodwater displacement impacts with where the flood water from the bay will spread.”  Mr. Bartow’s DPFT, ¶ 17.
 

4.
The Applicants Have Obtained or Applied for All 

Obtainable Permits, Variance, and Approvals that 
Are Required by the Wareham By-laws for the

Proposed Work in Accordance with 310 CMR 10.05(4)(e). 

The Wetlands Regulations at 310 CMR 10.05(4)(e) provide that:

No . . . [NOI] shall be [made] before all permits, variances, and approvals required by local by-law with respect to the proposed activity, which are obtainable at the time of [NOI] have been obtained  . . . . Th[is] requirement . . . to obtain or apply for all obtainable permits, variances and approvals required by local by-law with respect to the proposed activity shall mean only those which are feasible to obtain at the time the [NOI] is filed. Permits, variances, and approvals required by local by-law may include, among others, zoning variances, permits from boards of appeals, permits required under floodplain or wetland zoning by-laws and gravel removal permits. They do not include, among others, building permits under the State Building Code, M.G.L. c. 23B, § 16, or subdivision control approvals under the State Subdivision Control Law, M.G.L. c. 41, §§ 81K through 81GG, which are issued by local 
authorities . . . .


The Petitioner contends that 310 CMR 10.05(4)(e) bars the Applicants’ proposed Project because they cannot construct the pathway unless they apply for and obtain a zoning variance or a special permit from the Wareham Zoning Board of Appeals (“Wareham ZBA”) in accordance with the Wareham Zoning By-laws and G.L. c. 40A, §§ 9 and 10.  Mr. Clemmey’s DPFT, ¶¶ 31-40, 42(ii); Mr. Clemmey’s RPFT, ¶¶ 8-16.  The Applicants and the Department dispute the claim by relying on a September 12, 2012 letter written by the Wareham ZBA Chairman noting that “[a]t [its] regularly scheduled meeting on August 22, 2012, the [Wareham ZBA] heard from [the Applicants’ witness,] [Mr.] Madden . . . regarding the proposed work at the [Site] and discussed and reviewed plans that ha[d] been approved by the [WCC],” and determined that “there is no known violation of the [Wareham] zoning ordinance and . . . that any and all permits should be issued and work shown on the plan is not subject to Site Plan Review or a Special Permit.”  Mr. 
Madden’s DPFT, ¶ 17; Applicants’ Hearing Exhibit No. 5.  

In response, the Petitioner contends that the September 2012 letter from the Wareham ZBA Chairman is a “self-described ‘nothing’ letter [that] . . . does not satisfy the [Applicants’] burden [under 310 CMR 10.05(4)(e)] to obtain or apply for ‘all obtainable permits’” because “[s]uch [an] opinion can only come from the [Wareham] Zoning Enforcement Officer or Town Counsel, both of whom [the Petitioners] have scrupulously avoided, as a matter of State law.”  Petitioner’s Closing Brief, at pp. 8-9; Mr. Clemmey’s RPFT, ¶¶ 8-16.  The Petitioner’s claim is without merit for the following reasons.


310 CMR 10.05(4)(f) provides in part that:

[a] ruling by the municipal agency within whose jurisdiction the issuance of the permit, variance or approval lies, or by the town counsel or city solicitor, concerning the applicability or obtainability of such permit, variance or approval shall be accepted by the issuing authority.  In the absence of such a ruling, other evidence may be accepted.
Hence, while 310 CMR 10.05(4)(f) requires the issuing authority (the local Conservation Commission on NOI review or the Department on SOC review) to accept a ruling by certain municipal officials concerning the applicability or obtainability of the permit at issue, the regulation accords the issuing authority discretion to accept other evidence of the applicability or obtainability of the permit.  In either instance, the Applicants prevail here.


First, contrary to the Petitioner’s assertions, the Wareham ZBA is “the municipal agency within whose jurisdiction the issuance of [a special] permit [and] variance lies” under the Wareham Zoning By-laws and G.L. c. 40A, §§ 9 and 10.  Accordingly, pursuant to 310 CMR 10.05(4)(f), I will accept the Wareham ZBA Chairman’s September 2012 letter as a ruling under 310 CMR 10.05(4)(f) “by the municipal agency within whose jurisdiction the issuance of the [special] permit [and] variance . . . lies” that the Applicants’ proposed Project can go forward without any special permit, variance, or other approval from the Wareham ZBA.
While it is true that under G.L. c. 40A, § 7, the local building inspector or commissioner “[is responsible for] the enforcement of [local] zoning ordinance[s] or by-law[s] and [must deny any] permit for the construction, alteration or moving of any building or structure [that would violate] . . . [local] zoning ordinance[s] or by-law[s],” his or her determinations are subject to review by the local zoning board pursuant to G.L. c. 40A, §§ 8 and 14.  Under G.L. c. 40A, § 8, 
“[a]n appeal to the [local zoning board] . . . may be taken by any person aggrieved by reason of his inability to obtain a permit or enforcement action from [the local building inspector or commissioner].”  Under G.L. c. 40A, § 14, the local zoning board when deciding the appeal is authorized to “make orders or decisions, reverse or affirm in whole or in part, or modify any order or decision, and to that end shall have all the powers of the [local building inspector or commissioner] . . . and may issue or direct the issuance of a permit.”  Simply stated, under the administrative appellate system set forth in G.L. c. 40A, §§ 8 and 14, the local zoning board is the final-decision maker for purposes of zoning enforcement matters.  For these additional reasons, the Wareham ZBA Chairman’s September 2012 letter is probative evidence that the Applicants have satisfied the requirements of 310 CMR 10.05(4)(e), and, accordingly, their proposed Project can go forward.
CONCLUSION


Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the SOC authorizing the Applicants’ proposed Project under the MWPA and the Wetlands Regulations provided the FOC contains a wetlands replication monitoring plan as set forth above at pp. 21-22.  The inclusion of a monitoring plan is consistent with the Department’s long established policy that monitoring plans are necessary to ensure the success of wetlands replication projects.

Date: __________




__________________________

Salvatore M. Giorlandino
Chief Presiding Officer 
NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d) and/or 14(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the  Commissioner's office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�  The nature of BVW and the protections accorded it under the MWPA and the Wetlands Regulations are discussed below at pp. 12-22.





� Certain wetlands protected by the MWPA and the Wetlands Regulations, including BVW, have a Buffer Zone that is defined as an area of land extending 100 feet horizontally outward from the boundary of any protected wetlands.  310 CMR 10.02(2)(b); 310 CMR 10.04.  





� Performance standards are the requirements established by the Wetlands Regulations for activities in or affecting wetlands areas protected by the MWPA.  310 CMR 10.04.  They are found in 310 CMR 10.25 through 10.35 and 10.37, and 310 CMR 10.54 through 10.60.





� The provisions of 310 CMR 10.05(4)(e) are discussed below, at pp. 36-38. 





�  Pre-filed Direct Testimony of William D. Clemmey, September 9, 2012 (“Mr. Clemmey’s DPFT”); Pre-filed Rebuttal Testimony of William D. Clemmey, October 31, 2012 (“Mr. Clemmey’s RPFT”); Hearing Transcript, 


pp. 26-34.





�  Pre-filed Direct Testimony of Lenore White, PWS, September 11, 2012 (“Ms. White’s DPFT”); Pre-filed Rebuttal Testimony of Lenore White, PWS, October 31, 2012 (“Ms. White’s RPFT”); Hearing Transcript, pp. 35-46.





�  Pre-filed Direct Testimony of William R. Shaw, PE, September 12, 2012 (“Mr. Shaw’s DPFT”); Pre-filed Rebuttal Testimony of William R. Shaw, P.E., October 31, 2012 (“Mr. Shaw’s RPFT”); Hearing Transcript, pp. 46-56.





�  Pre-filed Direct Testimony of William F. Madden, October 16, 2012 (“Mr. Madden’s DPFT”); Hearing Transcript, pp. 57-105.





�  Pre-filed Direct Testimony of Peter Balzarini, October 16, 2012 (“Mr. Balzarini’s DPFT”); Hearing Transcript, pp. 107-109.





� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 








limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


�  Based on his training and experience, Mr. Madden was qualified to prepare the Applicants’ wetlands replication plan.  He testified that he had prepared several wetlands replication plans in the past for other projects.  Hearing Transcript, p. 94, lines 9-16.


  


�  Phragmites are a tall, perennial grass that can grow to over 15 feet in height. http://www.nps.gov/plants/alien/fact/phau1.htm.   





Phragmites for[m] dense stands which include both live stems and standing dead stems from previous year’s growth.  Leaves are elongate and typically 1-1.5 inches wide at their widest point.  Flowers form bushy panicles in late July and August and are usually purple or golden in color. As seeds mature, the panicles begin to look “fluffy” due to the hairs on the seeds and they take on a grey sheen. Below ground, Phragmites for[m] a dense network of roots and rhizomes which can go down several feet in depth.  The plant spreads horizontally by sending out rhizome runners which can grow 10 or more feet in a single growing season if conditions are optimal.





Id.  Mr. Madden testified that approximately 63% of the area to be mowed at the Site for the Applicants’ proposed pathway contains Phragmites.  Hearing Transcript, p. 94, lines 17-24; p. 95, lines 1-4.  





�  A copy of the 2003 Existing Conditions Plan was introduced in evidence at the Hearing as Petitioner’s Hearing Exhibit 16.





�  See Mr. Bartow’s DPFT, ¶ 14.


�  Petitioner’s Exhibit 10 is a copy of the October 14, 2011 Order of Conditions (“OOC”) that the WCC issued to the Petitioner authorizing the work at its property described above in the text.  The portion of the OOC that I cited above is from the “Findings” section of the OOC that appears on an unnumbered page following p. 10 of the OOC.  For ease of reference, I have numbered the Findings page as p. 10A.


      


�  The Petitioner’s witness, Mr. Clemmey, implied in his testimony that the Petitioner’s NOI also requested authorization to allow motorized golf carts to use the pathway because Mr. Clemmey testified that WCC’s subsequent OOC “expressly prohibited” the Petitioner’s use of those vehicles on the pathway.  See Mr. Clemmey’s DPFT, ¶¶ 18-27.  The facts are that the Petitioner’s NOI did not request authorization to allow motorized golf carts to use the pathway, and, the WCC’s subsequent OOC in October 2011 authorizing the Petitioner’s after the fact pathway made no determination on the use of motorized golf carts.  Applicants’ Hearing Exhibit 9; Petitioner’s Hearing Exhibit 10, at pp. 10A, 10C (Condition 15).  The OOC only stated that the Petitioner “would be allowed to maintain a four foot wide path through the re-vegetated area for pedestrian and equestrian use.”  Id.  Simply stated, the OOC was silent on the use of motorized golf carts because the Petitioner did not seek permission to use motorized golf carts on its proposed pathway.  Id.  For these reasons, I do not find persuasive the Petitioner’s contentions that the Department improperly authorized the Applicants’ use of certain motorized golf carts on the proposed pathway at the Site.  See Mr. Clemmey’s DPFT, ¶¶ 18-27.  The Petitioner’s contentions are also speculative at best, and the Petitioner presented no probative evidence that the golf carts authorized by the SOC to use the Applicants’ pathway: those equipped with either standard greens tires or soft turf terrain tires for Non-Highway Service (“NHS”) will harm wetlands protected by the MWPA and the Wetlands Regulations.  


�   As discussed above, the 1,185 square feet of BVW that will be altered or lost by the proposed Project will be replaced by 1,201 square feet of BVW under the Applicants’ wetlands replication plan.  





� In approving the Petitioner’s pathway and the 3,250 square feet of BVW restoration work, the WCC found that the Department’s Stormwater Regulations did not apply to that project.  See Petitioner’s Hearing Exhibit 10, at p. 7.  The WCC did not explain its determination.  Id.        





�  In his testimony, Mr. Shaw stated generally that “[the Applicants] had not demonstrated that their project complies with [all of] the Stormwater Management Standards,” but focused exclusively on whether the Applicants’ proposed Project complies with Stormwater Management Standards Nos. 1 and 2.  See Mr. Shaw’s DPFT, ¶¶ 38-47; Mr. Shaw’s RPFT, ¶¶ 2-23; Hearing Transcript, at pp. 46-56.  He did not present a point by point rebuttal refuting Mr. Madden’s testimony discussed above in the text regarding the remaining 8 Stormwater Standards.  Id.; p. 99, lines 21-24; p. 100-106.     


�  See note 19, at p. 27 above. 


� In her testimony, Ms. White, stated that the Applicants’ proposed Project should be analyzed by “lesser storm events,” meaning storm events that occur less than 100 years.  Ms. White’s RPFT, ¶¶ 7, 17.  “A lesser storm event,” however, is not the standard of measure.  Both Mr. Madden and Mr. Bartow testified that they have never seen a proposed project analyzed on the basis of anything other than a 100 year storm event.  Hearing Transcript, p. 98, lines 20-24; p. 126, lines 1-12.  Moreover, neither Ms. White nor the Petitioner’s other witnesses presented any testimony analyzing the Applicants’ proposed Project under “a lesser storm event” model.   





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
DEP on the World Wide Web:  http://www.mass.gov/dep
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