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RECOMMENDED FINAL DECISION
INTRODUCTION

This appeal is brought by 12 residents of the Commonwealth proceeding jointly as a “Ten Residents Group” pursuant to 310 CMR 9.17(1)(c) “(the 12 Residents”)
 and the Jones River Watershed Association, Inc. (“JRWA”), an environmental advocacy organization based in Kingston, Massachusetts (collectively “the Petitioners”).  They challenge a Written Determination and Draft License for Waterways License Application No. w14-4157 (collectively “the Chapter 91 License”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Entergy Nuclear Operations, Inc. and Entergy Nuclear Generation Co. (collectively “Entergy”) on February 27, 2015, pursuant to the Massachusetts Public Waterfront Act, G.L. c. 91 (“Chapter 91” or “c. 91”), and the Waterways Regulations at 310 CMR 9.00.  
The Chapter 91 License authorized Entergy’s proposed construction and maintenance of two helical moorings with associated buoys and outhaul lines (“the proposed mooring system”) within flowed tidelands of Cape Cod Bay, adjacent to the main building at the Pilgrim Nuclear Power Plant (“Pilgrim”) in Plymouth, Massachusetts.  Department’s Chapter 91 License Transmittal Letter, at p. 1.  According to the Department:

[t]he moorings [approved by the Chapter 91 License] will be installed within Private Tidelands, approximately one hundred thirty (130) feet from the mean high water shoreline.  At low tide, the water depth at the mooring location will be approximately five (5) feet. The purpose of these moorings is to provide an anchoring system for the deployment of semi-rigid suction pipes with floating strainers as a redundant option for water withdrawal in the event of an emergency [at Pilgrim] that requires a water source.

Id.  The Department asserts that the proposed mooring system is intended to implement the Diverse and Flexible Coping Strategies (“FLEX Strategy”) that the United States Nuclear Regulatory Commission (“NRC”) ordered all nuclear power plants in the United States to adopt following the 2011 Fukushima Nuclear Power Plant disaster that occurred in Japan.  Id.; Transcript of September 24, 2015 Adjudicatory Hearing (“AH Transcript”), at p. 22, lines 16-24.
  The Department also asserts that on December 16, 2013, the NRC approved Entergy’s FLEX Strategy Plan for Pilgrim (which includes the proposed mooring system that was approved 
by the Chapter 91 License) provided that the components of the Plan are properly implemented.  Id. 

The Petitioners contend that the Department improperly issued the Chapter 91 License to

Entergy and request that it be vacated because purportedly: 

 (1)
the Department improperly determined that the proposed mooring system

will be located within Private Tidelands pursuant to 310 CMR 9.02; 


(2)
the Department improperly determined that the proposed mooring system



is water dependent pursuant to 310 CMR 9.12(2); 

(3)
the proposed mooring system fails to comply with the applicable
environmental programs of the Commonwealth in violation of 310 CMR 9.31(1)(b) and 9.33;


(4)
the proposed mooring system fails to comply with the applicable standards
governing the preservation of water-related public rights in violation of 310 CMR 9.31(1)(d) and 9.35;
(5)
the proposed mooring system fails to comply with the applicable standards
governing engineering and construction of structures in violation of 310 CMR 9.31(1)(f) and 9.37; and

(6)
the proposed mooring system fails to comply with the “Proper Public
Purpose Requirement” of 310 CMR 9.31(2).

Petitioners’ Appeal Notice, at pp. 6-15.

Entergy and the Department dispute the Petitioners’ claims and request that the
Chapter 91 License be affirmed, arguing that the Petitioners lack standing to challenge the License and that the Department properly issued the License.  Applicants’ Pre-Hearing Statement, at pp. 1-12; Department’s Pre-Hearing Statement, at pp. 1-3.

On September 24, 2015, I conducted an evidentiary Adjudicatory Hearing (“Hearing”) to resolve Entergy’s and the Department’s claims that the Petitioners lack standing to challenge the Chapter 91 License and the Petitioners’ claims as set forth above that the License is invalid.  At the Hearing, the parties were represented by legal counsel and presented witnesses and documentary evidence in support of their respective positions in the case.  The witnesses were cross-examined under oath on sworn Pre-filed Testimony (“PFT”) that they had filed prior to the Hearing in support of the parties’ respective positions in the case.  The Hearing was stenographically recorded by a certified Court reporter retained by Entergy at its expense, and the subsequent Hearing Transcript was made available to the parties following the Hearing, which assisted them in preparing their respective Closing Briefs in the case. 
Three witnesses testified on behalf at the Petitioners at the Hearing: 
(1) 
E. Pine duBois (“Ms. duBois”), JRWA’s Executive Director since 1999
who has extensive environmental advocacy experience, including serving as a direct participant in or Project Manager of a number of environmental monitoring projects and studies involving the Jones River Watershed and the functioning of Cape Cod Bay as a habitat, nursery, and migratory route for fish and marine species connected with the Jones River;



(2) 
William Maurer (“Mr. Maurer”), one of the 12 Residents who have
brought this appeal with JRWA and a retired civil engineer with 
approximately 40 years of experience in the construction industry and real estate development;
 and 
(3) 
Stephen B. Sovick (“Mr. Sovick”), the President of Northeastern
Geospatial Research Professionals (“NGRP”), a Duxbury, Massachusetts based company that provides services to private and public sector clients “in the areas of GIS,
 cartography, system design, geospatial analysis, and modeling for [the] environmental, earth science, demographic, and planning sectors.”
  
Entergy called two witnesses at the Hearing: 

(1) 
Phillip Harizi (“Mr. Harizi”), Pilgrim’s Senior Lead Mechanical Engineer

responsible for the design, testing, and analysis of thermal, mechanical, hydraulic and rotating equipment at Pilgrim and the Project Lead for Entergy’s application for the Chapter 91 License at issue in this appeal and the lead engineer at Pilgrim responsible for implementing Entergy’s FLEX Strategy for Pilgrim;
 and

(2) 
Eric J. Las, P.E. (“Mr. Las”), a Massachusetts Professional Engineer

and a principal of Beals and Thomas, Inc. (“Beals and Thomas”), a land use and environmental consulting firm based in Southborough, Massachusetts, who assisted in the preparation of Entergy’s Chapter 91 License Application, Supplemental Information, and responses to comments during the permitting process, and prepared, supervised the preparation of, and stamped the plans that were submitted with Entergy’s Chapter 91 License Application (as supplemented).

The Department called one witness at the Hearing: David E. Hill (“Mr. Hill”), an Environmental Engineer in the Department’s Southeast Regional Office with 35 years of work experience in the environmental field, including 17 years working in the Department’s Wetlands and Waterways Program.   Pre-filed Direct Testimony of David E. Hill, August 27, 2015 (“Mr. Hill’s PFT”), ¶¶ 1-5.  During his tenure with the Department, Mr. Hill he has worked on over 1,300 Chapter 91 licensing matters, including reviewing Entergy’s Chapter 91 license application in this case and approving it on behalf of the Department.  Id., ¶¶ 3-24.  He also has reviewed hundreds of Chapter 91 licenses drafted by Department staff members he supervises.  Id., ¶ 3.  The vast majority of the projects that he has reviewed have involved structures located in Private Tidelands, Commonwealth Tidelands, or both.  Id.  

Based on the testimonial and documentary evidence of the parties’ respective witnesses at the Hearing, as discussed in detail below, I find: (1) that the JRWA has standing to challenge the Chapter 91 License as an “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b); (2) that the 12 Residents have standing to challenge the Chapter 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c); and (3) that the Department properly issued the Chapter 91 License to Entergy.  See below, at pp.  14-64.  Accordingly, I recommend that the Department’s 
Commissioner issue a Final Decision affirming the Chapter 91 License.  

BACKGROUND:

THE FUKUSHIMA NUCLEAR POWER PLANT DISASTER AND THE NRC’S “FLEX STRATEGY”DIRECTIVE TO U.S. NUCLEAR POWER PLANT OPERATORS
“On March 11, 2011, a magnitude 9.0 earthquake struck off the coast of the Japanese island of Honshu.  The earthquake resulted in a large tsunami, estimated to have exceeded . . . 45 feet in height that inundated the Fukushima Dai-ichi nuclear power plant site.”  [NRC] Order Modifying Licenses With Regard to Requirements for Mitigation Strategies for Beyond-Design-Basis External Events (March 12, 2012) (“NRC’s March 2012 Order”), at p. 1.
  “The earthquake and tsunami produced widespread devastation across northeastern Japan and significantly affected the infrastructure and industry in the northeastern coastal areas of Japan.”  Id., at p. 2.  With respect to the Fukushima Nuclear Power Plant site, the tsunami following the earthquake caused extensive damage to the site’s facilities and resulted in a complete loss of all electrical power at the site that prevented the plant operator from being able to cool nuclear fuel at the site.  Id.  This, in turn, caused radioactive water from the Plant’s cable trenches and aboveground storage tanks to leak and contaminate the local groundwater and Pacific Ocean.  http://pbadupws.nrc.gov/docs/ML1502/ML15021A530.pdf.  

 
Under federal law, the NRC is responsible for authorizing the operation and construction of nuclear power plants in the United States.  NRC’s March 2012 Order, at p. 1.  Following the events of the Fukushima Nuclear Power Plant disaster, the NRC established a senior-level agency task force that conducted a systematic and methodical review of NRC regulations and processes to determine if any safety improvements were warranted in nuclear power plants in the United States.  Id., p. 2; Mr. Harizi’s PFT, ¶ 7.  After receiving the task force's recommendations, on March 12, 2012 the NRC determined that additional requirements were needed to mitigate Beyond-Design-Basis External Events (“BDBEEs”) at all nuclear power plants in the United States.  NRC’s March 2012 Order, at pp. 2-3; Mr. Harizi’s PFT, ¶ 7.
  As a result, the NRC developed the FLEX Strategy to further “the key [nuclear power plant] safety functions of core cooling, containment integrity, and spent fuel cooling” and “to prevent a Fukushima-like disaster.”  NRC’s March 2012 Order, at p. 3; Mr. Harizi’s PFT, ¶ 8.   

The FLEX Strategy is intended to provide an additional layer of protection beyond the current existing safety systems at nuclear power plants and to act independently from those systems in the event they are not functional.  Mr. Harizi’s PFT, ¶ 9, n.2.  In that regard, the FLEX Strategy requires nuclear power plant operators to adopt a three-phase approach for mitigating BDBEEs.  NRC’s March 2012 Order, at p. 4.  “The initial phase requires the [operator’s] use of installed equipment and resources to maintain or restore core cooling, containment, and [spent fuel pool (“SFP”)] cooling.  The [second or] transition phase requires [the operator to] provid[e] sufficient, portable, onsite equipment and consumables to maintain or restore these functions until they can be accomplished with resources brought from off site.  The final phase requires [the operator to] obtain[n] sufficient offsite resources to sustain those functions indefinitely.”  Id.

In the ordinary course of its operations, Pilgrim requires off site electrical power from above-ground transmission lines to cool the Plant’s nuclear reactor and spent fuel pool.  Mr. Maurer’s PFT, ¶ 9.  As required by the NRC’s March 2012 Order, Entergy developed a FLEX Strategy for Pilgrim in an Overall Integrated Plan (“OIP”) it submitted to the NRC on February 28, 2013, which sets forth “strategies [to] . . . mitigat[e] a simultaneous loss of all alternating current (ac) power and loss of normal access to the ultimate heat sink resulting from a [BDBEE] by providing . . . capability to maintain or restore core cooling, containment, and SFP cooling capabilities” at Pilgrim.  Mr. Harizi’s PFT, ¶¶ 10-11; Exhibit 3 to Mr. Harizi’s PFT, at p. 5.
  

Under the OIP, “[i]n the event of a BDBEE, [Pilgrim] has a series of preferred water sources on Site that should be available for at least the initial 72-hour time period [after the BDBEE] especially if the BDBEE is a severe weather-related event.”  Mr. Harizi’s PFT, ¶ 13.  “Specifically, if any of the Site’s condensate, firewater or demineralized water storage tanks become unavailable, and [local] municipal water is no longer available, then [Pilgrim] will first utilize the FLEX groundwater wells which are independent of any existing systems and also have been created to address BDBEEs.”  Id.  “Only when all of these preferred water sources are exhausted or unavailable will [Pilgrim] need to use seawater [obtained from the proposed mooring system authorized by the Chapter 91 License] for emergency cooling water.”  Id.  

As noted above, the Chapter 91 License authorized Entergy’s construction and maintenance of the proposed mooring system within flowed tidelands of Cape Cod Bay, adjacent to Pilgrim’s main building.  Department’s Chapter 91 License Transmittal Letter, at p. 1; Mr. Las’s PFT, ¶ 9.  The proposed mooring system consists of two helical moorings (“moorings”) with associated buoys and outhaul lines.  Id.  The purpose of the moorings is to provide an anchoring system for the deployment of semi-rigid suction pipes with floating strainers as a redundant option for water withdrawal in the event of a BDBEE at Pilgrim that requires a water source such as preventing a SFP fire or a nuclear core meltdown at the Plant.  Id.  

The moorings will be mechanically augered into the sand at the site to a maximum embedment of approximately 14.5 feet.  Mr. Las’s PFT, ¶ 9.  Each mooring will have a square thickness of one and one-half (1½) inches and will be 15 feet long.  Id., ¶ 11.  A float and Grainger snatch block pulley will be anchored to each mooring with a line to the surface, and connected to the shore by the outhaul [image: image1.png]


lines.  Id., ¶ 12.  Each outhaul line will be a three- quarter (3/4) inch thick West Marine premium white three-strand nylon anchor rope that will looped through a snatch block pulley mounted with beam brackets on the existing concrete foundation wall of the outer security fence at Pilgrim’s barge landing area.   Id., ¶¶ 14-16; Mr. Maurer’s PFT, ¶ 8a.  This type of rope was chosen over a steel wire cable of equivalent strength because it is more flexible, lighter, easier to handle, and buoyant.  Mr. Las’s PFT, ¶ 16.  

In the event of a BDBEE, two floating Kochek Strainers connected to six inch wide semi-rigid suction pipes (“suction pipes”) will be deployed with the outhaul lines, and anchored to the moorings.  Id., ¶ 14; Mr. Maurer’s PFT, ¶ 8c.
  The suction pipes will then be connected to a truck mounted portable diesel centrifugal pump, which will provide cooling water to Pilgrim.  Mr. Las’s PFT, ¶ 14; Mr. Maurer’s PFT, ¶ 8c.  The suction pipes with floating Kochek strainers will not be a permanent part of the proposed mooring system, and will only be deployed temporarily and attached to the moorings during a BDBEE or training exercise at the site.  Mr. Las’s PFT, ¶ 15.  

 STATUTORY AND REGULATORY FRAMEWORK

 “Throughout history, the shores of the sea have been recognized as a special form of property of unusual value[,] and therefore subject to different legal rules from those which apply to inland property.”  Navy Yard Four Associates, LLC v. Department of Environmental Protection, 88 Mass. App. Ct. 213, 218 (2015) (“NYFA”), citing, Boston Waterfront Dev. Corp. v. Commonwealth, 378 Mass. 629, 631 (1979).
  “Under common law, private ownership in coastal land could historically extend only landward of the mean high water mark.”  NYFA, 88 Mass. App. Ct. at 218.  “Seaward of the high water mark, ownership remained with ‘the Crown [and eventually the Massachusetts Bay Colony, followed by the Commonwealth,] but subject to the rights of the public to use the coastal waters for fishing and navigation.’”  Id.  “This changed, however, with the Colonial Ordinance of 1641-1647, which authorized the transfer of title to property between the high and low water marks — the tidal flats — to private parties, though this title has always had ‘strings attached.’”  Id.  “While ‘[g]reater public rights exist in submerged lands, the land lying seaward of the low water mark,’ both tidal flats and submerged lands are referred to collectively as ‘tidelands,’ and ‘[a]ll tidelands below [the historic] high water mark are subject to [the public trust doctrine].’”  Id.     
Under the Public Trust Doctrine, “the Commonwealth holds tidelands in trust for the use
of the public for, traditionally, fishing, fowling, and navigation.”  Boston Edison Company v. Massachusetts Water Resources Authority, 459 Mass. 724, 735 (2011).  Chapter 91 and the Waterways Regulations “represent the modern embodiment of the public trust doctrine, and ‘govern . . . water[-dependent] and nonwater-dependent development in tidelands and the public’s right to use those lands.’”  NYFA, 88 Mass. App. Ct. at 218.  “As such, those parties seeking to put tidelands to either water-[dependent] or nonwater-dependent use [within the meaning of the Waterways Regulations at 310 CMR 9.12]
. . . must first obtain a license [from the Department] pursuant to [Chapter 91].”  Id.    
Tidelands subject to Chapter 91 licensing are classified as being either “Commonwealth Tidelands” or “Private Tidelands” as defined by 310 CMR 9.02.  
Commonwealth Tidelands are:

tidelands held [1] by the Commonwealth, or [2] by its political subdivisions or a quasi-public agency or authority, in trust for the benefit of the public; or 
[3] tidelands held by a private person by license or grant of the Commonwealth subject to an express or implied condition subsequent that it be used for a public purpose.

310 CMR 9.02 (definition of “Commonwealth Tidelands”).  “The [Waterways] [R]egulations [at 310 CMR 9.02] establish a presumption that tidelands are Commonwealth tidelands if they are seaward of the historic low water mark or 100 rods [1,650 feet] seaward of the historic high water mark, unless there is conclusive evidence that the tidelands are unconditionally free of any proprietary state interest.”  Matter of NYFA, 2011 MA ENV LEXIS 119, at 13 (emphasis supplied).  The historic low water mark (“HLWM”) is defined as:

the low water mark which existed prior to human alteration of the shoreline by filling, dredging, excavating, impounding or other means[,] [and] [i]n areas where there is evidence of such alteration by fill, the Department [is required to] make its determination of the position of the historic low water mark in the same manner as described in 310 CMR 9.02: Definitions: Historic High Water Mark.

310 CMR 9.02 (definition of “historic low water mark”).  The historic high water mark (“HHWM”) is:

the high water mark which existed prior to human alteration of the shoreline by filling, dredging, excavating, impounding, or other means[,] [and] [i]n areas where there is evidence of such alteration by fill, the Department [is required to] presume the historic high water mark is the farthest landward former shoreline which can be ascertained with reference to topographic or hydrographic surveys, previous license plans, and other historic maps or charts, which may be supplemented as appropriate by soil logs, photographs, and other documents, written records, or information sources of the type on which reasonable persons are accustomed to rely in the conduct of serious business affairs.  [This]  . . . presumption may be overcome by a clear showing that a seaward migration of such shoreline occurred solely as a result of natural accretion not caused by the owner or any predecessor in interest. For Great Ponds, the historic high water mark is synonymous with the natural high water mark.  

310 CMR 9.02 (definition of “historic high water mark”).  

Private Tidelands are:

tidelands held by a private person subject to an easement of the public for the purposes of navigation and free fishing and fowling and of passing freely over and through the water. . . .

Id. (definition of “Private Tidelands”).  “The [Waterways] [R]egulations [at 310 CMR 9.02]

establish a presumption that tidelands are [P]rivate [T]idelands if they are landward of the [HLWM] or . . . 100 rods (1,650 feet) seaward of the [HHWM].”  Matter of NYFA, 2011 MA ENV LEXIS 119, at 13-14.  “Generally, [P]rivate [T]idelands include the area between the high and low water mark, where public rights are more limited than on Commonwealth tidelands.”  Id., at 14.  

FINDINGS
I.
JWRA, INDIVIDUALLY, AND THE 12 RESIDENTS, COLLECTIVELY AS A

TEN RESIDENTS GROUP, HAVE STANDING TO APPEAL THE CHAPTER 91

LICENSE.

A.
JRWA Has Standing to Appeal the Chapter 91 License As An 
“Aggrieved Person” Pursuant to 310 CMR 9.02 and 9.17(1)(B).

1.
JRWA’s Burden of Proof on Standing
Standing “is not simply a procedural technicality.”  Save the Bay, Inc. v. Department of Public Utilities, 366 Mass. 667, 672 (1975).  Rather, it “is a jurisdictional prerequisite to being allowed to press the merits of any legal claim.”  R.J.A. v. K.A.V., 34 Mass. App. Ct. 369, 373 n.8 (1993); Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (“[w]e treat standing as an issue of subject matter jurisdiction [and] . . . of critical significance”); see also United States v. Hays, 515 U.S. 737, 115 S.Ct.2431, 2435 (1995) (“[s]tanding is perhaps the most important of the jurisdictional doctrines”).

Under 310 CMR 9.17(1)(b), “any person aggrieved by the decision of the Department to grant [a Chapter 91] license . . . who . . . submitted written comments within the public comment period” may file an administrative appeal with OADR challenging the License within 21 days after its issuance.  The Waterways Regulations define “person” as “any individual, partnership, trust, firm, corporation, association, commission, district, department, board, municipality, public or quasi-public agency or authority.”  310 CMR 9.02.  Here, it is undisputed that JRWA, a corporate entity, falls within the Regulations’ definition of “person.”  

An “aggrieved person” is defined by the Waterways Regulations as:

any person who, because of a decision by the Department to grant a license or permit, may suffer an injury in fact, which is different either in kind or magnitude, from that suffered by the general public and which is within the scope of the public interests protected by M.G.L. c. 91 and c. 21A.

310 CMR 9.02.  An “aggrieved person” as that term is used in 310 CMR 9.02 and 310 CMR 9.17(1)(b) “must assert ‘a plausible claim of a definite violation of a private right, a private property interest, or a private legal interest. . . . Of particular importance, the right or interest asserted must be one that [Chapter 91]  . . . intends to protect.’”  Cf.  In the Matter of Webster Ventures, LLC, OADR Docket No. WET-2014-016, Recommended Final Decision (February 27, 2015), 2015 MA ENV LEXIS 14, at 15, adopted as Final Decision (March 26, 2015), 2015 MA ENV LEXIS 10; In the Matter of Ronald and Lois Enos, OADR Docket No. WET-2012-019, 2013 MA ENV LEXIS 21, at 16-17, adopted as Final Decision, 2013 MA ENV LEXIS 20; In the Matter of Norman Rankow, OADR Docket No. WET-2012-029, 2013 MA ENV LEXIS 45, at 26-27, adopted as Final Decision, 2013 MA ENV LEXIS 79; In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at p. 4 (September 18, 2009), adopted as Final Decision (October 14, 2009); In the Matter of Onset Bay Marina, OADR Docket No. 2007-074, Recommended Final Decision (January 30, 2009), 16 DEPR 48, 50 (2009), adopted as Final Decision (April 1, 2009); Compare, Standerwick v. Zoning Board of Appeals of Andover, 447 Mass. 20, 27-28  (2006) (definition of “person aggrieved” under G.L. c. 40B).
 
For a corporate entity to have aggrieved status and standing “it must establish some harm
to a corporate legal right.”  Harvard Square Defense Fund, Inc. v. Planning Board of Cambridge, 27 Mass. App. Ct. 491, 496 (1989).  “A mere statement of corporate purpose which expresses a general civic interest in the enforcement of [environmental] laws, or in the preservation of [natural resources], is not enough to confer standing” upon the corporate entity.  Id.  

“To show standing, [however,] a party need not prove by a preponderance of the evidence that his or her claim of particularized injury is true.”  Webster Ventures, supra, 2015 MA ENV LEXIS 14, at 16; In the Matter of Edward C. Gordon and 129 Racing Beach Trust, OADR Docket No. WET-2009-048, Recommended Final Decision (March 3, 2010), 2010 MA ENV LEXIS 114, at 10, adopted as Final Decision (March 5, 2010), 2010 MA ENV LEXIS 13, citing, Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005); Enos, supra, 2013 MA ENV LEXIS 21, at 16-17; Rankow, supra, 2013 MA ENV LEXIS 45, at 27-28.  As the Massachusetts Appeals Court explained in Butler:

[t]he “findings of fact” a judge is required to make when standing is at issue . . . differ from the “findings of fact” the judge must make in connection with a trial on the merits.  Standing is the gateway through which one must pass en route to an inquiry on the merits. When the factual inquiry focuses on standing, therefore, a plaintiff is not required to prove by a preponderance of the evidence that his or her claims of particularized or special injury are true. “Rather, the plaintiff must put forth credible evidence to substantiate his allegations. [It is i]n this context [that] standing [is] essentially a question of fact for the trial judge.”

63 Mass. App. Ct. at 441; Webster Ventures, supra, 2015 MA ENV LEXIS 14, at 16-17; see also In the Matter of Hull, Docket No. 88-22, Decision on Motion for Reconsideration of Dismissal, 6 MELR 1397, 1407 (July 19, 1999) (party must state sufficient facts which if taken as true demonstrate the possibility that injury alleged would result from the allowed activity); Enos, 2013 MA ENV LEXIS 21, at 17-18; Rankow, supra, 2013 MA ENV LEXIS 45, at 28-29; compare Standerwick, supra, 447 Mass. at 37 (plaintiffs’ case appealing zoning decision cannot 
consist of “unfounded speculation to support their claims of injury”).

To sum up, to demonstrate standing to appeal the c. 91 License in this case as an “aggrieved person” pursuant to 310 CMR 9.17(1)(b), JRWA had to: (1) provide proof that “[it] submitted written comments [on Entergy’s application for the c. 91 License] within the public comment period” and (2) put forth a minimum quantum of credible evidence in support of its claims that the proposed mooring system as approved by the Department’s Chapter 91 License would or might cause JRWA to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  310 CMR 9.02; 310 CMR 9.17(1)(b); Webster Ventures, supra, 2015 MA ENV LEXIS 14, at 17-18; Gordon, 2010 MA ENV LEXIS 114, at 11 and cases cited; Enos, 2013 MA ENV LEXIS 21, at 17-18; Rankow, 2013 MA ENV LEXIS 45, at 29.  If JRWA met that threshold, it could proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the c. 91 License to Entergy.  Butler, 63 Mass. App. Ct. at 441; Webster Ventures, supra, 2015 MA ENV LEXIS 14, at 18.  As discussed below, JWRA met that threshold.    

2.
JRWA’s Testimonial and Documentary Evidence Supporting Its


Standing to Challenge the Chapter 91 License As an “Aggrieved

Person”

At the Hearing, it was undisputed that JRWA had submitted written comments on Entergy’s application for the Chapter 91 License within the public comment period.  Both Entergy and the Department contended, however, that JWRA had failed to put forth a minimum quantum of credible evidence demonstrating that the proposed mooring system as approved by the Department’s Chapter 91 License might cause JRWA to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. 
c. 21A.  Entergy’s Closing Brief, at pp. 1-5; Department’s Closing Brief, at pp. 7-11.  I disagree with Entergy and the Department based on the testimonial and documentary of the Petitioners’ witnesses, Ms. duBois and Mr. Maurer. 
  Specifically, the testimonial and documentary evidence of these two witnesses elicited the following evidence supporting JWRA’s standing claim.


JRWA is a corporate non-profit environmental organization located at the Jones River Landing Environmental Heritage Center (“the Jones River Landing”) at 55 Landing Road in Kingston on the estuary of the Jones River,
 approximately eight miles from Pilgrim.  Ms. duBois’s PFT, ¶ 1.
  JRWA's mission is to protect, enhance, and restore natural resources in Southeastern Massachusetts, emphasizing the Jones River and Cape Cod Bay and encouraging 
stewardship of that regional environment through science, advocacy, and education.  Id., ¶ 3.  

JRWA has an ownership interest in riparian land along the Jones River, including land on the boundary of the Cape Cod Bay Ocean Sanctuary.  Id.  The Jones River is the largest river that drains to Cape Cod Bay, and the River’s health is dependent on the health of Cape Cod Bay.  Id., ¶ 4.  The mouth of Jones River is approximately eight miles from Pilgrim.  Id.  A number of anadromous fish species, including rainbow smelt, river herring, shad, and brown trout use the Jones River as spawning grounds or to try to reach their spawning grounds in the fresh water reaches of the river.  Id.

JWRA and its members work for the protection of Cape Cod Bay and its natural resources and ecosystems, including enhancing conditions for several species of fish that migrate to or from the Jones River along the shoreline of Cape Cod Bay and on and over tidelands at Pilgrim.  Id., ¶ 6.  JWRA’s members include individuals and families who are scientists, educators, fishermen, students, kayakers, artists, recreational users, boat builders, and businesses who use the river and its tributaries and banks, and its estuary on Cape Cod Bay for fishing, canoeing, kayaking, hiking, birdwatching, photography, and preservation of nature.  Id., ¶ 7.  

JRWA’s interests are impacted by the proper regulation of activities in tidelands at Pilgrim because integral to JRWA’s work is the restoration and protection of migratory species of fish that use the tidelands including in the front part of the Plant.  Id., ¶ 10.  The species of fish in this area include Winter Flounder, which is protected by federal law.  Id.; Exhibit 3 to Ms. duBois’s PFT, at p. 19.  The area near Pilgrim is a nursery and feeding ground for Winter Flounder.  Id.  Another species of fish is Rainbow Smelt, which use the Jones River for spawning and then return to Cape Cod Bay and swim along the coast, including past Pilgrim.  Exhibit 3 to Ms. duBois’s PFT, at p. 20.  
The Commonwealth’s Division of Marine Fisheries (“DMF”)
 works with JRWA to

monitor rainbow smelt, river herring and American eel at the Jones River Landing and elsewhere in the Jones River.  Ms. duBois’ Rebuttal PFT, ¶ 8.  JRWA also works with the Center for Coastal Studies (“CCS”)
 monitoring water quality in the river and for five years monitored Kingston and Plymouth Bays for the Department’s Massachusetts Estuaries Project.
  Id.

JRWA also works with the Town of Kingston to reduce stormwater runoff into the Jones River, and in June 2015 completed a project at the Jones River Landing to improve the infrastructure so that runoff from nearby roads could go through the Landing real property area after extensive filtering.   Ms. duBois’ Rebuttal PFT, ¶ 9.  JRWA itself has installed stormwater treatment systems in the Jones River Watershed at the Elm Street Dam, on Marsh Road and on Route 106 to improve the quality of water running into the Jones River and has worked with the Towns of Kingston, Duxbury and Plymouth over a number of years to improve the water quality in Kingston, Duxbury and Plymouth Bays.  Id.

JRWA is presently working with the Town of Duxbury to accept a conservation restriction on land bordering Kingston Bay to preserve the water quality in the Bay.  Ms. duBois’ Rebuttal PFT, ¶ 10.  JRWA owns additional parcels in the Jones River Watershed (in Kingston and Duxbury) to protect habitat lands, and has more than 60 additional acres in conservation restrictions along the Jones River to protect the River and improve the habitat for River herring.  Id.

One of JRWA’s primary goals is to restore river herring spawning to Silver Lake, which is located approximately 11 miles from Pilgrim.  Ms. duBois’ Rebuttal PFT, ¶ 11.  To advance this goal, JRWA has targeted three dams on the Jones River for removal in order to expand and restore spawning habitat for river herring upstream, and ultimately to restore river herring to Silver Lake.  Id.  The first of the three dams, Wapping Road Dam, was demolished in September 2011.  Id.  JRWA raised a total of three quarters of one million dollars ($750,000.00) in local, state, and federal funds to accomplish the removal of the Wapping Road Dam and site restoration, and was the project coordinator for the construction and restoration activities.  Id.  JRWA is currently working on the removal of two more dams and has applied for federal funding from the federal National Oceanic and Atmospheric Administration (“NOAA”) for design work to remove the head of tide dam as well as replacement of an upstream obstacle as part of its long-term mission of restoring river herring through the Jones River to Silver Lake.  Id., ¶ 12.
JRWA is presently working with the Town of Kingston to acquire an additional 30 acres

on the Jones River north of Grove Street in Kingston to protect the river herring that travel along this section of the River to access spawning grounds and habitat in Silver Lake.  Ms. duBois’ Rebuttal PFT, ¶ 13.  JRWA has raised funds specifically for this project.  Id.

From at least 2000, JRWA has worked to develop the Watershed Action Alliance of Southeastern Massachusetts (“WAASM”) to address water resource issues and improve river herring habitats.  Ms. duBois’ Rebuttal PFT, ¶ 14.  JRWA is a member of various other alliances to protect river herring and improve water quality.  Id.  

To further its goal of restoring river herring to the Jones River Watershed, JRWA is also actively engaged in a region-wide effort to protect the river herring, which have suffered a notable decline in population.   Ms. duBois’ Rebuttal PFT, ¶ 15.  JRWA works with WAASM to secure grants and created an educational kiosk to promote restoration of herring runs by removing dams and restoring rivers in towns and watersheds in the region.  Id.  JRWA’s region-wide engagement includes participation in the Herring Alliance, which is addressing the problem of fisheries by-catch and working to have federal regulations adopted that will prevent the accidental catch of river herring at sea, especially by mid-water trawlers.  Id., ¶ 16.  Since 2005, JRWA has conducted a river herring count during the spring migration when river herring are returning to the Jones River to spawn.  Id., ¶ 17.  JRWA has provided this data to DMF and NOAA to assist them in their respective fisheries preservation and restoration efforts.  Id.  

In sum, the evidence recited above demonstrates JRWA’s unique position and mission as an organization to protect the Jones River Watershed.  As such, if the proposed mooring system approved by the Department’s Chapter 91 License fails to contain a BDBEE, JRWA might suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  Simply stated, if the proposed mooring system fails to contain a BDBEE, this may result in inadequate cooling of the radioactive SFP at Pilgrim and lead to a SFP fire, and if that occurs, dire environmental consequences would likely befall the Jones River and Cape Cod Bay.  Ms. duBois’ PFT, ¶¶ 25-33, 41; Ms. duBois’ Rebuttal PFT, ¶¶ 41-45.  Specifically, the quality, habitat, and ecosystem of that area would be harmed by radioactive contamination resulting from the spent fuel fire, and as a result, JRWA and its members would suffer harm to their conservational, recreational, and aesthetic interests in the area because their ability to use and enjoy the Jones River, its estuary, and the functioning of Cape Cod Bay as a habitat, nursery, and migratory route for fish and marine species connected with the Jones River would be impaired.  Id.  JRWA’s corporate mission to protect the Jones River and Cape Cod Bay would also be impaired.  Id.  The harm to JRWA’s corporate mission would be different from any harm suffered by the general public because, as discussed in detail above, JRWA has invested significant financial and institutional resources in the Jones River Watershed, including financial resources to study and protect fish species that use the Jones River as habitat.  Id.  

While it is true that the NRC has approved the proposed mooring system as part of Entergy’s FLEX Strategy and Entergy’s witnesses, Mr. Harizi and Mr. Las, have presented probative testimonial and documentary evidence that the proposed mooring system is structurally sound and would likely contain a BDBEE,
 the possibility nevertheless remains that the proposed mooring system might fail to contain a BDBEE.  As Ms. duBois and Mr. Maurer pointed out in their respective testimony, the proposed mooring system will be installed in tidelands located in an area along the Massachusetts coast that is subject to high velocity winds and storm damage.  Ms. duBois’s Rebuttal PFT, ¶ 23; Mr. Maurer’s PFT, ¶ 9.  Indeed, Mr. Maurer meticulously documented in his testimony “the history and causes of natural events that have cause[d] Pilgrim to lose off site power over the past [40] years.”  Mr. Maurer’s PFT, ¶ 11.

Based on information he obtained from the NRC and other sources, Mr. Maurer produced a “Chronology of Loss of Offsite Power (LOOP) Events” that have occurred at Pilgrim since September 1975.  Id., ¶¶ 12-13; Exhibit 3 to Mr. Maurer’s PFT.  “LOOP” is an NRC term used to describe the loss of offsite power at a nuclear power plant.  Mr. Maurer’s PFT, ¶ 12; http://nrcoe.inel.gov/resultsdb/LOSP.   Mr. Maurer’s  research revealed that from September 1975 to February 2015, Pilgrim had 21 LOOP events which forced Pilgrim into an emergency nuclear reactor shutdown known as a “SCRAM.”  Mr. Maurer’s PFT, ¶¶ 12-13; Exhibit 3 to Mr. Maurer’s PFT.  “SCRAM,” also known as “a reactor trip” is defined by the NRC as “[t]he sudden shutting down of a nuclear reactor usually by the rapid insertion of control rods, either automatically or manually by the reactor operator.”  http://www.nrc.gov/reading-rm/basic-ref/glossary/scram.html.  Mr. Maurer’s research documented that 15 or 74% of the LOOP events were weather related, and eight of the 15 weather related LOOP events (38% of the total LOOP events) were caused by Nor'easters presenting blizzard conditions.  Mr. Maurer’s PFT, ¶ 13; Exhibit 3 to Mr. Maurer’s PFT.  The most recent LOOP event occurred just one year ago on January 27, 2015 as a result of the Juno Nor’easter and Blizzard that caused Pilgrim to be shut down for 12 days after the SCRAM.  Mr. Maurer’s PFT, ¶ 18.  Several weeks later on February 15, 2015, in advance of the Neptune Nor’easter, Entergy shut down Pilgrim as a precautionary measure, and Pilgrim remained shut down for three days and took nearly one week to reach full power after it went back on-line.  Id., ¶ 19.  These weather related events demonstrate that Pilgrim is vulnerable to adverse weather conditions such as a Nor'easter or blizzard.  Id., ¶¶ 13, 19.  

Mr. Maurer also presented evidence that the proposed mooring system will be located on the shoreline and could be required to be implemented in the types of weather conditions that have caused LOOP events at Pilgrim since 1975.  Id., ¶¶ 21a, 23.  To deploy the proposed mooring system, workers would be required to access the shoreline in order to connect the suction pipes with the floating Kochek Strainers to the centrifugal pump and operate the pulley system.  Id.  During a severe weather event such a hurricane or Nor'easter, it might be difficult or not possible for the workers to access the shoreline and operate the outhaul system.  Id.  

In sum, JRWA should be permitted to proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the Chapter 91 License to Entergy.  Butler, 63 Mass. App. Ct. at 441; Webster Ventures, supra, 2015 MA ENV LEXIS 14, at 18.  
B.
The 12 Residents Have Standing to Challenge the Chapter 91 License
Collectively As a Ten Residents Group Pursuant to 310 CMR 9.17(1)(c).


Under 310 CMR 9.17(1)(c), “ten residents of the Commonwealth, pursuant to [G.L.] 

c. 30A, § 10A, who . . . submitted comments [on the Applicant’s c. 91 license application] within the public comment period,” may appeal [the granting of a c. 91 license] provided, however, 

(1) that the complete name, address, and telephone number of each resident is set forth in the Appeal Notice, (2) that “at least five of the ten residents . . . reside in the municipality in which the license or permitted activity is located,” (3) that their Appeal Notice “clearly and specifically state the facts and grounds for the appeal and the relief sought,” and (4) that “each appealing resident . . . file an affidavit stating the intent to be part of the group and to be represented by its authorized representative.”  310 CMR 9.17(1)(c).  

As 310 CMR 9.17(1)(c) makes clear, maintenance of a Ten Residents Group appeal to challenge a c. 91 License is also governed by G.L. c. 30A, § 10A, which provides that:   

ten persons may intervene in any adjudicatory proceeding . . . in which damage to the environment as defined in [G.L. c. 214, § 7A], is or might be at issue; provided, however, that such intervention shall be limited to the issue of damage to the environment and the elimination or reduction thereof in order that any decision in such proceeding shall include the disposition of such issue.

(emphasis supplied).  The provisions of G.L. c. 214, § 7A define “damage to the environment” as:

any destruction, damage or impairment, actual or probable, to any of the natural resources of the commonwealth, whether caused by the defendant alone or by the defendant and others acting jointly or severally. Damage to the environment shall include, but not be limited to, air pollution, water pollution, improper sewage disposal, pesticide pollution, excessive noise, improper operation of dumping grounds, impairment and eutrophication of rivers, streams, flood plains, lakes, ponds or other water resources, destruction of seashores, dunes, wetlands, open spaces, natural areas, parks or historic districts or sites. Damage to the environment shall not include any insignificant destruction, damage or impairment to such natural resources.
(emphasis supplied).
Hence, the regulatory grant of standing to appeal as a Ten Residents Group under 310 CMR 9.17(1)(c) and G.L. c. 30A, § 10A carries with it six implicit conditions which are jurisdictional in nature and must be met in order for the appeal of a c. 91 License to proceed as a Ten Residents Group appeal: 

(1)
the Group must consist of at least ten residents of the Commonwealth at

the time of the appeal’s filing;  

(2) 
at least five of the ten residents in the Group must live in the

municipality in which the licensed or permitted activity is located; 

(3) 
each member of the Group must have submitted comments on the c. 91

license application during the public comment period prior to the appeal’s filing; 

(4) 
each member of the Group must include an affidavit with the appeal

stating his or her intention to be part of the Group and to be represented by its authorized representative;  

(5) 
Group membership of at least ten residents of the Commonwealth, five of

which must live in the municipality in which the licensed or permitted activity is located, must be maintained throughout the appeal; and 

(6) 
the Group’s Appeal Notice challenging the c. 91 License must allege clear

and specific facts that the Department’s grant of the c. 91 License might or will cause “damage to the environment” as that term is defined by G.L. 
c. 214, § 7A. 

Here, it is undisputed that the 12 Residents have met the first five jurisdictional requirements listed above to maintain a Ten Residents Group appeal pursuant to 310 CMR 9.17(1)(c): the Group has at least 10 members with six members residing in Plymouth where Pilgrim is located and the remaining six members residing in various Cape Cod communities;
 each Group member submitted comments on Entergy’s Chapter 91 application during the comment period; and each Group member filed an affidavit stating his or her intention to be a member of the Group.  The only dispute is whether the 12 Residents have presented a minimum quantum of evidence pursuant to G.L. c. 30A, § 10A and G.L. c. 214, § 7A that the Department’s grant of the Chapter 91 License might or will cause “damage to the environment” as defined by G.L. c. 214, § 7A.  See Entergy’s Closing Brief, at pp. 1- 5; Department’s Closing Brief, at pp. 11-12.  Both Entergy and the Department contend that the 12 Residents have failed to meet that evidentiary threshold.  Id.  I disagree based on the testimonial and documentary of the Petitioners’ witnesses, Ms. duBois and Mr. Maurer, discussed above regarding the potential resulting environmental harm to the Jones River and Cape Cod Bay if the proposed mooring system approved by the Chapter 91 License fails to contain a BDBEE.  Therefore, since the 12 Residents have met all six criteria for a 10 Residents Group appeal pursuant to 310 CMR 9.17(1)(c), the 12 Residents have standing collectively as such a Group to challenge the Chapter 91 License.

II.
THE DEPARTMENT PROPERLY ISSUED THE CHAPTER 91 LICENSE 

TO ENTERGY.

My findings that the JWRA, individually as an “aggrieved person,” and that the 12 Residents, collectively, as a Ten Residents Group, have standing to challenge the Department’s grant of the Chapter 91 License to Entergy do not mean that they prevail on the merits of their substantive claims challenging the License.  My findings of standing, which are based on the required lower standard of proof, only mean that JWRA and the 12 Residents may proceed through the “[s]tanding . . . gateway . . . to [the] inquiry on the merits” regarding whether the Department properly issued the c. 91 License to Entergy.  Butler, 63 Mass. App. Ct. at 441; Webster Ventures, supra, 2015 MA ENV LEXIS 14, at 18.  Having passed through the “standing gateway,” JRWA’s and the 12 Residents’ evidentiary burden was heightened to prove their claim that the Department improperly issued the Chapter 91 License; at this juncture they had the burden of proving by a preponderance of credible evidence through the sworn testimonial and documentary evidence of their witnesses that the Department erred in issuing the Chapter 91 License to Entergy.  In the Matter of Renata Legowski, OADR Docket No. 2011-039, Recommended Final Decision (October 25, 2012), 2012 MA ENV LEXIS 128, at 7-8 (party challenging Chapter 91 determination has burden of proof), adopted as Final Decision (November 5, 2012), 2012 MA ENV LEXIS 131.  As explained below, they did not meet their burden because a preponderance of the evidence introduced at the Hearing demonstrated that the Department properly issued the Chapter 91 License to Entergy.

A.
The Department Properly Determined that the Proposed Mooring System

Will Be Located Within Private Tidelands Pursuant to 310 CMR 9.02. 



1.
Mr. Hill’s and Mr. Las’s Testimonial and Documentary




Evidence Supporting the Department’s Private Tidelands

Determination


At the heart of the proposed mooring system are the two moorings which are intended to provide an anchoring system for the deployment of semi-rigid suction pipes with floating strainers as a redundant option for water withdrawal in the event of a BDBEE at Pilgrim that requires a water source such as preventing a SFP fire or a nuclear core meltdown at the Plant.  Department’s Chapter 91 License Transmittal Letter, at p. 1; Mr. Las’s PFT, ¶ 9.  In issuing the Chapter 91 License to Entergy, the Department determined that the moorings would be located in Private Tidelands.  Department’s Chapter 91 License Transmittal Letter, at p. 1; Mr. Hill’s PFT, ¶ 1.  At the Hearing, Mr. Hill and Mr. Las provided detailed and persuasive testimony and documentary evidence supporting the Department’s determination and refuting the Petitioners’ contention that the moorings would be located in Commonwealth Tidelands.

As Mr. Hill and Mr. Las noted in their respective testimony, the starting point for the

Department’s determination that the moorings would be located in Private Tidelands was the requirement of the Waterways Regulations at 310 CMR 9.02 that the Department presume tidelands are Private Tidelands “if they lie landward of the [HLWM] . . . .”  Mr. Hill’s PFT, ¶ 10; Mr. Las’s PFT, ¶ 19.  As discussed above, the HLWM is “the low water mark which existed prior to human alteration of the shoreline by filling, dredging, excavating, impounding or other means . . . .”  Mr. Hill testified that the moorings will be located in an area on the southerly side of a seawater intake channel at Pilgrim that is identified in prior Chapter 91 Licenses or Permits issued for the Pilgrim site dating back to 1969, and that those Licenses or Permits authorized dredging in that area on at least five occasions.  Mr. Hill’s PFT, ¶ 11.  He identified those Licenses and Permits as the following:

(1)
March, 13, 1969: Chapter 91 License No. 5504 authorized the dredging


and removal of 375,000 cubic-yards-of material from the seabed;

(2)
February 25, 1971: Chapter 91 License No. 5784 authorized the dredging

and removal of 300,000 cubic yards of material from the seabed;

(3)
October 27, 1977: Chapter 91 License No. 399 authorized the dredging

and removal of 97,000 cubic yards of material from the seabed;

(4)
March 11, 1994: Chapter 91 Permit No. 254 authorized the dredging and

removal of 75,400 cubic yards of material from the seabed; and

(5)
September 22, 2011: Chapter 91 Permit No. 13139 authorized the removal

of 54,000 cubic yards of material from the seabed.

Id.  Mr. Hill testified that the initial March 1969 Chapter 91 License (Chapter 91 License No. 5504) set forth the existing low water line and indicated that approximately 15 to 20 feet of material below the low water mark would be dredged to create the seawater intake channel.  Id.  He testified that the human alteration of the shoreline by the repeated dredging of the area for the seawater intake channel altered the original location of the HLWM by moving it landward to the location where it presently exists.  Id.  

 
Mr. Hill further supported his conclusion by noting that the moorings will also be constructed in a location known as Pilgrim’s barge landing area, where during Pilgrim’s construction in the early 1970’s, heavy equipment and materials were transported to the site on barges and unloaded there.  Id., ¶ 12.  He testified that as evidenced by the Chapter 91 License No. 5504, this landing area is not a natural feature of the shoreline and was created by the excavation of the upland area that resulted in a human alteration of the shoreline and changed the 
location of the high and low water marks.  Id.


Mr. Hill testified that in determining the location of the HLWM, he primarily relied on data that he obtained from a 2006 Chapter 91 Mapping Study Report that was prepared by The BSC Group, Inc. (“BSC”) under the direction of the Commonwealth’s Office of Coastal Zone Management (“CZM”).  Id., ¶ 13; AH Transcript, p. 287, lines 21-24; p. 288, lines 1-24; p. 289, lines 1-24; p. 290, lines 1-24; p. 291, lines 1-24; p. 292, lines 1-20.
  He testified that the BSC 

c. 91 Mapping Project Report “was the best available information to determine the location of the low water shoreline prior to human alteration” and his testimony was corroborated by Mr. Las.  Mr. Hill’s PFT, ¶ 14; Mr. Las’s PFT, ¶¶ 20-23.  Mr. Hill properly relied on the BSC c. 91 Mapping Report to make his Private Tidelands determination for the following reasons.  

The Report was the product of a four year historical shoreline mapping project conducted from 2002 to 2006 by CZM, in conjunction with the Department, to facilitate determinations of the Commonwealth’s Chapter 91 jurisdiction.  BSC c. 91 Mapping Report, at p. 1; In the Matter of Paul J. Armstrong, as agent for Jill Armstrong, Trustee of Whites Ferry Realty Trust, OADR Docket No. 2009-032, Recommended Final Decision (February 17, 2012), 2012 MA ENV LEXIS 33, at 14-15, adopted as Final Decision (March 12, 2012); AH Transcript, p. 287, lines 21-24; p. 288, lines 1-24; p. 289, lines 1-24; p. 290, lines 1-24; p. 291, lines 1-24; p. 292, lines 1-20.  CZM retained BSC, a private consulting firm comprised of land surveyors, civil engineers, and environmental planners, to map the Commonwealth’s tidelands jurisdiction under Chapter 91 and develop a GIS based mapping product.  Id.  The purpose of this project was to develop presumptive c. 91 lines of jurisdiction over tidelands, including “produc[ing] plans depicting geographic presumptive lines of [Department] jurisdiction in tidelands pursuant to Chapter 91 and the Waterways Regulations.”  BSC c. 91 Mapping Report, at pp. 1 and 9; Armstrong, 2012 MA ENV LEXIS 33, at 15.

The mapping project included the mapping of the presumptive HLWM and HHWM lines for a particular area.  Id.  The mapping was performed by reviewing “planimetric information and symbology present on [numerous] historical plans.”  BSC c. 91 Mapping Report, at p. 10; Armstrong, 2012 MA ENV LEXIS 33, at 16.  According to the BSC project team, “[the] presumptive lines . . . represent the best spatial representation of former shoreline conditions that can be documented by the project database, . . . [but] it is possible that additional plans or information could be recovered that would support future modification to the [presumptive] line defined by project data sets.”  Id.  The Department’s Commissioner, however, stated in Armstrong, supra, that the presumptive lines “provid[e] a clear, predictable[,] and well-grounded delineation of chapter 91 jurisdiction” that can only be rebutted in “the exceptional instance in which a party has presented unusually compelling, site-specific evidence, backed by expert testimony, to rebut [the presumptive lines].”  2012 MA ENV LEXIS 32.  As discussed below, this case is not “the exceptional instance” based on the evidence that the Petitioners presented at the Hearing.
    
To establish presumptive lines, the BSC project team reviewed “a wide range of coastal

maps, plans, and charts that were available through public and private sources.”  BSC c. 91 Mapping Report, at pp. 11; Armstrong, 2012 MA ENV LEXIS 33, at 16-17.  “The primary research goal was to identify . . . the most reliable historical maps/plans illustrating the shoreline and hydrographic conditions that existed prior to human alteration.”  BSC c. 91 Mapping Report, at p. 11; Armstrong, 2012 MA ENV LEXIS 33, at 17.  

During the course of the Chapter 91 Mapping Project, approximately 3,000 plans were reviewed by the BSC project team, and of that amount, approximately 300 were determined to be relevant to the Project purpose and accurate enough to be “georeferenced” or “registered.”  Armstrong, 2012 MA ENV LEXIS 33, at 18.  The process of “georeferencing” or “registering” (the terms are used interchangeably) a historical map fixes the map to a known geographic plane of reference (horizontal datum) so that it can be compared directly with another map on the same horizontal datum.  Armstrong, 2012 MA ENV LEXIS 33, at 19; BSC c. 91 Mapping Report, at pp. 20-28.  
BSC georeferenced all project maps using the computer program Autodesk Raster

Design.  Armstrong, 2012 MA ENV LEXIS 33, at 19.  BSC registered Coast Survey work primarily using either (a) triangulation stations, which are locations established and confirmed through multiple field surveys by the U.S. Coast Survey (“USCS”), U.S. Coast and Geodetic Survey (“USC&GS”), and/or National Geodetic Survey (“NGS”),
 with published current horizontal datum values (coordinates), or (b) latitude/longitude graticules or grid marks, translated to contemporary datum values using methods of the NGS, that were superimposed upon the maps by the USCS at the time they were produced or at a later date in recognition of changes in horizontal datums.  Armstrong, 2012 MA ENV LEXIS 33, at 19; BSC c. 91 Mapping Report, at pp. 20-28.  


Once the historic map was registered, the low water and high water marks on the historic map were then digitized, meaning that BSC electronically traced the shoreline on the map.  Armstrong, 2012 MA ENV LEXIS 33, at 20.  A key characteristic of this digitized line is that it has a geographic location relative to the base map to which the historic map was registered; it is a string of coordinates defined by the base map’s coordinate system.  Id.  This allows the digitized line to be superimposed on other georeferenced maps and plans to allow for the comparison of historical and present-day conditions.  Id.  

BSC relied principally on mid-19th century Topographic Sheets (“T-Sheets”) and Hydrographic Sheets (“H-Sheets”) of the USCS to develop its mapping.  Id.  The T-Sheets and H-Sheets were used to prepare finished charts for mariners, and the T-Sheets and H-Sheets were typically original field sheet manuscripts of plane table and sounding surveys which were then compiled into larger charts.  Id.  The T-Sheets showed period-specific shoreline detail for all of the Massachusetts ocean-facing coast and most of its more inland waterways.  Id.  T-Sheets were an important component of the Chapter 91 Mapping Project because: 

[1] they were produced and updated over several common time frames: 1832-1867, 1868-1898, 1899-1938, and 1933-1954 allowing for a “snapshot” of the Massachusetts coastline at distinct times[;] [2] the surveyors and cartographers charged with preparation of T-Sheets were subject to distinct protocols and instructions as how the work was to be performed[,] [which] contributed to a uniformity in end products, in terms of known quality and cartographic representation, affording BSC’s surveyors the ability to interpret historical lines accurately and consistently[;] [and] [3] T-Sheets could be registered easily and reliably.

 BSC c. 91 Mapping Report, at p. 16.


In sum, the Chapter 91 Mapping Project “identified [T-Sheets] as a primary source for historical high water lines[,] [and] H-Sheets . . . as a primary source for historical low water lines because of their spatial integrity, relative consistency of cartography . . . .”  Id., at p. 31; AH Transcript, p. 289, lines 7-24; p. 290, lines 1-14.  However, “[i]n areas where the low water line was located within a quarter of a mile from the shore, this feature was frequently depicted in the T-Sheet.”  Id.    

With respect to mapping c. 91 jurisdiction along the shoreline where Pilgrim is located, BSC relied on and registered T-Sheet No. 1063 produced in 1866 by the USCS.  Mr. Hill’s PFT, ¶ 13; Exhibit D (p. 1) to Mr. Hill’s PFT; Mr. Las’s PFT, ¶ 20; AH Transcript, p. 287, lines 21-24; p. 288, lines 1-21; p. 290, lines 15-24; p. 291, lines 1-3; BSC c. 91 Mapping Report, at pp. 58-59.  T-Sheet No.1063 is a portion of the plan entitled “U.S. Coast Survey, Western Shore of Cape Cod Bay from Eel River to Ship Pond, Register No. 1063” dated 1866.  Mr. Las’s PFT, 

¶ 20; Exhibit D (p. 1) to Mr. Hill’s PFT.  Mr. Hill testified that he relied on T-Sheet No. 1063 to determine the presumptive HLWM along the shoreline where Pilgrim is located when he reviewed Entergy’s Chapter 91 Application in this case.  Mr. Hill’s PFT, ¶ 13.  He testified that T-Sheet No. 1063 shows both the HHWM and HLWM, and that HLWM is within a quarter of a mile of the HHWM, thus confirming the Chapter 91 Mapping Project’s determination discussed above that T-Sheets frequently depict the HLWM where it is located within a quarter of a mile from the HHWM.  AH Transcript, p. 287, lines 21-24; p. 288, lines 1-21; p. 290, lines 15-24; 
p. 291, lines 1-3; BSC c. 91 Mapping Report, at p. 31.


Mr. Hill testified that “[b]y scaling distances for the location of the proposed moorings as shown on [Entergy’s proposed] project plans with the presumptive low water line shown on [T-Sheet No. 1063], he determined that the moorings were landward of the [HLWM] and [that] the project . . . [would be] located entirely within Private Tidelands.”  Id., ¶ 14.  He overlaid the HLWM and HHWM on an orthophotograph (“orthophoto”) of Pilgrim. 
  Exhibit D (p. 2) to Mr. Hill’s PFT; Mr. Las’s PFT, ¶ 20; Exhibit 5 to Mr. Las’s PFT.  The HLWM is depicted in a seaward yellow line on the orthophoto and the HHWM is depicted in a landward yellow line on the orthophoto.  Id.       

Mr. Hill’s finding that the proposed moorings will be located within Private Tidelands is also supported by other reliable sources, including Chapter 91 License No. 5504 discussed above which sets forth the existing low water line and indicated that approximately 15 to 20 feet of material below the low water mark would be dredged to create the seawater intake channel at Pilgrim.  Mr. Hill’s PFT, ¶ 14; Exhibits A to Mr. Hill’s PFT.  His determination is also supported by plans that he received in 2014 from an Environmental Planner at Mr. Las’ firm, Beals and Thomas, and a “Historic Tidelands Exhibit” that Beals and Thomas prepared in 2015 of the proposed Project site at Pilgrim.  Mr. Hill’s PFT, ¶ 14; Exhibit B to Mr. Hill’s PFT; Mr. Las’s PFT, ¶ 21; Exhibit 6 to Mr. Las’s PFT.   

The plans that Mr. Hill received from Beals and Thomas in 2014 were:

(1)
a 1973 “pre-construction” Site Plan of Pilgrim which does not depict the

seawater intake channel that presently exists at Pilgrim; 

(2)
a 1996 “post-construction” Site Plan of Pilgrim which depicts the

seawater intake channel; and

(3)
an overlay plan of both the 1973 and 1996 Site Plans prepared by Beals

and Thomas depicting the proposed location of the moorings.  

Exhibit B to Mr. Hill’s PFT.  Although these plans do not depict the HLWM, they nevertheless confirm that the moorings will be located in Private Tidelands because, as Mr. Hill testified, the plans are in National Geographic Vertical Datum (“NGVD”); the mean sea level under that datum is elevation zero; and low water would be seaward of the mean tide line, which is elevation zero.  Id.; AH Transcript, p. 266, lines, 18-24; p. 267, lines1-24; p. 268, lines 1-10.   

Regarding Beals and Thomas’ 2015 Historic Tidelands Exhibit, Mr. Las testified that the Exhibit is based on T-Sheet No.1063 and the orthophoto of Pilgrim discussed above depicting the HLWM and HHWM.  Mr. Las’s PFT, ¶ 21; Exhibit 6 to Mr. Las’s PFT.  “The . . . Exhibit shows the current configuration of the Project area, the location of the moorings and outhaul lines (shown in pink) and the historic mean low water and historic mean high water lines from [T-Sheet No. 1063].”  Id.  The Exhibit also shows the moorings as being landward of HLWM 
and in Private Tidelands.  Id., ¶ 22.



c.
Mr. Sovick’s and Ms. duBois’ Testimonial and 

Documentary Evidence on the Tidelands Issue


Through the testimony of their witnesses, Mr. Sovick and Ms. duBois, the Petitioners contended that the moorings would not be located in Private Tidelands, but rather, in Commonwealth Tidelands.  As discussed below, their testimonial and documentary evidence on that issue was not persuasive.





(1)
Mr. Sovick’s Testimonial and Documentary Evidence

Mr. Sovick testified that “the location Entergy proposes for the . . . moorings, and part of the outhaul line, is seaward of the [HLWM] at the Project site”; that “the location Entergy proposes for the ‘outhaul land connections’ and part of the outhaul line are located to the seaward side of the [HHWM] at the Project site”; and that “the concrete wall to which the outhaul land connections will be secured is to the seaward site of the [HHWM] at the Project site.”  Mr. Sovick’s PFT, ¶¶ 17-19.  He made these contentions based on a plan entitled “PNPS FLEX Strategy Locations” (“Mr. Sovick’s Plan”) that he prepared based on his review of NOS hydrographic survey data; the USGS; MassGIS; and existing available site plans for Pilgrim.  Id., ¶¶ 12-16; Exhibit 2 to Mr. Sovick’s PFT.  I do not find Mr. Sovick’s Plan to be persuasive evidence for the following reasons.


First, as both Mr. Hill and Mr. Las pointed out in their respective testimony, Mr. Sovick’s Plan does not depict the HLWM and HHWM at the proposed Project site at Pilgrim.   Mr. Hill’s PFT, ¶¶ 16-17; Mr. Las’s PFT, ¶ 24.  Indeed, at the Hearing, Mr. Sovick admitted that he did not establish an alternative historic low water mark.  AH Transcript, p. 126, lines 9-11.  As such, Mr. Sovick’s Plan cannot accurately make a determination regarding the location of the moorings in Private or Commonwealth Tidelands.  Id.  Also, the topographic and bathymetric contours shown on Mr. Sovick’s Plan reflects present day conditions and does not show the natural contours which existed prior to the dredging of the seawater intake channel and excavation of the barge landing area at the Pilgrim site.  Mr. Hill’s PFT, ¶¶ 16-17; Mr. Las’s PFT, ¶ 24.  In addition, Mr. Sovick’s Plan incorrectly identified the elevations of Mean High Water (shown as 13.14) and Mean Low Water (shown as 3.39) based on the North American Vertical Datum of 1988 (“NAVD88”).  Id.  Mr. Hill testified that based on his review of over 1,000 Chapter 91 Licenses for projects in tidelands of southeastern Massachusetts, he has never seen a plan that identified the elevation of Mean High Water being remotely close to 13.14 NAVD.  Mr. Hill’s PFT, ¶ 17.  He testified that the correct Mean High Water Elevation at the Pilgrim site is approximately 4.3' NAVD88 and the Mean Low Water Elevation is approximately (-)5.4' NAVD88 which is based on National Geodetic Survey‑Tidal Elevation data which he provided at the Hearing.  Id.; Exhibit C to Mr. Hill’s PFT.

  



(2)
Ms. duBois’ Testimonial and Documentary Evidence

In her testimony, Ms. duBois attempted to support the Petitioners’ claim that the moorings would be located in Commonwealth Tidelands by relying on various materials.  As discussed below, none of these materials supported the Petitioners’ claim.






(a)
Chapter 91 License No. 399
Ms. duBois contended that Chapter 91 License No. 399 that was issued for the Pilgrim site in October 1977 supported the Petitioners’ claim that the moorings would be located in Commonwealth Tidelands.  Ms. duBois’ Rebuttal PFT, ¶ 36; Exhibit 8 to Ms. duBois’ Rebuttal PFT; AH Transcript, p. 273, lines 19-24; p. 274, lines 1-24; p. 275, lines 1-24; p. 276, lines 1-24; p. 277, lines 1-11.  Chapter 91 License No. 399 was also one the previous Chapter 91 Licenses or Permits that Mr. Hill had stated in his testimony supported his Private Tidelands determination.  Mr. Hill’s PFT, ¶ 11.  

Chapter 91 License No. 399 authorized the “construct[ion] and maintain[ance] [of] a barge facility, intake structure, discharge facility and shoreline revetment in the tidewaters of Cape Cod Bay . . . .”  Exhibit 8 to Ms. duBois’ Rebuttal PFT.  The License provided that “[r]evetment and rock fill [could] be placed along the mean high water line and encroaching into said Bay at various lengths . . . .”  Ms. duBois contended that provision authorized the filling of tidelands in the area and, as such, demonstrated that the moorings would be located in Commonwealth Tidelands.  Ms. duBois’ Rebuttal PFT, ¶ 36.  
At the Hearing, Mr. Hill acknowledged that Chapter 91 License No. 399 authorized “[r]evetment and rock fill [to] be placed along the mean high water line and encroaching into [Cape Cod] Bay at various lengths,” but he refuted Ms. duBois’ contention that this authorization proved that the moorings would be located in Commonwealth Tidelands.  AH Transcript, p. 273, lines 19-24; p. 274, lines 1-24; p. 275, lines 1-24; p. 276, lines 1-24; p. 277, lines 1-11.  He refuted Ms. duBois’ contention by noting that revetments are not fill, but rather structures under the Waterways Regulations.  Id.
  He also noted that the rock fill work authorized by Chapter 91 License No. 399 “was never done.”  Id.






(b)
Land Court Registration Case No. 35214
Ms. duBois also attempted to support the Petitioners’ claim that the moorings would be located in Commonwealth Tidelands by relying on documents from a Massachusetts Land Court land registration case filed in the late 1960’s and prior to Pilgrim’s construction (Land Court Registration Case No. 35214) during the tenure of then Massachusetts Attorney General Elliot L. Richardson.
  Ms. duBois’ Rebuttal PFT, ¶¶ 38-40; Exhibit 9 to Ms. duBois’ Rebuttal PFT; AH Transcript, p. 292, lines 22-24; p. 293, lines 1-24; p. 294, lines 1-24; p. 295, lines 1-24; p. 296, lines 1-3.  These documents include: (1) a Stipulation that was signed by Mr. Richardson as the Commonwealth’s Attorney General and counsel for Pilgrim’s prior owner, Boston Edison Company; (2) a Land Court Decree issued in February 1974 to Boston Edison Company registering the real estate parcels on which Pilgrim sits in Plymouth, Massachusetts and noting that the parcels were “bounded . . . Northeasterly by low water mark of Cape Cod Bay about . . . [290] feet;” and (3) five pages of plans labeled 35214A, Sheets 1-5 supporting the Land Court 
Decree.  Id.  

At the Hearing, Mr. Hill acknowledged the existence of Land Court Registration Case No. 35214 but refuted Ms. duBois’ contention that the Case proved that the moorings would be located in Commonwealth Tidelands.  AH Transcript, p. 292, lines 22-24; p. 293, lines 1-24; 
p. 294, lines 1-24; p. 295, lines 1-24; p. 296, lines 1-3; Exhibit 9 to Ms. duBois’ Rebuttal PFT (Plans labeled 35214A, Sheets 1-5).  He refuted Ms. duBois’ contention by demonstrating that the plans supporting the Land Court Decree in the case actually supported his determination that the moorings would be located in Private Tidelands.  Id.; Exhibit 9 to Ms. duBois’ Rebuttal PFT (Plans labeled 35214A, Sheet 1 of 5).  

Mr. Hill testified that the plans were prepared by a professional land surveyor in 1967 or

1968 before Pilgrim’s construction and that Sheet 1 of 5 plans (“Sheet 1”) depicted both the low water mark and the mean high water mark at the time.  AH Transcript, p. 292, lines 22-24; 

p. 293, lines 1-23; Exhibit 9 to Ms. duBois’ Rebuttal PFT (plans labeled 35214A, Sheet 1 of 5).  He testified that Sheet 1 depicted the distance between the narrow part of the low water mark and the mean high water mark as being plus or minus 290 feet, and that figure was significant because it appeared “[in] an actual survey plan prepared by a professional land surveyor, who, in the land court practice, . . . if you register the land with the land court, you do need to identify the low water line[,] because generally in land court places, they are deeding title to the low water mark.”  AH Transcript, p. 293, line 24; p. 294, lines 1-14; Exhibit 9 to Ms. duBois’ Rebuttal PFT (plans labeled 35214A, Sheet 1 of 5).  

He testified that he had been unaware of Sheet 1 prior to seeing it as part of Ms. duBois’

Rebuttal PFT, “[b]ut if [he] had seen it during [his] initial review [of Entergy’s Chapter 91 License Application], [he] probably would have included it in [his PFT] in supporting [his determination] of the historic low water mark.”  AH Transcript, p. 294, lines 15-20.  He testified that “with some scaling and more study[,] . . . [he] would have tried to identify where [Pilgrim, as built,] is [located] in relation to [Sheet 1].”  AH Transcript, p. 294, lines 21-24.  He testified that “[he thought that he] could do that by looking at boundary lines and measuring distance [to] . . . get an approximate location.”  AH Transcript, p. 295, lines 1-3.  He testified that it was known from Sheet 1 “that the minimum distance [between the low water mark and the mean high water mark] is approximately 290 feet[,] [and at the widest end,] . . . approximately 420 feet.”  AH Transcript, p. 295, lines 4-6.  He testified that “[i]f [he] had taken those distances and gone to the Beals & Thomas [2015 Historic Tidelands] [E]xhibit, [it would be] know[n] where the [historic] high water [line] is today.”  AH Transcript, p. 295, lines 7-9.  He testified that the historic high water line is known today based on the recent BSC c. 91 Mapping Report, and in his opinion, there is a fairly stable coastline at the Pilgrim site because the Report shows that the coastline has experienced very little erosion or accretion.  AH Transcript, p. 295, lines 9-17.  He testified that “[if[ [he] measured from the shoreline high water mark that [is] there today and went out 290 feet, there is absolutely no question that [the] moorings are much less than 290 feet,” and, accordingly, “[Sheet 1] clearly identifies that that area is private tidelands.”  AH Transcript, p. 295, lines 18-23.  






(c)
The Aerial Photographs of Pilgrim During its







Construction


Ms. duBois submitted with her testimony copies of two aerial photographs of Pilgrim during its construction in the early 1970’s that she obtained from the Boston office of the Department’s Chapter 91 Program.  Ms. duBois’ Rebuttal PFT, ¶ 46; Exhibit 11 to Ms. duBois’ PFT; AH Transcript, p. 295, line 24; p. 296, lines 1-10.  Although Ms. duBois did not specifically state that these photographs supported the Petitioners’ contention that the moorings will be located in Commonwealth Tidelands, Mr. Hill testified that the photographs support his determination that the moorings will be located in Private Tidelands.  AH Transcript, p. 296, lines 5-24; p. 297, lines 1-11.


Mr. Hill testified that the two photographs depicted “the [Pilgrim] site in the initial phases of construction [and] . . .  [the] existing shoreline . . . .”  AH Transcript, p. 296, lines 5-12.  He testified that “the first of the two photographs . . . was more than likely taken at low tide or very near low tide[,] [and that he could] see the staining along the shoreline, which shows as a very dark line.”  AH Transcript, p. 296, lines 11-17.  He testified “[t]hat dark line generally indicates where the high water mark is, because each day that area is inundated by shore[,] [a]nd typically, when you look at rocks along the shoreline, they are stained with this dark [coloring].”  AH Transcript, p. 296, lines 18-22.  He testified that the photograph depicted where Pilgrim was being constructed and “a pretty substantial area of exposed beach,” and as such, he concluded that “[the] moorings would have been located on an area that [was] dry [at the time,] [b]ut . . . not dry anymore, because [the area has] been dredged.”  AH Transcript, p. 297, lines 1-7.  He testified “that [based on that] low water mark[,] . . . the moorings are landward of that mark [and] clearly . . . in private tidelands.”  AH Transcript, p. 297, lines 8-11.

B.
The Department Properly Determined that the Proposed Mooring System is


Water Dependent Pursuant to 310 CMR 9.12(2). 

As part of the Chapter 91 Licensing process, the Department is required to determine whether the proposed project sought to be approved by the License is water-dependent or nonwater-dependent in accordance with the Waterways Regulations at 310 CMR 9.12.  Under 310 CMR 9.12(1), “[t]he Department shall classify as a water-dependent use project any project which consists entirely of: (a) uses determined to be water-dependent in accordance with 310 CMR 9.12(2); and/or (b) uses determined to be accessory to a water-dependent use, in accordance with 310 CMR 9.12(3).”  Any project not falling under those provisions “shall be classified as a nonwater-dependent use project.”  310 CMR 9.12(1).

310 CMR 9.12(2) provides that “[t]he Department shall determine a use to be water-dependent upon a finding that [the] use requires direct access to or location in tidal or inland waters, and therefore cannot be located away from said waters.”  In making this determination, the Department “shall find to be water-dependent-industrial” certain uses, including “other industrial uses or infrastructure facilities which cannot reasonably be located at an inland site as determined in accordance with 310 CMR 9.12(2)(c) or (d).”  310 CMR 9.12(2)(b)(11).  310 CMR 9.12(c) provides that:
[i]n the case of industrial and infrastructure facilities not listed in 310 CMR 9.12(2)(b), which . . . require large volumes of water to be withdrawn from . . . a waterway for cooling, process, or treatment purposes, the Department shall . . . shall presume to be water-dependent any alteration or expansion of a facility existing or licensed as of the effective date of [the Waterway Regulations,] 310 CMR 9.00,
 and [this] . . . presumption may be overcome only upon a clear showing that the proposed alteration or expansion . . . can reasonably be located or operated away from tidal or inland waters.

Mr. Hill testified that the Department properly classified the proposed mooring system as water-dependent pursuant to 310 CMR 9.12(c).  Mr. Hill’s PFT, ¶ 18.  He testified that the sole purpose of the proposed mooring system is to facilitate a method to bring seawater from Cape Cod Bay to Pilgrim in the event of a BDBEE.  Id.  He testified that Pilgrim is an “Infrastructure Facility” as defined by 310 CMR 9.02 because it produces, delivers, or otherwise provides electricity to the public, and in order for Pilgrim to function, it must withdraw large volumes of water from Cape Cod Bay for cooling purposes.  Id.  He testified that Pilgrim existed prior to the effective date of the Waterways Regulations on October 4, 1990, and as such, the Department was required to presume the proposed mooring system to be water-dependent.  Id.   
The Petitioners contended at the Hearing that the Department erred in classifying the proposed mooring system as water-dependent pursuant to 310 CMR 9.12(c) for a number of reasons.  See Petitioners’ Closing Brief, at pp. 23-26.  First, they contended that “[w]hile Pilgrim itself may be an industrial facility requiring large volumes of cooling water to generate electricity during routine operations, the [proposed mooring system] is to be used when Pilgrim has been forced to shut down due to a BDBEE,” and thus, the Department “cannot legitimately tether the [proposed mooring system] for emergency events to Pilgrim’s routine daily cooling water operations and claim ‘water Dependency.’”  Id., at p. 24.  Second, they contended that the “under [the Department’s] application of the water-dependency requirement, someone could propose to suck all of the water out of Cape Cod Bay to create a giant swimming pool, and [the Department] would determine such a Project is water dependent simply because the Project is designed to suck water out of Cape Cod Bay (and even though water could be taken from other sources for the giant swimming pool).”  Id.  Lastly, they contended that the proposed mooring system is not water-dependent because there are alternative emergency cooling water supplies in the event of a BDBEE, including groundwater wells, the municipal water supply, condensate and firewater supplies, and demineralized storage tanks.  Id., at pp. 25-26.  I find none of the Petitioners’ arguments persuasive for the following reasons.

The Petitioners’ view of what water-dependent means is simply unreasonable.  As the Department aptly noted in its Closing Brief, at p. 16, “[i]t is hard to imagine a project that would be more water-dependent than [the proposed] mooring [system] installation project” given that “[t]he purpose of the moorings is to facilitate the withdrawal of water [from Cape Cod Bay]” in the event of a BDBEE in order to cool Pilgrim’s nuclear reactor and prevent a nuclear spent fuel fire.  The Petitioners completely ignore the fact that Entergy must be able to have access to Cape Cod Bay’s seawater in order to ensure that all options required by Pilgrim’s FLEX Strategy, including the proposed mooring system, are available to Pilgrim.  Mr. Harizi’s PFT, ¶¶ 13-16; Mr. Las’s PFT, ¶¶ 25-26.  Considering the nature of the proposed mooring system as well as the significant amount of sea water that would be required for the proposed mooring system if Entergy’s FLEX Strategy has to be deployed, it is not reasonable to conclude that the proposed mooring system can be located somewhere else.  In sum, the Department properly made its water-dependency determination, and the Petitioners failed to prove otherwise.


C.
The Proposed Mooring System Complies With the Applicable
Environmental Programs of the Commonwealth in Accordance with 310 CMR 9.31(1)(b) and 9.33.
The Waterways Regulations at 310 CMR 9.31(1)(b) preclude the issuance of a Chapter 91 license unless the proposed project “complies with applicable environmental regulatory programs of the Commonwealth, according to the provisions of 310 CMR 9.33.”  As discussed below, 310 CMR 9.33(1) sets forth 18 environmental regulatory programs, 14 of which do not apply to the proposed mooring system based on Mr. Hill’s unrefuted testimony that those programs do not apply to the project.  As for the four remaining environmental regulatory programs set forth in 310 CMR 9.33(1), Mr. Hill presented unrefuted testimony that the proposed mooring system complies with three of those programs and the Petitioners failed to demonstrate the project fails to comply with the remaining program.


1.
The Environmental Programs Listed in 310 CMR 9.33(1) that



Are Not Applicable to the Proposed Mooring System Based on



Mr. Hill’s Unrefuted Testimony.
Mr. Hill testified that the following environmental regulatory programs set forth in 310 CMR 9.33(1) do not apply to the proposed mooring system, and the Petitioners offered no evidence to the contrary:


(1)
310 CMR 9.33(1)(a): 

The Massachusetts Environmental Policy Act (“MEPA”), G.L. 
c. 30, §§ 61-62H and the MEPA Regulations at 301 CMR 11.00; 



(2)
310 CMR 9.33(1)(c): 

Wetlands Restriction Acts, G.L. c. 130, § 105 and

G.L. c. 131, § 40A, 310 CMR 12.00: Adopting Coastal Wetlands Orders, and 310 CMR 13.00: Adopting Inland Wetlands Orders;




(3)
310 CMR 9.33(1)(d): 

Areas of Critical Environmental Concern, G.L. c. 21A, § 2(7) and St. 1974, c. 806, § 40(E), and 301 CMR 12.00: Areas of Critical Environmental Concern;

(4)
310 CMR 9.33(1)(h): Scenic Rivers Act, G.L. c. 21, § 17B, and

302 CMR 3.00: Scenic and Recreational Rivers Orders;




(5)
310 CMR 9.33(1)(i): Massachusetts Historical Commission Act,

G.L. c. 9, §§ 26-27C, as amended by St. 1982, c. 152 and 

St. 1988, c. 254, and 950 CMR 71.00: Protection of Properties Included in the State Register of Historic Places;

(6)
310 CMR 9.33(1)(j): Mineral Resources Act, G.L. c. 21, §§ 54-58;

(7)
310 CMR 9.33(1)(k): Massachusetts Drinking Water Act, 

G.L. c. 111, §§ 159-174A, and 310 CMR 22.00: Land Application of Sludge and Septage;



(8)
310 CMR 9.33(1)(l): Underwater Archeological Resources Act,

G.L. c. 91 and c. 6, §§ 179 and 180, and 312 CMR 2.00: Massachusetts Underwater Archaeological Resources.




(9)
310 CMR 9.33(1)(m): Hazardous Waste Management Act, 

G.L. c. 21C and 310 CMR 30.000: Hazardous Waste;

(10)
310 CMR 9.33(1)(n): Solid Waste Disposal Act, 

G.L. c. 16, §§ 18-24, and 310 CMR 16.00: Site Assignment Regulations for Solid Waste Facilities;



(11)
310 CMR 9.33(1)(o): Air Pollution Act, 
G.L. c. 111, §§ 142A-142I and 310 CMR 7.00: Air Pollution Control;



(12)
310 CMR 9.33(1)(p): State Highway Curb Cuts, G.L. c. 81, § 21; 

(13)
310 CMR 9.33(1)(q): Energy Restructuring Act, 
G.L. c. 164, §§ 69G-69S, and 980 CMR 1.00-12.00; and

(14)
310 CMR 9.33(1)(r): Regional land use control statutes, including
the Martha's Vineyard Commission Act, St. 1974, c. 637, c. 831, and the Cape Cod Commission Act, St. 1989, c. 716.
Mr. Hill’s PFT, ¶ 20; Petitioners’ Closing Brief, at pp. 27-30.

2.
Mr. Hill Provided Unrefuted Testimony that the Proposed
Mooring System Complies with the Massachusetts Wetlands Protection Act (“MWPA”), G.L. c. 131, § 40, and the Wetlands Regulations at 310 CMR 10.00.

Under 310 CMR 9.33(1)(b), the proposed mooring system is subject to the MWPA and the Wetlands Regulations.  At the Hearing, Mr. Hill testified that on June 6, 2014, the Town of Plymouth’s Conservation Commission issued an Order of Conditions pursuant to the MWPA and Wetlands Regulations approving the proposed mooring system.  Mr. Hill’s PFT, ¶ 20.  Entergy’s witness, Mr. Las, confirmed that in his testimony and noted that no party appealed the Order of Conditions.  Mr. Las’s PFT, ¶ 28.  The Petitioners offered no evidence to the contrary.  See Petitioners’ Closing Brief, at pp. 27-30.  

3.
Mr. Hill Provided Unrefuted Testimony that the Proposed 

Mooring System Complies with the Marine Fisheries Laws, 

G.L. c. 130, and 322 CMR 1.00: Enforcement of Rules and

Regulations.
Under 310 CMR 9.33(1)(g), the proposed mooring system is subject to the Marine Fisheries Law, G.L. c. 130, and 322 CMR 1.00 of the Marine Fisheries Regulations.  At the Hearing, Mr. Hill testified that on November 19, 2014, DMF
 provided the Department with written comments on the proposed mooring system.  Mr. Hill’s PFT, ¶ 20.  Specifically, he testified that DMF stated that “[b]ased on the information provided, [DMF] ha[d] no recommendation on the proposed scope of work at th[at] time.”  Id.  The Petitioners neither refuted Mr. Hill’s testimony nor presented evidence that DMF opposed the proposed mooring system following the Department’s receipt of DMF’s comments in November 2014.  See Petitioners’ Closing Brief, at pp. 27-30.  Accordingly, it is reasonable to conclude that the proposed mooring system complies with the Marine Fisheries Law, G.L. c. 130, and 322 CMR 1.00 of the Marine Fisheries Regulations.  



4.
The Proposed Mooring System Complies With the Massachusetts



Clean Waters Act (“MCWA”), G.L. c. 21, §§ 26-53. 

The MCWA is one of the environmental regulatory programs listed in 310 CMR 9.33(1).  See 310 CMR 9.33(1)(e).  The MCWA “confers on the [D]epartment ‘the duty and responsibility . . . to enhance the quality and value of water resources and to establish a program for prevention, control, and abatement of water pollution.’”  Entergy Nuclear Generation Company v. Department of Environmental Protection, 459 Mass. 319, 323 (2011), citing, G.L. c. 21, § 27.  To that end, the statute authorizes the Department to “adopt standards of minimum water quality . . . ,” “prescribe effluent limitations, [and] permit programs and procedures applicable to the management and disposal of pollutants, including, where appropriate, prohibition of discharges,” “[a]dopt regulations requiring proper operation and maintenance of waste treatment facilities,” and “adopt rules and regulations which it deems necessary for the proper administration of the laws relative to water pollution and to the protection of the quality and value of water resources.”  G.L. c. 21, §§ 27(5), 27(6), 27(9) and 27(12).  The MCWA also directs that “[n]o person shall discharge pollutants into waters of the commonwealth nor construct, install, modify, operate or maintain . . . any treatment works, without a currently valid permit issued by the [Department].”  G.L. c. 21, § 43(2).

Mr. Hill testified that the proposed mooring system is not subject to the MCWA.  Mr.
Hill’s PFT, ¶ 20.  The Petitioners took a different view, contending that the project is subject to, and violates, the MCWA.  See Petitioners’ Closing Brief, at pp. 27-29.  I agree with the Petitioners that the proposed mooring system is subject to the MCWA, but disagree with them with respect to their contention that the system does not comply with MCWA.  Based on the testimonial evidence introduced at the Hearing, a preponderance of the evidence shows that the proposed mooring system complies with the MCWA.
Relying on the testimony of their witnesses, Mr. Maurer and Ms. duBois, the Petitioners contended at the Hearing that the Chapter 91 License approving the proposed mooring system authorizes Entergy to pollute Cape Cod Bay in violation of the MCWA because contaminated cooling water from Pilgrim will purportedly drain to the Bay if the proposed mooring system fails to contain a BDBEE.  Id., at pp. 27-28, citing Mr. Maurer’s Hearing testimony at AH Transcript, p. 112, lines 14-22.  They also contended that Pilgrim is operating under expired state and federal Clean Water Act permits issued pursuant to the National Pollutant Discharge Elimination System (“NPDES”) program, and if the permits are still in effect, the proposed mooring system will lead to the discharge of contaminated cooling water in Cape Cod Bay in violation of those permits.  Petitioners’ Closing Brief, at p. 28, citing Ms. duBois’ PFT, ¶ 5; Ms. duBois’ Hearing testimony at AH Transcript, p. 67, line 16; p. 68, line 5.  They contended that the proposed mooring system will lead to the discharge of contaminated cooling water because “[t]he Project is designed so that seawater [withdrawn from Cape Cod Bay through the proposed mooring system] can be sprayed on to Pilgrim in the same manner as [seawater] was used [at] Fukushima, which resulted in the release of radionuclides such as Cesium-137 to the environment.”
  Petitioners’ Closing Brief, at p. 29, citing Ms. duBois’s Hearing testimony at AH Hearing Transcript, p. 54; Mr. Maurer’s Hearing testimony at AH Transcript, p. 91, lines 1-24; p. 92, lines 1-10; p. 96, lines 8-18; p. 112, lines 1-23.  I do not find the Petitioners’ arguments persuasive for the following reasons.

First, contrary to the Petitioners’ claims, Pilgrim is operating pursuant to valid NPDES permits.  Under 314 CMR 3.09(1), an expired NPDES permit generally remains in effect until a renewed or new permit is issued provided: “(a) the permittee has made timely [and complete] application for renewal or a new permit [and] . . . (b) the Department does not renew or issue a new permit with an effective date under 314 CMR 2.08 on or before the expiration date of the previous permit.”  The Petitioners presented no evidence demonstrating that those conditions have not been met here with respect to Pilgrim’s NPDES permits.  They also did not refute the testimony of Entergy’s witness, Mr. Harizi, that Pilgrim’s existing NPDES permits “ha[ve] been administratively extended by the United States Environmental Protection Agency . . . .”  Mr. Harizi’s PFT, ¶ 16.  

I also credit Mr. Harizi’s testimony that the proposed mooring system will not lead to the discharge of any cooling water to Cape Cod Bay except in compliance with Pilgrim’s existing NPDES permits, and that there will not be any spraying or runoff or release of cooling water during the period when Pilgrim is cooling and stabilizing after a BDBEE.  
Mr. Harizi testified that “[i]n the event of a BDBEE, [Pilgrim’s FLEX Strategy] has a
series of preferred water sources on Site that should be available for at least the initial 72-hour time period [after the BDBEE] especially if the BDBEE is a severe weather-related event.”  Mr. Harizi’s PFT, ¶ 13.  “Specifically, if any of the Site’s condensate, firewater or demineralized water storage tanks become unavailable, and [local] municipal water is no longer available, then [Pilgrim] will first utilize the FLEX groundwater wells which are independent of any existing systems and also have been created to address BDBEEs.”  Id.  Only when all of these preferred water sources are exhausted or unavailable will Pilgrim need to use seawater obtained from the proposed mooring system authorized by the Chapter 91 License for emergency cooling water.  Id.  Given the multiple preferred sources of water, it is unlikely that any scenario would result in the deployment of the proposed mooring system.   Id.  This is further confirmed by the following FLEX Strategy implementation timetable that Entergy developed to maintain the necessary cooling to Pilgrim’s nuclear reactor if a BDBEE occurs and causes a loss of electrical power at Pilgrim.  Id., ¶¶ 14a-14g, 15, 16.

For the first nine hours after loss of electrical power, Pilgrim’s nuclear core will continue to be cooled by Pilgrim’s Reactor Core Isolation Cooling (“RCIC”) system using only the water present inside the Primary Containment chamber.  Mr. Harizi’s PFT, ¶ 14a.  After nine hours, Pilgrim will transition from the RCIC cooling system to the proposed mooring system for low pressure Core Cooling Function.  Id., ¶ 14b.  The proposed mooring system’s centrifugal pumps will then be used to inject seawater through the floating Kochek strainers connected to the suction pipes and into the common condensate storage tank, which will provide seawater to Pilgrim’s High Pressure Coolant Injection (“HPCI”) pump or the RCIC pump, using the existing infrastructure to the nuclear core’s feedwater lines.  Id.  Entergy has constructed this new connection in a stainless steel enclosure designed to withstand a BDBEE.  Id.  If for some reason, the connection to the condensate storage tank common suction line is not available, there is an alternative injection point for the seawater at Pilgrim’s Residual Heat Removal (“RHR”) System via the firewater to service water cross-tie to the RHR system.  Id., ¶ 14c.   
In short, there are multiple means to inject any source of external water, including seawater, as the ultimate heat sink to Pilgrim in the event of a BDBEE, and contrary to the Petitioners’ claims, there will be no need to “spray” water onto Pilgrim as was done at the Fukushima Nuclear Power Plant.  Id., ¶ 14d.  The Petitioners’ witness, Mr. Maurer, incorrectly assumed that Entergy would need to spray water “to apply the emergency cooling water to Pilgrim . . .” when, in fact, the primary objective of the FLEX Strategy is to prevent the conditions that led to the damage at Fukushima and the need to spray water in such an uncontrolled manner.  Id.  The FLEX Strategy was designed to safely cool down Pilgrim’s nuclear reactor core in a controlled manner, using all the lessons-learned from Fukushima.  Id.
Additionally, the alternative connection of any external water sources to the injection points described above will have necessary backflow prevention and other means to prevent the reverse flow of water from Pilgrim to the Cape Cod Bay.  Id., ¶ 14e.  The external water injected into the nuclear reactor core will flow through the safety relief valves or other flow path to the suppression pool (“the Torus”) which, in the absence of electrical power to maintain cooling, is designed to be flooded if necessary.  Id., ¶ 14f.  Approximately 72 hours after the BDBEE, there will be a transition to the FLEX groundwater wells or other water sources, which can provide sufficient makeup water for an indefinite period of time, thus completing the safe cool down of Pilgrim.  Id., ¶ 14g.  

To summarize, in the event of a BDBEE, the SFP at Pilgrim will be cooled adequately by the addition of make-up water as needed, although no make-up water would be needed during the initial 72-hour period after a BDBEE as there is sufficient water in the spent fuel pool to absorb the heat for that initial period.  Id., ¶ 15.  Also, the goal of implementing the FLEX Strategy is to maintain cooling and stability at Pilgrim for 30 days after a BDBEE, at which point normal recovery resources and organizational structure would re-commence and any required disposal or cleanup of contaminated materials would occur, including fuel removal and storage activities.   Id., ¶ 16.  During that 30-day period, there would not be any need to discharge cooling water as the FLEX Procedures do not involve the discharge of any water from Pilgrim.  Id.  After the 30-day period, any discharges will continue to comply with Pilgrim’s existing NPDES permits.  Id.   

5.
The Proposed Mooring System Complies With the Massachusetts



Ocean Sanctuaries Act (“MOSA”), G.L. c. 132A, §§ 12A, 13-16, 18,
and the MOSA Regulations at 302 CMR 5.00. 
Under 310 CMR 9.33(1)(f), the proposed mooring system is subject to MOSA and the MOSA Regulations because the system’s moorings will be located within the Cape Cod Ocean Sanctuary, which is defined by MOSA as “[t]hat body of water known as Cape Cod Bay and lying southerly of the Bay Closing Line between Brant Rock in the Town of Marshfield and Race Point in the town of Provincetown as established on the aforementioned Marine Boundary Map of the Commonwealth, and lying seaward of the mean low-water line.”  G.L. c. 132, § 13; Mr. Las’s PFT, ¶ 27.  

MOSA, which is administered by the Commonwealth’s Office of Coastal Zone Management (“CZM”), “prohibits activities that may significantly alter or endanger the ecology or appearance of the ocean, seabed, or subsoil of [ocean] sanctuaries or the Cape Cod National Seashore.”  http://www.mass.gov/eea/docs/czm/fcr-regs/ma-env-permit-guide-2003.pdf (at p. 23 Ocean Sanctuaries Act).  CZM does not issue any licenses or permits under MOSA “but acts through the regulatory process of other agencies, particularly the [Department’s] Chapter 91 Waterways Program.”  Id.  After a c. 91 License application is filed with the Department, CZM staff submit written comments to the Department on the application during the public comment period.  Id.  In accordance with 310 CMR 9.13(2)(b), the “Department shall presume that a project is consistent with [MOSA] unless [CZM] submits a notice of its intent to participate and 
written comments during the public comment period.”  

The Petitioners contend that the proposed mooring system violates MOSA for the same reasons discussed above that they claimed the system violates MCWA.  See Petitioners’ Closing Brief, at pp. 27-30.  At the Hearing, however, Mr. Hill testified that CZM provided no comments to the Department on Entergy’s Chapter 91 License application for the proposed mooring system during the public comment period.  Mr. Hill’s PFT, ¶ 20.  The Petitioners offered no evidence to the contrary.  See Petitioners’ Closing Brief, at pp. 27-30.  Accordingly, pursuant to 310 CMR 9.13(2)(b), the Department properly presumed that the proposed mooring system complies with MOSA, and the Petitioners’ contentions that the proposed mooring systems violates MOSA are without merit.  

D.
The Proposed Mooring System Complies With the Applicable Standards
Governing the Preservation of Water-Related Public Rights In Accordance With 310 CMR 9.31(1)(d) and 9.35.

310 CMR 9.31(1)(d) provides that “[n]o [Chapter 91] license or permit shall be issued by the Department for any project . . . unless [the] project: . . . complies with applicable standards governing the preservation of water-related public rights, according to the provisions of 310 CMR 9.35.”  310 CMR 9.35(1), in turn, provides that:

[a proposed] project shall preserve any rights held by the Commonwealth in trust for the public to use tidelands . . . for lawful purposes; and shall preserve any public rights of access that are associated with such use. 

The Regulation addresses issues such as navigation, free passage over and through water, fishing and fowling, on-foot passage, compensation for interference, management of areas accessible to the public, and limitations on liability for a proposed project that includes measures to accommodate public pedestrian access in accordance with 310 CMR 9.35.  See 310 CMR 9.35(2)-9.35(6).  


Based on Mr. Harizi’s and Mr. Hill’s testimony, the Department properly determined that the proposed mooring system complies with the applicable standards governing the preservation of water-related public rights as set forth in 310 CMR 9.35 due to Pilgrim’s location within a federal Safety and Security Exclusion Zone (“Exclusion Zone”) established by the U.S. Coast Guard (“Coast Guard”) following the September 11, 2001 (“911”) terrorist attack on the United States.  Entergy’s Closing Brief, at pp. 10-11; Department’s Closing Brief, at p. 19; Mr. Harizi’s PFT, ¶¶ 24-26; Exhibits 5 and 6 attached Mr. Harizi’s PFT; Mr. Hill’s PFT, ¶¶ 21-22.  Indeed, Mr. Harizi’s testimony shows that the public is prohibited from entering the Exclusion Zone.

Mr. Harizi testified that the moorings of the proposed mooring system will be located within the Exclusion Zone.  Mr. Hariz’s PFT, ¶ 24; Exhibit 5 to Mr. Harizi’s PFT.  Federal regulations at 33 CFR Part 165.115 provide that “[e]ntry into or movement within th[e] [Z]on[e] is prohibited unless authorized by the [Coast Guard] Captain of the Port Boston.”  Id.  The Exclusion Zone “close[s] certain waters of Cape Cod Bay near Pilgrim . . . and land adjacent to those waters”; “prohibit[s] entry into or movement within a portion of Cape Cod Bay and adjacent shore areas”; and according to the Coast Guard, “[is] needed to ensure public safety and prevent sabotage or terrorist acts.”  Mr. Hariz’s PFT, ¶ 25; Exhibit 6 to Mr. Harizi’s PFT.  Mr. Harizi testified that “[t]o date, nobody has received authorization from the [Coast Guard] Captain of the Port Boston, or his authorized patrol representative, to enter the Exclusion Zone.”  Mr. Hariz’s PFT, ¶ 26.  The Petitioners offered no evidence to the contrary.  See Petitioner’s Closing 
Brief, at pp. 30-31.  

Notwithstanding their lack of evidence, the Petitioners nevertheless contend that 
“[t]he . . . Exclusion Zone does not extinguish the public’s c. 91 rights in [the] Tidelands [where the moorings of the proposed mooring system will be located]” and that “[e]ven if the public lacks rights to physically enter the Exclusion Zone the title to the Tidelands themselves remains vested in the Commonwealth and the public retains rights in them [as set forth in 310 CMR 9.35].”  Petitioner’s Closing Brief, at pp. 30-31.  The Petitioners’ contentions are not persuasive for a number of reasons.

First, as discussed above, the moorings of the proposed mooring system will be located in Private Tidelands and not Commonwealth Tidelands as the Petitioners have contended in this case.  Although Private Tidelands are “held by a private person subject to an easement of the public for the purposes of navigation and free fishing and fowling and of passing freely over and through the water,” 310 CMR 9.02 (definition of “Private Tidelands”), the Exclusion Zone bars public access to the Private Tidelands area where the proposed mooring system will be located.   Mr. Harizi’s PFT, ¶¶ 24-26; Exhibits 5 and 6 attached Mr. Harizi’s PFT; Mr. Hill’s PFT, ¶ 22.  Moreover, as Mr. Hill testified without any contrary probative evidence from the Petitioners, even if the public continues to have rights to access and use the area at the Pilgrim site covered by the Exclusion Zone, the presence of two moorings will not significantly interfere with any Chapter 91 rights of the public to fishing, fowling, and navigation.  Mr. Hill’s PFT, ¶¶ 21-22.  He testified that “[b]ased on the thousands of moorings that [he has] observed in tidelands, it is . . . [his] opinion that even if the public had access to the waters and shoreline adjacent to the Entergy site that the proposed mooring system would not significantly interfere with the public rights which exist in tidelands.”  Id., ¶ 22.
E.
The Proposed Mooring System Complies With the Applicable Standards
Governing Engineering and Construction of Structures In Accordance With 310 CMR 9.31(1)(f) and 9.37.  
310 CMR 9.31(1)(f) provides that “[n]o [Chapter 91] license or permit shall be issued by the Department for any project . . . unless [the] project: . . . complies with applicable standards governing engineering and construction of structures, according to the provisions of 310 CMR 9.37.”  310 CMR 9.37(1) provides that “[a]ll fill and structures shall be designed and constructed in a manner that”:

(a)
is structurally sound, as certified by a Registered Professional

Engineer;

(b)
complies with applicable state requirements for construction in

flood plains, in accordance with the State Building Code, 780 CMR and as hereafter may be amended, and will not pose an unreasonable threat to navigation, public health or safety, or adjacent buildings or structures, if damaged or destroyed in a storm; and

(c) 
does not unreasonably restrict the ability to dredge any channels.

The Petitioners contend that the proposed mooring system fails to comply with 310 CMR 9.31(1)(f) and 9.37(1) because in their view, “[the] evidence [at the Hearing] established that the Project has serious design flaws and is unlikely to operate as intended.”  Petitioners’ Closing Brief, at p. 31.  The Petitioners’ contention is without merit for the following reasons.

Mr. Hill testified that “[b]ased on [his] professional knowledge and experience, . . . the [proposed mooring system] complies with 310 CMR 9.31(1)(f) and 9.37(1) [because] . . . [t]he proposed helical moorings with associated buoys and outhaul lines are of a typical design that [he] ha[s] seen on numerous other projects [along the Massachusetts coastline] that [he] ha[s] reviewed.”  Mr. Hill’s PFT, ¶ 23.  He testified that the only difference between the proposed mooring system and the other mooring systems he has reviewed is that the latter are generally utilized to secure recreational and commercial vessels or floating docks which have a far greater mass and surface area than the proposed mooring system’s suction pipes and strainers that would be attached to the moorings in the event of a BDBEE.  Id.  
Mr. Hill’s testimony that the proposed mooring system complies with 310 CMR 9.31(1)(f) and 9.37(1) was corroborated by Mr. Las.  In accordance with the requirement of 310 CMR 9.37(1)(a) that a Registered Professional Engineer certify the structural soundness of a proposed project, Mr. Las, a Massachusetts Professional Engineer experienced in Chapter 91 Licensing matters, certified the proposed mooring system’s design and construction as being structurally sound.  Mr. Las’s PFT, ¶¶ 1-16, 31a-31c, 32.  Logically, it was incumbent on the Petitioners to present a Professional Engineer experienced in Chapter 91 Licensing matters as an expert witness to refute Mr. Las’s certification.  Undisputedly, none of the Petitioners’ witnesses were Massachusetts Professional Engineers, and, accordingly, were not in a position to effectively refute Mr. Las’s certification.  The Petitioners’ only engineering expert witness, Mr. Maurer, is neither a Registered Professional Engineer nor experienced in Chapter 91 Licensing matters.  AH Transcript, p. 77, lines 2-3, 6-24; p. 78, line 1.  Simply stated, the Petitioners failed to meet their burden under 310 CMR 9.37(b) to show that the proposed mooring system is 
structurally unsound and poses an unreasonable threat to public health or safety.

F.
The Proposed Mooring System Complies With the “Proper Public 
Purpose Requirement” of 310 CMR 9.31(2).

310 CMR 9.31(2) provides that:

[n]o [Chapter 91] license or permit shall be issued by the Department for any project on tidelands or Great Ponds, except for water-dependent use projects located entirely on private tidelands, unless [the] project serves a proper public purpose which provides greater benefit than detriment to the rights of the public in [the] [tide]lands.
By its terms, 310 CMR 9.31(2) explicitly exempts water-dependent use projects on Private Tidelands from the requirement that the project serve a proper public purpose providing greater benefit than detriment to the rights of the public in the tidelands.   As such, the Department was not required to make a “proper public purpose” determination for the proposed mooring system because as discussed above the project will be located entirely in Private Tidelands.

Even if the proposed mooring system was located in Commonwealth Tidelands, the proper public purpose requirement of 310 CMR 9.31(2) would be met because 310 CMR 9.31(2)(a) provides that “[t]he Department shall presume [the requirement] is met if the project is a water-dependent use project.”  Under 310 CMR 9.31(3), this presumption can only be overcome in two instances: (a) the project opponent demonstrates that the project fails to meet the basic requirements for a Chapter 91 License as set forth in 310 CMR 9.31(1) or (b) “a clear showing is made by a municipal, state, regional, or federal agency that requirements beyond those contained in [the Waterways Regulations] are necessary to prevent overriding detriment to a public interest which [the] agency is responsible for protecting . . . .”  Here, the Petitioners have failed to rebut the presumption because, as discussed above, the proposed mooring system satisfies the basic requirements for a Chapter 91 License as set forth in 310 CMR 9.31(1).  They also have presented no evidence that a municipal, state, regional or federal agency has made a “clear showing [pursuant to 310 CMR 9.31(3)(b)] . . . that requirements beyond those contained in [the Waterways Regulations] are necessary to prevent overriding detriment to a public interest which [the] agency is responsible for protecting . . . .”  

Lastly, contrary to the Petitioners’ assertions at pp. 26-27 of their Closing Brief, the proposed mooring system does serve a proper public purpose: “[to be] one of several options to bring cooling water to [Pilgrim’s nuclear reactor] in the event of [a BDBEE]” in order to prevent or minimize the occurrence of another Fukushima Nuclear Power Plant catastrophe.  Mr. Hill’s PFT, ¶ 24; Mr. Harizi’s PFT, ¶ 8; NRC’s March 2012 Order, at p. 3.  As Mr. Hill testified: “[h]aving multiple options [to Pilgrim’s nuclear reactor in the event of a BDBEE] can only serve to enhance public safety.”  Mr. Hill’s PFT, ¶ 24.  Mr. Hill testified that “[i]n the numerous public comment letters that [he] . . . reviewed and the verbal comments [he] heard during the public hearing [on Entergy’s Chapter 91 License application], [he] found no convincing argument that would overcome that presumption that the proposed moorings serve a proper public purpose.”  Id.

CONCLUSION

For the reasons discussed in detail above, JRWA demonstrated standing to challenge the Chapter 91 License as an “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b), and the 12 Residents demonstrated standing to challenge the Chapter 91 License as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c).  However, both JRWA and the 12 Residents failed to demonstrate that the Department improperly issued the Chapter 91 License to Entergy approving its proposed mooring system at Pilgrim.  A preponderance of evidence demonstrated that the Department properly issued the Chapter 91 License to Entergy.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the Chapter 91 License.  

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  
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� The 12 residents consist of six residents of Plymouth, Massachusetts and six residents of several Cape Cod Communities.  Petitioners’ Appeal Notice, at p. 2.  The six Plymouth residents are: (1) Christine Bostek, (2) Virginia Curcio, (3) Frances Pickett, (4) Norman Pierce, (5) David Seaverns, and (6) Karen Vale.  The six Cape Cod residents are: (1) Janet Azarovitz of West Falmouth, Massachusetts; (2) Brian Boyle of Truro, Massachusetts; 


(3) William Maurer of Falmouth, Massachusetts; (4) John Nichols of East Orleans, Massachusetts; (5) Lee Roscoe of Brewster, Massachusetts; and (6) Margaret Stevens of Pocasset, Massachusetts.  Id.  





� The Fukushima Nuclear Power Plant disaster is discussed below, at pp. 7-11.





� Pre-filed Testimony of E. Pine duBois, June 28, 2015 (“Ms. duBois’ PFT”), ¶ 1; Exhibit 1 to Ms. duBois’ PFT; Rebuttal Testimony of E. Pine duBois, September 18, 2015 (“Ms. duBois’ PFT”); AH Transcript, at p. 29, lines 1-10; AH Transcript, p. 30, lines 18-24; p. 31, lines 1-7.      





� Pre-filed Direct Testimony of William Maurer, June 28, 2015 (“Mr. Maurer’s PFT”), ¶¶ 1-4; Rebuttal Testimony of William Maurer, September 17, 2015 (“Mr. Maurer’s Rebuttal PFT”); AH Transcript, p. 75, lines 23-24; p. 76, lines 1-6, 13-23; p. 77, lines 2-3, 6-24; AH Transcript, p. 78, lines 1, 8-10.   





� “GIS” is the acronym for “Geographic Information System”:





a computer system capable of capturing, storing, analyzing, and displaying geographically referenced information; that is, data identified according to location. Practitioners also define a GIS as including the 








procedures, operating personnel, and spatial data that go into the system.





In the Matter of Gary Vecchione, OADR Docket No. WET-2014-008, Recommended Final Decision (August 28,





2014), 2014 MA ENV LEXIS 76, at 21, n.7, adopted as Final Decision (September 23, 2014), 2014 MA ENV LEXIS 77.





� Pre-filed Direct Testimony of Stephen B. Sovick, June 29, 2015 (“Mr. Sovick’s PFT, ¶¶ 1-3; Exhibit 1 to Mr. Sovick’s PFT; Rebuttal Testimony of Stephen B. Sovick, September 18, 2015 (“Mr. Sovick’s Rebuttal PFT”); AH Transcript, p. 119, lines 9-18.  





� Pre-filed Testimony of Philip D. Harizi, July 29, 2015 (“Mr. Harizi’s PFT”), ¶¶ 1-6.  





� Professional Engineers are licensed by the Commonwealth’s Board of Registration of Professional Engineers and Professional Land Surveyors (“the Board”) and subject to vigorous licensing requirements by the Board. http://www.mass.gov/ocabr/licensee/dpl-boards/en/about-the-board.html. “Board members are members of the National Council of Examiners for Engineering and Surveying, which prepares national examinations for the regulated professions, develops uniform standards for comity registration among the states, and acts as a clearinghouse for the law enforcement activities of its member boards.”  Id. The Board “establishes, monitors and enforces qualifying standards for the engineering and land surveying professions . . . to [e]nsure that persons practicing in these professions are competent to practice and are not endangering the life, health, safety and welfare of the public.” Id.  According to the Board, it “applie[s] strict standards of education and experience for its licensees, as well as in administering examinations in Fundamental Knowledge and Principles and Practice to determine a candidate’s competence to practice engineering and land surveying.”  Id. The Board licenses Professional Engineers and land surveyors by conducting interviews, and oral and written examinations of license applicants to verify their qualifications. Id. The Board also takes disciplinary action against licensees for engineering or land surveyor practices that do not comport with established engineering or surveying standards.  Id.





� Pre-filed Testimony of Eric J. Las, P.E., LEED, AP, July 29, 2015 (“Mr. Las’s PFT”), ¶¶ 1-7.





� A copy of the NRC’s March 2012 Order is contained in Exhibit 2 to Mr. Harizi’s PFT.





� The NRC defines “design basis events” as :





conditions of normal operation, including anticipated operational occurrences, design basis accidents, external events, and natural phenomena for which the [nuclear] plant must be designed to ensure the 





following functions: 





(1) The integrity of the reactor coolant pressure boundary; 





(2) The capability to shut down the reactor and maintain it in a safe shutdown condition; or 





(3) The capability to prevent or mitigate the consequences of accidents which could result in potential offsite exposures comparable to the applicable guideline exposures set forth in [NRC regulations], . . . as applicable.





http://energy.gov/sites/prod/files/2013/12/f5/Reckley.pdf.  “Beyond-design-basis external events” are “events that are very unlikely but beyond the current design-basis requirements” for nuclear power plants.  http://www.nrc.gov/reactors/operating/ops-experience/japan-dashboard/regulatory-framework.html.  These external events include natural phenomena such as earthquakes and tsunamis.  Id.   





� On December 16, 2013, the NRC approved Entergy’s OIP after concluding “that [Entergy] ha[d] provided sufficient information [for the NRC] to determine that there is reasonable assurance that the plan, when properly implemented, will meet the requirements of [the NRC March 2012 Order].”  Mr. Harizi’s PFT, ¶ 17; Exhibit 4 to Mr. Harizi’s PFT.


� The Kochek Strainers are known as the “Kochek Big Water Self-Leveling Floating Strainers” manufactured by the Kochek Co., a specialty fire equipment company based in Connecticut.  � HYPERLINK "http://www.kochek.com/FireEquipment/about_fire.aspx" �http://www.kochek.com/FireEquipment/about_fire.aspx�; � HYPERLINK "http://www.kochek.com/products/productList.aspx?uid=381-155-467" �http://www.kochek.com/products/productList.aspx?uid=381-155-467�. 





� The Appeals Court’s decision in NYFA affirmed the November 22, 2011 Final Decision of the Department’s Commissioner in an administrative appeal that the petitioner in that case filed with the Office of Appeals and Dispute Resolution (“OADR”) challenging the Department’s denial of the petitioner’s request that tidelands at its property be categorized as “Private Tidelands” instead of “Commonwealth Tidelands.”  88 Mass. App. Ct. at 214-17.  The Commissioner’s Final Decision adopted the Recommended Final Decision of the Presiding Officer who adjudicated the administrative appeal.  See In the Matter of Navy Yard Four Associates, LP, Docket No. 2010-062, Recommended Final Decision (November 21, 2011), 2011 MA ENV LEXIS 119, adopted as Final Decision (November 22, 2011), 2011 MA ENV LEXIS 122 (“Matter of NYFA”).       


� The provisions of 310 CMR 9.12 are discussed below, at pp. 44-47.


� At this juncture, it is important to note that the relevancy, admissibility, and weight of evidence that the parties sought to introduce at the Hearing was governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(8)(a).  Under G.L. 


c. 30A, § 11(2):


 


[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law.  Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.  Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.





Under � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=fd77b7088579d900e1075536c20a4358&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2010%20MA%20ENV%20LEXIS%20183%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=16&_butInline=1&_butinfo=310%20MA%20ADMIN%201.01&_fmtstr=FULL&docnum=11&_startdoc=11&wchp=dGLbVzS-zSkAW&_md5=0c9fe556d6325b13a985c1635ef295af" �310 CMR 1.01(8)(a)�, “[t]he weight to be attached to any evidence  . . . rest[ed] within the  discretion of the Presiding Officer. . . .”  





� “Estuaries are special bodies of water occurring when the sea extends inland and meets the mouth of a river or stream[s].”  http://www.oceanscience.net/estuaries/about.htm.





� Both Entergy and the Department argued that this eight mile distance cuts against JRWA’s standing claim.  Entergy’s Closing Brief, at p. 3; Department’s Closing Brief, at p. 8.  I disagree because eight miles is well within any area that might be contaminated by radioactive materials released by Pilgrim in the event that the proposed mooring system fails to contain a BDBEE.  See Ms. duBois’ Rebuttal PFT, ¶ 42; Exhibit 10 to Ms. duBois’s PFT (Report to the Massachusetts Attorney General On the Potential Consequences Of A Spent-Fuel-Pool Fire At the Pilgrim or Vermont Yankee Nuclear Plant, Jan Beyea, Ph.D (2006).


� DMF “is responsible for the conservation of marine fisheries resources[,] includ[ing] managing both recreational and commercial harvesting of saltwater finfish, shellfish, and crustaceans like lobster and crab.”  http://www.mass.gov/eea/agencies/dfg/about.





� CCS is a private non-profit research and conservation organization based in Provincetown, Massachusetts.  http://coastalstudies.org.


 


� The Massachusetts Estuaries Project is a joint project of the Department and the University of Massachusetts at Dartmouth’s School for Marine Science and Technology.  http://www.oceanscience.net/estuaries.  The Project was established to study and address the problems that nutrients, such as phosphorus and nitrogen, have caused to the estuaries of Southeastern Massachusetts: the harbors and bays of Cape Cod, and Buzzards Bay and the Islands.  Id.  These estuaries are the habitat for shellfish and sea grasses and breeding grounds for important commercial offshore marine fisheries.  Id.  Rapid population growth over the last several decades in these estuary areas has created an abundance of nutrients such as phosphorus and nitrogen, which have acted as a fertilizer to aquatic plants causing the buildup of invasive weed and algal growth that has changed water quality and destroyed productive shellfish areas.  Id.   








� See Mr. Harizi’s PFT, ¶¶ 13, 14a-14g, 15-26 and Mr. Las’s PFT, ¶¶ 9-16, 31a-31c, and 32 responding to Ms. duBois’s and Mr. Maurer’s claims that the FLEX Strategy mooring system will not contain a BDBEE.





� See note 1, at pp. 1-2 above.





� In light of my ruling that the 12 Residents have standing to proceed collectively as a Ten Residents Group pursuant to 310 CMR 9.17(1)(c), it is not necessary for me to address the issue of whether any of the 12 Residents would have standing as an individual “aggrieved person” pursuant to 310 CMR 9.02 and 9.17(1)(b) to challenge the Chapter 91 License.  However, I state for the Administrative Record that each of the 12 Residents would have been hard pressed to demonstrate standing as an individual “aggrieved person” because none of them, except for Mr. Maurer, submitted PFT.  PFT from each of the 12 Residents was necessary to determine whether the proposed mooring system as approved by the Department’s Chapter 91 License might cause each of the 12 Residents to suffer an injury in fact, which would be different either in kind or magnitude from any injury, if any, that the general public could suffer and which is within the scope of the public interest protected by G.L. c. 91 and G.L. c. 21A.  Mr. Maurer’s PFT and Rebuttal PFT did not address standing; it only addressed the Petitioners’ contention that the proposed mooring system would not contain a BDBEE.    


�  The Report is entitled “Massachusetts Chapter 91 Mapping Project, Final Report, June 9, 2006.”  Mr. Hill’s PFT, ¶ 13.  A copy of the Report was introduced in evidence at the Hearing as Exhibit No. 5.  AH Transcript, p. 289, lines 7-24; p, 291, lines 4-24; p. 292, lines 1-21.  For ease of reference, I refer to the Report as the “BSC c. 91 Mapping Report” in the text above.





� Armstrong was “the exceptional instance” because the petitioner in that case rebutted the presumptive lines by demonstrating through “unusually compelling, site-specific evidence, backed by expert testimony” that portions of the petitioner’s marina in Marshfield, Massachusetts was not subject to c. 91 jurisdiction.  2012 MA ENV LEXIS 33, at 1-9, 24-81.  The petitioner’s evidence included: (1) expert testimony from a Professional Engineer showing the inaccuracy of historical plans relied upon the BSC project team to establish the presumptive lines and (2) a multitude of reliable site specific plans and maps supporting the petitioner’s claims.  Id.    


� The USCS was created by Congress in 1807 to chart the U.S. coastlines.  http://www.lib.noaa.gov/noaainfo/heritage/coastandgeodeticsurvey/index.html.  In 1878, the USCS became the U.S. Coast and Geodetic Survey (“USC&GS”) after its responsibilities expanded to conducting geodetic surveys into the interior of the country.  Id.  In 1965, the USC&GS became a component of the U.S. Environmental Sciences Services Administration (“ESSA”), and five years later, in 1970, ESSA expanded and was reorganized into the NGS, a division of NOAA.  Id.


�  According to the U.S. Geological Survey (“USGS”), a scientific agency within the U.S. Department of Interior responsible for studying the landscape of the United States and its natural resources, “[c]onventional aerial photographs contain image distortions caused by the tilting of the camera and terrain relief,” and “[t]he process of orthorectification removes these distortions and creates an orthophoto—an image that looks like an aerial photograph [but] has the uniform scale and planimetric accuracy of a map.”  See http://online.wr.usgs.gov/ngpo/doq/doq_history.html.





� Under the Waterways Regulations at 310 CMR 9.02, fill is defined as:





any unconsolidated material that is confined or expected to remain in place in a waterway, except for: material placed by natural processes not caused by the owner or any predecessor in interest; material placed on a beach for beach nourishment purposes; and dredged material placed below the low water mark for 














purposes of subaqueous disposal.





A structure is defined as:





any man-made object which is intended to remain in place in, on, over, or under tidelands, Great Ponds, or other waterways. . . .





310 CMR 9.02.  Revetment is specifically included within the definition of a structure, along with “any pier, wharf, dam, seawall, weir, boom, breakwater, bulkhead, riprap, . . ., jetty, piles (including mooring piles), line, groin, road, causeway, culvert, bridge, building, parking lot, cable, pipe, pipeline, conduit, tunnel, wire, or pile-held or other permanently fixed float, barge, vessel or aquaculture gear.”  Id.  





� Mr. Richardson served as the Commonwealth’s Attorney General from 1967 to 1969 prior to joining former U.S. President Richard Nixon’s administration in1969.  Elliot L. Richardson Papers, Library of Congress, Biographical Note, at pp. 5-6.  http://memory.loc.gov/service/mss/eadxmlmss/eadpdfmss/2010/ms010302.pdf.  He held several posts in the Nixon administration, including U.S. Attorney General.  Id.  He is best known for refusing to comply with former President Nixon’s order in 1973 to fire Special U.S. Prosecutor Archibald Cox during the height of the Watergate scandal that eventually led to the end of Mr. Nixon’s Presidency in 1974.  Id., at pp. 7-8. 


 


� The Waterways Regulations became effective October 1, 1990.  See 310 CMR 9.09(1).





� See note 19, at p. 20 above regarding DMF’s role in enforcing the Commonwealth’s Marine Fisheries laws.





� Cesium-137 (“Cs-137”) is one of the byproducts of nuclear fission processes in nuclear reactors and nuclear weapons testing.  http://emergency.cdc.gov/radiation/isotopes/cesium.asp.  Small quantities of Cs-137 can be found in the environment from nuclear weapons tests that occurred in the 1950s and 1960s and from nuclear reactor accidents, such as the Chernobyl power plant accident in 1986, which distributed Cs-137 to many countries in Europe.  Id.  External exposure to large amounts of Cs-137 can cause burns, � HYPERLINK "http://emergency.cdc.gov/radiation/glossary.asp" \l "ars" �acute radiation sickness�, and even death.  Id.  Exposure to Cs-137 can increase the risk for cancer because of exposure to high-energy gamma radiation.  Id.  Internal exposure to Cs-137, through ingestion or inhalation, allows the radioactive material to be distributed in the soft tissues, especially muscle tissue, exposing these tissues to the beta particles and gamma radiation and increasing cancer risk.  Id.





� The provisions of 310 CMR 9.37(2)-9.37(4) relate to the construction of new or expanded buildings, seawalls, bulkheads, revetments, breakwater structures, and pipelines and conduits which are not involved in this case.


 





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
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