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By His Excellency

MITT ROMNEY

Governor

EXECUTIVE ORDER NO. ____ (04-__)


GOVERNOR'S DIVERSITY AND EQUAL OPPORTUNITY INITIATIVE

Superseding Executive Order No. 452 (03-10)

Preamble

For more than two centuries, each generation has endeavored to fulfill Massachusetts’ constitutional promise of freedom and equality for every citizen.  As times have changed, however, so too have the responsibilities incumbent on those charged with protecting and upholding the principles of the Commonwealth’s founding document.

Today, the people of Massachusetts are joined together in a common recognition that every person – regardless of race, age, gender, ethnicity, sexual orientation, disability, veteran status or background – should have the opportunity to reach their full potential.  Moreover, we acknowledge the necessity to overcome longstanding barriers of discrimination.  All of us need to commit every day to foster a culture of inclusion and to create a level playing field in our schools, communities, businesses and government.

As Governor, I welcome the opportunity to recommit the Commonwealth to Affirmative Action and the bedrock principles of fairness and equality.  With these principles as our guide, the promise of Massachusetts will remain unlimited for years to come for all our citizens.

If genuine diversity and equality are to thrive in the Executive Branch, it will be because the right climate has been created.  We want to move beyond simply valuing diversity to understanding that diversity is valuable.  When we are each accountable for ensuring equal opportunity through diversity, then this commitment will be made a permanent part of our society and culture.


WHEREAS, securing diversity, non-discrimination and equal opportunity shall be the policy of the Executive Branch of the Commonwealth of Massachusetts in all of its decisions, programs and activities;


WHEREAS, the Executive Branch of State Government recognizes the importance of Affirmative Action, equal opportunity and diversity in State employment and State business;


WHEREAS, the Executive Branch shall, through the Office of Diversity and Equal Opportunity, endeavor to: comply with all federal and state reporting requirements; ensure that all activities are in compliance with applicable state and federal laws; identify and remove barriers to making programs and services accessible to all the citizens of Massachusetts; and develop partnerships with public and private organizations to share best practices for enhancing diversity; 


WHEREAS, the Executive Branch shall, through the Office of Diversity and Equal Opportunity, endeavor to plan and implement community outreach and diversity recruitment programs to increase the diversity of job applicants; and establish guidelines, outcomes, assessments and remedial implementation measures for Secretariat diversity plans and ensure the compliance and accountability of each Secretariat with its diversity plan;


WHEREAS, the population and demographic makeup of the Commonwealth makes appreciation of the diversity of our citizens imperative;


WHEREAS, it is in the best interest of the Commonwealth to value the difference among its employees and all those with whom it does business;


WHEREAS, creating a culture of inclusion that leverages diverse perspectives – from all races, ages, genders, ethnicities, sexual orientations, disabilities, veteran statuses or backgrounds – is the central objective of this Executive Order and the goal of my administration;

NOW, THEREFORE, I, MITT ROMNEY, Governor of the Commonwealth of Massachusetts, by virtue of the authority vested in me as Supreme Executive Magistrate, Part 2, c. 2, § I, Art. I, do hereby supersede Executive Order No. 452 (03-10), and order as follows:

Article I     Authority

This Executive Order applies to all state agencies in the Executive Branch.  For purposes of this Order the words “state agencies” shall mean all executive offices, boards, commissions, agencies, departments, divisions, councils, bureaus, and offices, now existing and hereafter established.   

Article II   Office of Diversity and Equal Opportunity 

An Office of Diversity and Equal Opportunity is hereby established within the Commonwealth’s Human Resources Division, or any successor agency, to provide assistance necessary to state agencies in carrying out this Order and to ensure compliance with all applicable state and federal laws.  A Director of the Office of Diversity and Equal Opportunity shall be selected by, report to and serve at the pleasure of the Chief Human Resources Officer.  The Director of the Office of Diversity and Equal Opportunity is responsible for ensuring the day-to-day implementation of and full compliance with all state and federal employment laws, and any programs and policies of the Commonwealth regarding diversity and equal opportunity.

The primary purpose of the Office of Diversity and Equal Opportunity shall be to ensure compliance with all state and federal laws and to encourage the recruitment and retention of talented individuals from all backgrounds at every level of government.  In addition, the overall goals of the Office of Diversity and Equal Opportunity shall include:

Creating a State workplace that welcomes, respects and values people of all abilities, cultures, nationalities, religions, races, genders, sexual orientations, ethnic backgrounds and veterans status;

Ensuring that diversity is reflected in all government activities;

Identifying and removing barriers to making programs and services accessible to all the citizens of Massachusetts;

Developing partnerships with public and private organizations to share best practices for enhancing diversity;

Planning and implementing community outreach and diversity recruitment programs to increase the diversity of job applicants;

Establishing guidelines, outcome, assessments and remedial implementation measures for Secretariat diversity plans and ensuring the compliance and accountability of each Secretariat with its diversity and Affirmative Action plans;

Complying with all federal and state reporting requirements. 

 Ensuring that all activities are in compliance with applicable state and federal laws.

The Office of Diversity and Equal Opportunity shall promulgate guidelines identifying the reporting requirements of each Secretariat and agency.  The guidelines shall be posted on ODEO’s website and may be updated from time to time by ODEO.  A copy of the current guidelines are attached as Appendix A to this Order.

Article III
Chief Human Resources Officer 

The personnel administrator as the chief human resources officer (the “Chief Human Resources Officer”) of the Commonwealth shall be responsible for the implementation and administration of this Order.  The Chief Human Resources Officer shall also serve as the Chief Diversity Officer for the Commonwealth.

The Chief Diversity Officer shall have overall responsibility for this Order including, but not limited to, issuing guidelines to ensure that the scope of this Order remains consistent with subsequent legislation and/or administrative policies affecting the executive branch.  

Each Secretariat shall appoint a Director of Diversity, who may also hold another position in the Secretariat, to report to the Secretary.   In addition, each agency and /or cluster shall appoint a Diversity Officer.  The Secretariat Director of Diversity, along with the Agency or Cluster Diversity Officer (who also has a direct reporting relationship to the Secretary or Agency head), will collaborate to ensure that a diversity plan is developed and to monitor its implementation.  In addition to reporting to their respective Secretary, the Directors of Diversity shall report to the Director of the Office of Diversity and Equal Opportunity regarding issues of diversity and equal opportunity.

Each Secretariat shall have affirmative action and diversity plans on file. The affirmative action/diversity plan shall be updated, at a minimum, every two years, with assessment/outcome and remedial implementation reports annually.  The affirmative action/diversity plan shall be consistent with the goals of this Order through policies which affirmatively address past and historically disadvantaged population groups identified through any and all federal and state laws, including, but not limited to, any federal requirements regarding affirmative action plans, and the guidelines contained here.

An annual report detailing actions taken during the fiscal year to implement its affirmative action and diversity plans shall be required to be filed with the Office of Diversity and Equal Opportunity by July 30th of each year for the period ending June 30th. 

The Office of Diversity and Equal Opportunity shall promulgate guidelines identifying the roles of each Director of Diversity and Diversity Officer.  The guidelines shall be posted on ODEO’s website and may be updated from time to time by ODEO.  A copy of the current guidelines are attached as Appendix B to this Order.

Article IV     Definitions: 

For purposes of the Executive Order, the following terms shall have the following definitions:

Affirmative Action (AA): A policy or program that seeks to redress past discrimination by increasing opportunities for underrepresented groups.  For example, in the area of employment, affirmative action is accomplished by taking specific steps to identify, recruit, hire and/ or develop for advancement, persons who are identified as part of a specific protected class.
Equal Opportunity (EO):  An organization’s efforts to ensure that all personnel, service programs, policies and practices will be formulated and conducted in a manner that provides equal access to all employees and applicants.

Diversity:  A policy that values differences among the Commonwealth’s employees and all those with whom it does business.  These differences include but are not limited to race, gender, color, national origin and ancestry, religion, age, mental/physical disability, sexual orientation, veteran’s status, organizational level, economic status, geographical origin, marital status, communication and learning styles, and other characteristics and traits.   The goal of this policy is to develop an inclusive environment that capitalizes on each individual’s talents, skills and perspectives in order to increase organizational productivity and effectiveness.

Article V
Declaration of Policy 
Non-discrimination and equal opportunity are the policy of the Executive Branch of the Commonwealth of Massachusetts in all of its decisions, programs and activities. Through this policy, the Commonwealth will develop an inclusive environment that capitalizes on each individual’s talents, skills and perspectives in order to increase organizational productivity and effectiveness. 

This Order is intended to track, as well as supplement Federal and Massachusetts laws, including, but not limited to, Massachusetts General Laws Chapter 151B, and Articles CVI and CXIV of the Amendments to the Massachusetts Constitution, and is designed to protect individual employment rights, and to assure compliance with this Order’s policy of non-discrimination and equal opportunity.  All agency personnel shall prominently post a copy of this policy on agency bulletin boards, and or electronic boards.

Non-discriminatory policy 

In keeping with the policy of Executive Order________, and state and federal laws, no state agency may base employment decisions on or take actions that discriminate based on national origin, ethnicity, ancestry, religion, race, color, gender, sexual orientation, age, veteran status, disability, or retaliation for participation in an informal or formal discrimination complaint.  Each state agency shall take immediate, positive and aggressive measures to ensure equal opportunity in the areas of recruitment, hiring, performance management, promotion, demotion or transfer, layoff or termination, rate of compensation, in-service or apprenticeship training programs, and all terms and conditions of employment.
Article VI
State Services and Facilities: 

All services performed by state agencies shall be without discrimination based on culture, national origin, religion, creed, race, color, gender, sexual orientation, ancestry, age, veteran status or disability (see more detailed information in Article IX).  No state facility shall be used in the furtherance of discriminatory pattern or practice, nor shall any state agency become party to any arrangement, or plan that has the effect of sanctioning such patterns or practices. 

Article VII
Contracts 

State or state-assisted contracts for goods or services regardless of amount shall contain an article requiring the implementation of Affirmative Action policies as well as non-discriminatory employment practices by contractors, subcontractors, and suppliers of goods and services based on culture, nationality, religion, race, gender, sexual orientation, ethnic background, age, veteran status or disability before any contacts are awarded.  The nondiscrimination article shall include provisions requiring contractors and suppliers of goods and services to give written notice and verifiable proof of their employment, hiring practice and subcontractors practices regarding affirmative action policies and guidelines under this article to any labor union, association or brotherhood with which they have a collective bargaining or other agreement; as well as giving such notice to minority and women contractors, and to minority contractor associations. This section does not address issues of removing barriers with respect to people with disabilities.  Please refer to Article IX of this Order entitled “people with disabilities” for more details.

Such contractual provisions shall be fully and effectively enforced through the contracting agency or Operational Services Division and any breach of them shall be regarded as a material breach of the contract subject to appropriate sanctions.  The Massachusetts Commission Against Discrimination shall be responsible for determining compliance with nondiscrimination and affirmative action sections of state contracts.  In the event of a finding of noncompliance with these provisions, the contracting agency shall impose such contract sanctions, consistent with the law and contractual agreements, as it may deem appropriate to attain full and effective enforcement
Article VIII
Housing 

No person, corporation or firm which is licensed or chartered by the state to engage in the business of selling, leasing, renting, financing, building or developing housing accommodations shall discriminate against any prospective buyer, lessee, or tenant because of race, color, religion, national origin, ancestry, language, receipt of public assistance, membership in the armed forces, gender, age, marital status, children, disability, or veteran status, nor shall any licensee or charter holder seek to promote the sale of lease of any residential property on the grounds that a person of particular racial , religious or ethnic background has established or will establish residence in the neighborhood.

Any real estate broker or salesman, corporate owner, lending institution, homebuilder, or developer who fails to comply with this policy shall be subject to such disciplinary action as is consistent with the legal authority, and rules and regulations of the appropriate licensing or regulatory agency, and of state statute.

There shall be no segregation or discrimination in any publicly assisted housing based upon race, color, gender, sexual orientation, religion, creed, disability, veterans’ status, language, or national origin.  The prevention and elimination of racial, ethnic and religious segregation shall be an objective in all decisions involving the selection of new, publicly assisted housing sites, the development and execution of urban renewal plans, and the management and placement of tenants in public housing.  The Department of Housing and Community Development, and the Massachusetts Commission Against Discrimination shall assist local authorities in promoting integrated housing in state supported or state supervised projects.

In dispersing of financial assistance, including, but not limited to, loans and grants, the Department of Housing and Community Development shall require grant recipients to undertake affirmative action designed to eliminate patterns and practices of discrimination in employment and housing, due to race, color, gender, ancestry, national origin, marital status, children, religion, and creed.  At the request of the MCAD, the Department of Housing and Community Development, prior to approving such grants, shall develop, subject to the review and revision by MCAD, rules regulations and procedures necessary to implement and attain the goal of nondiscrimination and affirmative action by grant recipients.
Article IX
People with Disabilities 
  

To ensure that the Executive Branch understands and carries out its responsibilities to protect the rights of all people with disabilities as required under Massachusetts and federal laws, including, but not limited to, the Americans with Disabilities Act (ADA), 42 U.S.C. §§12131-12134 and § 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, the Director of the Massachusetts Office on Disability (hereafter the MOD Director) shall hereby be responsible for executive branch coordination of the ADA (as designated ADA Coordinator), the Rehabilitation Act (as designated 504 Coordinator) and related laws.  The goal of the Commonwealth shall be to ensure that all Executive Branch programs, activities, and services do not discriminate against people with disabilities.   

Consistent with its statutory duties under Massachusetts General Laws Chapter 185, et seq. and Chapter 7, § 4G, MOD is designated to work with state agencies to provide practical, mission-sensitive solutions to problems associated with disability related compliance by:

· Keeping up-to-date with ADA, the Rehabilitation Act and related federal and state requirements and informing state agency coordinators about practices, policies, interpretations, and changes; 

· Providing on-going technical assistance to state agencies to address specific concerns or questions; 

· Providing training to state agencies; 

· Issuing written guidance reflecting best practices and procedures for compliance; and

· Working cooperatively with the Office on Diversity and Equal Opportunity and the Massachusetts Commission Against Discrimination to wherever possible harmonize their complimentary roles.

Each state agency is ultimately responsible for its own legal compliance.  To facilitate compliance efforts, agency heads are responsible for ensuring that their agencies work with MOD to provide practical, mission-sensitive solutions to disability issues by:

1. Appointing a state agency coordinator (the “ADA Coordinator”) to work with MOD and notifying MOD’s director of the appointment; 

2. Ensuring that the ADA Coordinator is knowledgeable about ADA, the Rehabilitation Act and related federal and state requirements, and attends relevant training and information sessions; 

3. Updating the agencies "Self-Evaluation" and the "Transition Plan" as necessary; 

4. Implementing the provisions of its completed “Transition Plan” concerning its relations with employees and the public; 

5. Reviewing and making the necessary modifications to its physical plant as described in its "Transition Plan"; and 
6. Contacting MOD for technical assistance to address specific concerns or questions.
The MOD shall have the authority to issue all necessary guidelines for persons with disabilities.

No state agency may discriminate against a qualified individual with a disability.  Each state agency shall take immediate positive and aggressive measures to ensure equal access to employment and advancement in employment for individuals with disabilities, people with disabilities should be considered in all areas of employment, including hiring, promotion, demotion, transfer, recruitment, lay-off or termination, rate of compensation, benefits, in-service or apprenticeship training programs, and all other terms and conditions of employment.  The Office of Diversity and Equal Opportunity, in coordination with MOD, shall promulgate guidelines concerning the Commonwealth’s policy regarding the employment of people with disabilities.  The guidelines shall be posted on ODEO’s website and may be updated from time to time by ODEO, in conjunction with MOD.  A copy of the current guidelines are attached as Appendix C to this Order.

This Order is intended to supplement and parallel federal and state laws designed to protect individuals with disabilities from any form of discrimination, including but not limited to, the Federal Rehabilitation Act of 1973, as amended; the Americans with Disabilities Act, as amended, Massachusetts General Laws, Chapter 151B; and Article CXIV of the Massachusetts Constitution.

Article X
Vietnam Era Veterans 

The Executive Branch shall continue to provide Vietnam Era Veterans with protected privileges through the veteran’s certification process. The certification process is designed to ensure that Vietnam Era Veterans and persons disabled as a result of participating in the Vietnam conflict fully participate and have equal access to employment opportunities. Certification affords the Vietnam Era Veteran affirmative action status in hiring, promotions, demotions, transfers, and reductions in force.  

Veterans must provide the Office of Diversity and Equal Opportunity with an application and a certified copy of their Department of Defense (DD) Form 214.  The form must clearly identify the type of discharge, dates of active duty, name and social security number.  Active duty does not include members of the Reserves or National Guard.  

The criteria by which the request for certification is verified is: (1) a person who served on active duty for a period of more than 90 days, any part or which occurred between August 5, 1964 to May 7, 1975 and was discharged or released with other than a dishonorable discharge; or (2) was discharged or released from active duty for a service connected disability if any part of such active duty was performed between August 5, 1964 and May 7, 1975. 

If an application does not satisfy the established criteria, a formal rejection notification must be sent to the applicant so that the veteran may appeal the denial.  

Article XI
State Education, Counseling and Training Programs 

All educational, counseling and vocational guidance programs, and all apprenticeship and on-the-job training programs of state agencies, or in which state agencies participate, shall be open to all qualified persons, without regard to race, color, religion, creed, national origin, age, gender, sexual orientation, disability, or ancestry.  Such programs shall be conducted to encourage the fullest development of the interests, aptitudes, skills, and capacities of all students and trainees, with special attention to the problems of culturally deprived, disabled, or economically disadvantaged persons.

Those state agencies responsible for educational counseling and training programs shall take positive steps to ensure that all such programs are free from unlawful bias.

Expansion of the training opportunities under these programs shall also be encouraged with a view toward involving larger numbers of participants from those segments of the labor force where the need for upgrading levels of skill is greatest
Article XII
Health Care 

All private health care facilities including licensed or chartered by the state, including, but not limited to, hospitals, nursing homes, convalescent homes, rest homes and clinics, shall be required to comply with the state policy of nondiscrimination in their patient admissions and in health care service as a condition of continued participation in any state program, or in any educational program licensed or accredited by the state, or to be eligible to receive any form of assistance. 

Article XIII
Private Educational Institutions 

All private educational institutions, licensed or chartered by the state, including professional, business and vocational training schools, shall, at the request of the MCAD, be required to show compliance with the state policy of nondiscrimination in their student admissions and other practices as a condition of continued participation in any state program or eligibility to receive any form of state assistance.  However, these institutions may pursue their own otherwise lawful practices to promote equal opportunity and diversity in their student admission. 
Article XIV
State and Regulatory Agencies

State agencies shall not discriminate by considering race, gender, sexual orientation, color, religion, creed, national origin, disability, or ancestry in granting, denying or revoking a license or charter, nor shall any person, corporation, or business firm which is licensed or chartered by the state unlawfully discriminate against, or segregate, any person on such grounds.  All businesses licensed or chartered by the state shall operate on a nondiscriminatory basis, according equal treatment and access to their services to all persons.

Any licensee of a charter holder who fails to comply with this policy shall be subject to such disciplinary action as is consistent with law, and the legal authority and rules and regulations of the regulatory agency.  State agencies which have the authority to grant, deny or revoke licenses or charters must actively utilize their authority to prevent any person, corporation or business firm from discriminating because of race, color, religion, creed, national origin, gender, sexual orientation age, disability, or ancestry, or from participating in any practice which may have an illegal, discriminatory effect on women and minority persons within the population.  The Massachusetts Commission Against Discrimination shall review and approve all procedures, rules and regulations used to implement this policy.

Article XV
Public Schools 

By law, it is the policy of the Commonwealth of Massachusetts to require all school committees to adopt, as educational objectives, the promotion of equal and integrated education, and the correction of existing racial imbalance in the public schools.  The prevention or elimination of racial imbalance shall be an objective in all decisions involving the drawing or altering of school attendance lines, and the selection of new school sites.  The Department of Education shall also pursue a program of promoting fair employment practices for certified teachers, and shall periodically examine its publications and educational materials to assure that they are a realistic representation of the world's peoples and their contributions to history and culture.

The Board of Education shall develop and cause to be implemented rules and regulations designed to effectuate Chapter 622 of the Acts of 1971 (Massachusetts General Laws c. 76, Sec. 5), and shall ensure that the School Building Assistance Bureau requires that all new school buildings and facilities are designed so as to assure that male and female students are provided equal physical facilities.

The Massachusetts Commission Against Discrimination may intervene and act to develop affirmative action programs in order to remedy existing patterns or practices of discrimination, which may have a disparate effect on the education of women and minority groups, as defined by the MCAD. 

Article XVI
State Financial Assistance 

State agencies disbursing financial assistance, including, but not limited to, loans and grants, shall require recipient organizations and agencies to undertake affirmative action programs designed to eliminate patterns and practices of discrimination due to race, color, gender, sexual orientation or national origin, subject to the approval of the MCAD, for non-state agency recipients, and the Office of Diversity and Equal Opportunity for state agency recipients. At the request of the MCAD, state agencies disbursing such assistance shall develop, subject to review and revision by the MCAD, rules, regulations and procedures necessary to implement the goals of nondiscrimination and affirmative action. 

Article XVII
State Forms 

All state agencies shall exclude from “any forms that request information” any item or inquiry expressing any limitation or specification as to race, color, creed, religion, national origin, gender, age, or disability, unless the item or inquiry is expressly required by statute, is deemed by the MCAD to be a bona fide occupational qualification, or, in the case of a disability, is deemed, by the Human Resources Division and/or the Office of Diversity and Equal Opportunity, to be a bona fide qualification.  However, if such an item or inquiry is required in good faith for a proper purpose, and prior written permission for its use has been given to the agency or appointing authority by the MCAD, then such practice may be allowed.  
Article XVIII
Complaint Resolution Process 

The Office of Diversity and Equal Opportunity shall promulgate guidelines establishing a complaint resolution process.  The guidelines shall be posted on ODEO’s website and may be updated from time to time by ODEO.  A copy of the current guidelines are attached as Appendix D to this Order.

Article XIX
Non-Compliance 
The Director of the Office of Diversity and Equal Opportunity shall monitor agencies within the Executive Branch for compliance with this Order. The Director of the Office of Diversity and Equal Opportunity shall investigate instances of non-compliance with approved Affirmative Action and Diversity plans.  
The standard and accountability measures established by each Secretary will establish the framework under which the Governor will hold the Secretary accountable for non-compliance. The Secretary shall be held accountable for non-compliance by the following measures, including, but not limited to, his or her job status, authority, compensation, or termination of employment.  The Governor or his designee shall invoke hiring freezes and suspend certain privileges  (i.e. merit increases, salary incentives and delegation rights) enjoyed by the Secretary until such time as the Secretariat becomes compliant, immediately following assessment and outcome review period.  

The Office of Diversity and Equal Opportunity shall administer a review process.  The review process will aid ODEO in determining the Agency or Secretariat whose senior managers are leading their diversity efforts based on their submitted plans and our expectations.  If a Secretariat fails to conform to the standard established for the Secretariat, then ODEO shall identify and establish a suitable course of action for the under-performing Secretariat to remedy the situation.  

The Director will accept and adjudicate complaints alleging non-compliance in the provision of disability-based on reasonable accommodations in employment by the Commonwealth, as addressed in the articles in this Order concerning persons with disabilities.  

The ODEO shall work cooperatively with the Massachusetts Commission Against Discrimination (MCAD) and the Massachusetts Office on Disability (MOD), and any other state, federal or municipal agency with jurisdiction over discrimination related matters in furtherance of the goals of this Order.

ODEO will refer all requests for technical assistance involving discrimination based on disability, as well as any complaints of discrimination based on disability that are outside the scope of ODEO’s activities under these guidelines, to MOD.  Such referrals will include but not be limited to complaints that may illegally discriminate based on disability and any complaint of discrimination that involves issues other than employment.  In the course of its activities, information may be presented to ODEO that reasonably suggests a violation of state or federal anti-discrimination law.  In the event that such information is presented to the ODEO, the ODEO shall advise MOD of any information suggesting discrimination based on disability.
In addition, the Director of the Office of Diversity and Equal Opportunity shall refer to the MCAD any information that he/she believes may constitute a violation of the laws.  The MCAD shall initiate complaints against those agencies or persons who it has reason to believe are in violation of the laws of the Commonwealth.  

In the performance of its responsibilities under this Order, the MCAD shall have the full cooperation of all state agencies. State agencies shall comply with the MCAD’s requests for information concerning practices inconsistent with the state policy of non discrimination and equal opportunity, and said agencies shall follow its lawful directives for giving effect to that policy.  Where appropriate, the MCAD shall promulgate guidelines, rules, and regulations aiding the implementation and enforcement of this executive order.  Nothing in these guidelines or within this Order shall be deemed to diminish the powers, duties, or jurisdiction of the MCAD including, but not limited to, its powers to act with respect to complaints against any agency or person. 

Notwithstanding the foregoing, the Chief Diversity Officer and the Director of the Office of Diversity and Equal Opportunity may, at anytime, request and shall receive, such information from all state agencies they deem appropriate for purposes of monitoring compliance. 

Article XX
Mandated Diversity Training

In furtherance of our efforts to continue to heighten awareness and educate the workforce of the Commonwealth around issues of diversity and affirmative action, all Agency Heads, managers, supervisors and employees are required to attend mandated Diversity Training that shall utilize the Diversity Curriculum that was designed for the Commonwealth.
Article XXI
The Advisory Council 

To ensure ongoing input by subject matter experts and interested parties in the area of diversity strategies, policies, programs, practices and oversight to the Diversity efforts of the Commonwealth, the Governor’s Diversity and Equal Opportunity Advisory Council (“Advisory Council”) is hereby established.  The Advisory Council shall be made up of members of public and private organizations.  The Chief Diversity Officer shall serve as Chair of the Governor’s Advisory Council.  The Advisory Council shall consist of no more than fifteen (15) members appointed by the Governor.  The Advisory Council shall include, but not be limited to: one member recommended by the Speaker of the House of Representatives, one member recommended by the President of the Senate, one member recommended by the Attorney General, one member from organized labor, one member from a veteran’s organization, one member from an educational institution, one member from a civic association, one member from a business association, the Director of Workforce Development or a designee and five at-large members.  Each Advisory Council member shall be appointed by the Governor for a term coterminous with the Governor.  All members shall serve without compensation in a solely advisory capacity to and at the pleasure of the Governor.

The Advisory Council may call and rely upon the expertise and services of individuals and entities outside of its membership for research, advice, support or functions necessary and appropriate to further and accomplish its mission.  

The Advisory Council shall meet at such times and places as determined by the Chair, but no less than quarterly, and shall advise the Governor on key policy issues and best practices.  The Advisory Council shall provide written recommendations to the Governor no less than semi-annually.  Such recommendations shall include, but not be limited to, specific actions that the Commonwealth should implement to ensure that the objectives of this Executive Order are accomplished and that diversity and equal opportunity are considered in the management of the Commonwealth. 

Article XXII. 
Effective Date

This Order shall take effect immediately and shall continue in effect until amended, superseded or revoked by subsequent Executive Order.

Given at the Executive Chamber in Boston

this _____th day of _____ in the year our Lord two thousand four, and of the Independence of the United States of America two hundred twenty eight.







_______________________________

MITT ROMNEY, GOVERNOR

Commonwealth of Massachusetts

________________________________




SECRETARY OF THE COMMONWEALTH

WILLIAM FRANCIS GALVIN

GOD SAVE THE COMMONWEALTH OF MASSACHUSETTS
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Appendix A

The following reports will be required from all Secretariats and agencies:

Quarterly and Annual reports on Affirmative Action Progress (EEO-4 Reports with narratives)

Biennial Diversity Plans (inclusive of AA placement goals)

Annual Progress Reports on Diversity Plans 
The Office of Diversity and Equal Opportunity will prepare the following reports:

Quarterly Summary report on diversity progress (inclusive of AA placement goals)

Annual Report to: 

The Joint Committee on Public Service and Commerce and Labor due by December 1st of each year

Annual Report for distribution on progress of Diversity (inclusive of Affirmative Action placement goals) in the Commonwealth due by January 1st of each year

Biennial Joint Report to the Equal Employment Opportunity Committee (EEOC) 
Appendix B

Roles (Directors of Diversity, Cluster /Agency Diversity Officers)  
Director of Diversity

The Director of Diversity is a highly placed, full-time employee, exempt from civil service.  The role of the Director of Diversity has two basic components: (1) AA/EO compliance; and (2) Diversity planning.  This position shall report directly to the Secretary and shall include, but not be limited to, the following duties:

Compliance:

(1) Managing and overseeing internal compliance with the AA/EO programs for the Secretariat in the following:

a. Affirmative Action Planning

b. Affirmative Market Program (AMP)*

c. American With Disabilities Act (as it relates to employment)

d. Reductions in workforce 

e. Hiring process 

i. Recommends approval or disapproval and sign-offs on all appointment forms and personnel requisitions for their Secretaries

(2) Drafting, implementing, enforcing and monitoring the secretariat’s diversity plan (inclusive of affirmative action placement goals)

(3) Reviewing and providing feedback on the agency or cluster level diversity plan (inclusive of affirmative action placement goals)

(4) Designing and implementing innovative strategies to address under-representation in the Secretariat 

(5) Executive accountability measures for non-compliance of Affirmative Action/diversity standards after each reporting period 

(6) Preparing quarterly reports tracking the Secretariat’s progress of affirmative action goals 

(7) Conducting investigations of allegations of discrimination and sexual harassment**

(8) Serving as the facilitator in the third phase of the Compliant Resolution Process (internal grievances)

(9) Meeting the established AMP objectives and reporting timelines (applicable to AMP Coordinators)

* The Affirmative Market Program Coordinator shall also report to the Executive Director of the Affirmative Market Program, pursuant to Executive Order 390, reference is only made here in the event the Affirmative Market Program Coordinator and the Director of Diversity are one in the same.

** Issues of workplace harassment and workplace violence should be referred to the Labor Relations Director for handling.

Diversity Planning:

(10) Drafting, implementing and monitoring policies and procedures that support the administration’s diversity program

(11) Developing programs that encourage the recruitment and retention of diverse talented individuals

(12) Collaborating with the Director of the Office of Diversity and Equal Opportunity on diversity plans (which includes Affirmative Action Planning) and diversity training

Implementing systems of accountability to support diversity 

Promoting a workplace culture that values, respects and supports diversity

(13) Modeling a commitment to diversity and an inclusive workplace

(14) Promoting and encouraging on-going Diversity and Equal Opportunity learning through:

a. Legal updates

b. Affirmative action updates

c. Monthly news letters

d. Seminars/Workshops

e. Publishing a calendar of events

i. Upcoming trainings

ii. Dates of Diversity Observances

Agency/Cluster Diversity Officer

The Agency/Cluster Diversity Officer is a highly placed, full-time employee, exempt from civil service.  The role of the Agency/Cluster Diversity Officer has two basic components: (1) AA/EO compliance; and (2) Diversity planning.  This position shall report directly to the Commissioner or Agency Head and shall include, but not be limited to, the following duties:

Compliance:

(15) Managing and overseeing internal compliance with the AA/EO programs for the agency/cluster in the following:

a. Affirmative Action Planning

b. Reductions in workforce 

c. Hiring process 

d. Recommends approval or disapproval and sign-offs on all appointment forms and personnel requisitions which are reported to the Secretariat Director of Diversity 

(16) Drafting, implementing and monitoring the agency/cluster level Affirmative Action and diversity plans

a. Sending a diversity plan to secretariat director of diversity for further review and approval

b. Conducting utilization analysis when preparing plan

c. Taking appropriate remedial action when analysis indicates

(17) Conducting agency/cluster level investigations of allegations of discrimination and sexual harassment* 

(18) Overseeing employment related reasonable accommodation process at the agency/cluster level

(19) Preparing agency/cluster level quarterly reports tracking the progress of affirmative action placement goals

* Issues of workplace harassment and workplace violence should be referred to the Labor Relations Director for handling.

Diversity Planning:

(20) Assisting the Director of Diversity in drafting, implementing and monitoring policies and programs that support the Governor’s diversity initiative at the agency/cluster level

(21) Collaborating with the Director of Diversity on diversity plans and diversity training

(22) Performing community outreach and initiating recruitment programs to increase the diversity of the applicant pool

(23) Promoting a workplace culture that values, respects and supports diversity

(24) Modeling a commitment to diversity and an inclusive workplace

Appendix C

Employment of People with Disabilities

Section 1.  The Director of ODEO will accept and adjudicate complaints alleging non-compliance in the provision of disability-based reasonable accommodation in employment by the Commonwealth.  ODEO will refer al requests for technical assistance involving discrimination based on disability, as well as any complaints of discrimination based on disability that are outside the scope of ODEO’s activities under these guidelines, to MOD.  Such referrals will include, but not be limited to, complaints that allege discrimination based on disability and any complaint of discrimination that involves issues other than employment.  In the course of its activities, information may be presented to ODEO that reasonably suggests a violation of state or federal anti-discrimination law.  In the event that such information is presented to the ODEO, the ODED shall advise MOD of any information suggesting discrimination based on disability.

 Section 2.
Definitions

Many of the definitions below are taken directly from those in the Massachusetts Commission Against Discrimination Guidelines: Employment Discrimination on the Basis of Handicap - Chapter 151B.  Moreover, the law in this area is subject to change.  Accordingly, ODEO will be guided by the rules and precedents of the MCAD and shall update these definitions, in cooperation with MOD, through guidelines from time to time.
(1)
Accessibility:  Elimination of barriers; environmental, physical, procedural or emotional, which can prevent an individual with a disability from equal opportunity.  Each agency is responsible for its implementation of the program to eliminate all barriers within its own particular environment.  

(2)
ADA Coordinator: The highly placed responsible individual designated by an agency head, under 28 C.F.R.  §35.107(a), (hereafter “this part”) to coordinate its efforts to comply with and carry out its responsibilities under the Americans with Disabilities Act, including any investigation of any complaint communicated to it alleging its noncompliance with this part or alleging any actions that would be prohibited by this part.  The requirement for designation of an employee responsible for coordination of efforts to carry out responsibilities under this part is derived from U.S. Department of Justice Regulations found at 28 C.F.R. §35.107. The requirement for designation of a particular employee helps to ensure that individuals are able to easily find a responsible person who is familiar with the requirements of the Act, as well as this part, and who can communicate those requirements to other individuals in the agency who may be unaware of their responsibilities. 
(3)
Agency:  Any agency of the Executive Branch of state government or other agency within the Commonwealth which is obligated under this Order or which elects to voluntarily comply with this Order, including, but not limited to, all executive offices, secretariats, agencies, departments, divisions, subdivisions, boards, commissions, and authorities.

(4)
Americans with Disabilities Act (ADA) 41 U.S.C. §12,101 et seq.: Legislation that gives civil rights protection to individuals with disabilities similar to those provided to individuals on the basis of race, sex, national origin and religion.  It guarantees equal opportunity for individuals with disabilities in public accommodations, employment, transportation, state and local government services, and telecommunications. 

(5)
Authority:  The Massachusetts Bay Transportation Authority, the Massachusetts Port Authority, the Massachusetts Water Resources Authority, the Massachusetts Housing and Finance Authority, the Massachusetts Convention Center, and any other authority created by the General Court. 

(6)
Competent Medical Authority: A physician, osteopath or psychologist licensed by the Commonwealth of Massachusetts, including a physician or psychiatrist from a Veterans Administration Hospital or clinic or from a Massachusetts Department of Mental Health facility or, for the limited purpose of diagnosing pregnancy and pregnancy-related incapacity, a nurse-midwife or nurse practitioner who meets the educational and certification requirements mandated by state law and/or regulations.  

(7)        Designated State Agency: A state agency including, but not limited to, the  

            Commission for the Blind, Commission for the Deaf and Hard of Hearing, 

            Department of Mental Health, Department of Mental Retardation, or the 

            Massachusetts Rehabilitation Commission which, because of the nature of its

            mission and function, has reason to have verified the individual's disability-

            related information.

(8)       Director:  The Director of the Office of Diversity and Equal Opportunity.

(9)      Diversity Officer: A highly placed individual who reports directly to the agency 

           head and is responsible for the development, implementation, coordination and

           monitoring of the agency’s diversity plan (including AA placement goals).

(10)   Disability: (a) A physical or mental impairment which substantially limits one or 

          more major life activities, (b) a record of such impairment; or (c) being regarded

          as having such impairment. Unless specifically stated to the contrary, disability in

          these guidelines shall be synonymous with the term “handicap” as used in Chapter

         151B §1 (16), (17) of the General Laws and its implementing regulations in 804

         C.M.R. §3.01 (5).

(11)    Discrimination: Treating an individual differently from others similarly situated

           with respect to the terms, conditions or privileges of employment because he or 

           she is a member of a class protected by law.  It may involve, but is not limited to:

A.
harassment, by creating, or allowing to exist, an environment hostile to an individual’s membership in a protected class,

B.
failing to provide an individual a reasonable accommodation to an individual’s disability;

C.
pursuing a practice or policy, which, while it appears neutral on its face, has a disproportionate impact on individuals who are members of a protected class.
(12)      Equal Employment Opportunity Commission (EEOC): The federal agency 

             responsible for setting affirmative action and anti-discrimination policy and 

             procedures for employment of individuals with disabilities and the enforcement

             there of under a variety of federal laws.

(13)
Essential Functions of the Job: Those functions that must necessarily be performed by an employee in order to accomplish the principal objectives of the job. Put another way, the "essential functions" are those that are not incidental or tangential to the job in question.  Several considerations bear on whether particular job functions are or are not essential:

A.
First, functions that are identified as part of a job but which are in fact rarely or never performed will not likely be considered essential.

B.
Second, in determining whether a job function is essential, the EEO Commission will ask whether removing a given function from the job would fundamentally change the nature of the job in question. Thus, for example, while a firefighter may only be called upon to withstand the intense heat of flames on very rare occasions, removing this function from his/her job would fundamentally change the nature of the job.

C.
Other considerations may also be taken into account in determining whether or not certain functions are essential to the job. Consideration shall be given to the employer’s judgment as to what functions of a job are essential, and if an employer has prepared a timely written job description, this description shall be considered evidence of the essential functions of the job, but will not be binding.  

D.
Additional considerations bearing on whether a function is essential include the amount of time spent on the job performing the function, the terms of a collective bargaining agreement, the work experience of past incumbents in the job, and the current work experience of incumbents in similar jobs.
(14)
504 Coordinator:  A highly placed individual designated by an agency head to be responsible for its compliance with Federal Regulation (e.g. 45 C.F.R. Part 84) implementing Section 504 of the Rehabilitation Act of 1973 prohibiting discrimination against otherwise qualified persons, on the basis of disability, under programs and activities receiving Federal financial assistance, in most cases this will be the ADA coordinator.

 (15)
Impairment: A physiological disorder affecting one or more of a number of body systems, or a mental or psychological disorder. The following conditions, for example, are not impairments: environmental, cultural, and economic disadvantages; homosexuality, bisexuality and other sexual orientation; normal pregnancy; personality traits that are not caused by mental or psychological disorders; normal deviations in height, weight, or strength; the current, illegal use of a controlled substance, or the non-dependent use of alcohol.  Individuals with illnesses, such as hepatitis, tuberculosis or AIDS, may be considered to have a disability. 
(16)
Massachusetts Office on Disability (MOD): the state agency created by M.G.L. chapter 6 § 185, ET seq. It is responsible for overseeing compliance by the Commonwealth with the Americans with Disabilities Act (ADA), Section 504 of the Rehabilitation Act of 1973, M.G.L. chapter 151B and other disability related laws and regulations.  Among other responsibilities, MOD provides technical assistance to state agencies and their appointing authorities for and monitors compliance with the nondiscrimination aspect of this Order and for state compliance with the all state and federal disability related laws and regulations.

(17)
Major Life Activities: One of many functions, which includes, but is not limited to, caring for one’s self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning and working, M.G.L. c.151B, §1(20).  Other examples of major life activities include sitting, standing, lifting and mental and emotional processes such as thinking, concentrating and interacting with others. 
(18)
Massachusetts Commission Against Discrimination (MCAD): The state agency created by M.G.L. c.6, §56, responsible for enforcing the Commonwealth’s laws against discrimination in employment, housing, public accommodations, education and credit.  In addition to receiving, investigating and deciding complaints of discrimination, the commission is charged by statute to make recommendations to agencies and officers of the Commonwealth or its political subdivisions in aid of its policies and the purposes of the anti-discrimination law and to obtain, upon request, and utilize the services of all executive departments and agencies.

(19)   Mitigating Measures: The determination of whether an individual has a disability

          is made without consideration of whether the person’s impairment has been or can 

          be alleviated by the use of corrective devices or other mitigating measures, such as

          medication, auxiliary aids or prosthetic devices.  For example, an employee who is

          legally blind, but whose vision is correctable with glasses, may be considered

          "disabled" because his impairment substantially limits his ability to perform

          the major life activity of seeing.  Similarly, an employee with a serious mental

          illness that affects her ability to work in a broad range of jobs may be

          considered disabled," even if the symptoms of the mental illness can be mitigated

          or   eliminated by medication. 

(20) Office of Diversity and Equal Opportunity (ODEO): The Office of Diversity and Equal Opportunity is hereby established within the Human Resources Division, or any successor agency, to provide the assistance necessary to state agencies in carrying out this Order. The primary purpose of the Office of Diversity and Equal Opportunity shall be to ensure compliance with all state and federal laws and to encourage the recruitment and retention of talented individuals from all backgrounds at every level of government.

(21)
Person with Disability: Any person who: (a) has a physical or mental impairment which substantially limits one or more major life activities; (b) has a record of such impairment; or (c) is regarded as having such impairment.
(22)
Protected Status: That status accorded to individuals with disabilities who have voluntarily self‑identified as such, in conformance with the policies identified in this Order, to receive the benefits of affirmative action.  

(23)
Qualified Person with a Disability: A person with a disability who can perform the essential functions of a job with or without reasonable accommodation. 

(24)
Reasonable Accommodation: An adjustment or alteration that enables a person with a disability to apply for jobs, to gain access to the work environment, to perform job duties, or to enjoy the benefits and privileges of employment.  
(25)
Record of Impairment: A person is considered to have a  "disability" if s/he has a past record or medical history of a physical or mental impairment that substantially limits one or more major life activities, even though the impairment may no longer exist.  For example, a person who was treated for cancer five years earlier but who has been cancer-free since that time may still be entitled to protection under the law as a “person with a disability." 

(26)
Regarded as Having an Impairment / Perceived Disability: An individual is considered to have a “disability," even if s/he has no physical or mental impairment that substantially limits one or more major life activities, if the individual is regarded as having such an impairment.  For example, a person who has high blood pressure or a spinal defect or is morbidly obese might have no functional impairments, but may be "disabled" if their employer regards such condition as a health risk or believes that hiring him/her will increase employee group insurance rates.  
(27)
Substantially Limits: An impairment is substantially limiting if it prohibits or significantly restricts an individual’s ability to perform a major life activity as compared to the ability of the average person in the general population to perform the same activity. The determination of whether impairment substantially limits a major life activity depends on the nature and severity of the impairment, the duration or expected duration of the impairment, and the permanent or long-term impact of the impairment. An impairment substantially limits an individual’s ability to work if it prevents or significantly restricts the individual from performing a class of jobs or a broad range of jobs in various classes. Chronic or episodic disorders that are substantially limiting may be disabilities; isolated medical problems (such as a broken arm that heals normally) and illnesses of short duration usually are not disabilities. 
(28)
Undue Hardship: Significant difficulty or expense when considering the nature and cost of an accommodation, the overall financial resources of the agency, number and type of employees and facilities and the type of operations of the agency. 

Section 3.
Reasonable Accommodation
(1)
Each agency shall provide reasonable accommodation to the known physical and/or mental limitations of an otherwise qualified applicant or employee with a disability, unless the agency demonstrates that the accommodation would impose an undue hardship, as defined in subsection 3 below. 

(2)
A reasonable accommodation is an adjustment or alteration that enables a person with a disability to apply for jobs, to gain access to the work environment, to perform job duties, or to enjoy the benefits and privileges of employment.  There are many types of accommodations, which include, but are not limited to:

(A)
making job facilities accessible to and equally usable by a person with a disability;

(B)
modifying work schedules;

(C)
modifying when and how an essential job function is performed;

(D)
obtaining, maintaining or modifying adaptive job equipment or devices;

(E)
reassigning non-essential job functions;

(F)
modifying methods of supervision or evaluation;

(G)
modifying of tests, examinations, selection devices and/or the manner in which the same are administered;

(H)
permitting performance of job functions at alternative locations; 

(I)
allowing time off for medical reasons;

(J)
reassignment or transfer to a vacant position;

(K)
allowing leaves of absence; 

(L)
providing readers, interpreters for the deaf, drivers or other aides.
(3)
Reasonable accommodation shall not be denied any qualified person with a disability unless:

(A)
an agency demonstrates that the accommodation required would impose an undue hardship on the operation of the Commonwealth’s business. In determining whether an accommodation would impose an undue hardship on the conduct of the Commonwealth’s business, factors to be considered include:

(1)
the overall size of the operation or agency with respect to the number of employees, number and type of facilities, and size of budget of available assets;

(2)
the type of the agency’s operation, including the composition and structure of the agency’s workforce;

(3)
the nature and cost of the accommodation needed.  The exact accommodation requested need not necessarily be supplied so long as an effective accommodation is made.


OR

(B)
an agency can demonstrate that the requested accommodation is not required to perform the essential functions of the job.


OR

(C)
an agency can demonstrate that the individual with a disability cannot perform the essential functions of the job even with reasonable accommodation. 

(4)
Reasonable accommodation policy applies to all employment decisions by the employer, including, but not limited to, recruitment, hiring, training, promotion, reassignment, lay‑off, and termination.

(5)
Agencies are encouraged to maintain an open dialogue between applicants and employees and employers about provision of reasonable accommodation. The goal is to accommodate the needs of qualified individuals with disabilities, while satisfying the legitimate business interests of the agency.

(6)
Agencies are expected to ensure that their personnel are familiar with the policies and procedures related to the availability of reasonable accommodation.

(7)
Personnel with a need to know of an accommodation shall be given only as much information as is needed by them to perform their duties.
(8)
An agency may not deny the reasonable accommodation request of a qualified applicant or employee with a disability:

· Because the employee or applicant has not, and/or currently declines to identify himself/herself as a person with a disability for purposes of affirmative action, or 

· Because he/she has not previously requested the accommodation.
Section 4.
Process for Requesting Reasonable Accommodation.
(1)
General considerations

(A)
An applicant or employee with a disability may request reasonable accommodation at any time.

(B)
An applicant or employee need not have self‑identified for the purpose of affirmative action to request or receive reasonable accommodation.

(C)
In considering a request for reasonable accommodation pursuant to this section, an agency may verify that a disability-based limitation exists, but only if its existence is not obvious. 
(D)
Agencies are encouraged to seek informal resolution of any and all denials arising under this section. Toward this end, when a denial occurs, the agency and/or the requestor shall propose alternative accommodations for consideration and shall encourage and consider alternative accommodations proposed by either party.

(E)
If a request for reasonable accommodation is to be wholly or partially denied, the requestor shall be notified of that decision in writing.  The written notice shall contain at least the following information:

(1)
A statement of the particular accommodation being denied; 

(2)
The factual reason(s) for the denial; 

(3)
A citation to the regulation(s) and/or policy supporting the decision; 

(4)
An explanation of the requestor's right to appeal; and 

(5)
The availability of free or reduced-cost legal or advocacy services to dispute the action, which will include, at least, the Massachusetts Office on Disability.

(F)
Requests for Reasonable Accommodation should be handled expeditiously within the set time lines.  It is recognized that, in some complex cases, a fair adjudication may take longer.  In such cases the requestor should be kept apprised of the progress of the resolution of the request every thirty days. 

(G)
In the case of extenuating circumstances, such as interview deadlines, the decision on a reasonable accommodation request shall be made with sufficient promptness so that timelines are not interfered with whenever possible.  Deviation from this policy must be justified in writing. 
(2)
Initial Request for Reasonable Accommodation at the Agency Level 
(A)
The applicant or employee shall request orally or in writing reasonable accommodation from his/her immediate supervisor or the agency ADA Coordinator using Form 452C located in Addendum 3 to this Order.

(B)
The supervisor shall immediately refer the request to the agency ADA Coordinator.

(C)
The agency ADA Coordinator may consult with appropriate individuals in developing a response to the request for reasonable accommodation.

(D)
The agency ADA Coordinator shall respond to the request for reasonable accommodation in writing within twenty working days of the request. 

 (E) In the event that the reasonable accommodation request has been granted, the agency ADA Coordinator shall use Form 452C-1 located in Addendum 3 to this Order to return a written response.  Form 452C-1 requires a rationale for granting the accommodation.  The agency ADA Coordinator shall make one copy of Form 452C-1.  The original shall be promptly delivered to the requestor.  The agency ADA Coordinator shall maintain the copy in a confidential file that is separate from the employee’s personnel file. The agency ADA Coordinator shall inform only those personnel within the agency who have a need to know of the accommodation in order to perform their assigned duties.  Personnel with a need to know of an accommodation shall be given only as much information as is needed for them to perform their duties.

(F) In the event that the reasonable accommodation request has been denied, the agency ADA Coordinator shall use Form 452D located in Addendum 3 to this Order to return a written response. Form 452D requires a rationale for denying the accommodation.  The agency ADA Coordinator shall make one copy.  The original shall be promptly delivered to the requestor.  The agency ADA Coordinator shall maintain the copy in a confidential file that is separate from the employee’s personnel file.

(G)
At the time the denial is issued, the requestor shall simultaneously be informed in writing of his/her right to appeal the denial of reasonable accommodation. The requestor must be specifically informed that he or she is entitled to choose among three available appeal procedures and how those procedures are requested.  The appeal processes are through: 


(1) the Secretariat Appeal of Denial of Reasonable Accommodation Request Process described in subsection (3) below; or


(2) the Office of Diversity and Equal Opportunity Resolution Process, as discussed in subsection (4) below; or 


(3) the Massachusetts Commission Against Discrimination Complaints Process, as discussed in 804 C.M.R. §1.0, et seq. 


This notice of appeal rights shall also state the individual’s right to consult with and to be represented by an advocate or attorney of their choice, including, but not limited to request, assistance from the Massachusetts Office on Disability.  (See Section 10)
(3)
Secretariat Appeal of Denial of Reasonable Accommodation Request

(A)
An individual denied reasonable accommodation by an agency may appeal that denial to the Secretariat ADA Coordinator.  This appeal request shall be in writing, using Form 452E, located in Addendum 3 to this Order within ten working days of the denial.

(B)
The Secretariat ADA Coordinator shall immediately request all necessary paperwork from the Agency ADA Coordinator.

(C)
The Secretariat ADA Coordinator may consult with appropriate individuals in developing a response to the request for reasonable accommodation.

(D)
The Secretariat ADA Coordinator shall respond, in writing, to the requestor’s appeal within twenty working days of receipt of the appeal.

(E)
In the event that the reasonable accommodation request has been granted, upon appeal the Secretariat ADA Coordinator shall use Form 452F located in Addendum 3 to this Order to return a written response.  Form 452F requires a rationale for granting the accommodation. The Secretariat ADA Coordinator shall make two copies. The original shall be promptly delivered to the requestor.  One copy shall be delivered to the agency ADA Coordinator, who shall maintain it in a confidential file. The Secretariat ADA Coordinator shall maintain one copy in a confidential file that is separate from the employee’s personnel file.

The Secretariat ADA Coordinator shall inform only those personnel within the agency who have a need to know of the accommodation. Personnel with a need to know of an accommodation shall be given only as much information as is needed by them to perform their duties.

(F)
In the event that the reasonable accommodation request continues to be denied, upon appeal the Secretariat ADA Coordinator shall use Form 452G located in Addendum 3 to this Order to return a written response.  Form 452G requires a rationale for denying the accommodation.  The Secretariat ADA Coordinator shall make two copies.  The original shall be promptly delivered to the requestor. One copy shall be delivered to the agency ADA Coordinator, who shall maintain it in a confidential file.  The Secretariat ADA Coordinator shall maintain one copy in a confidential file that is separate from the employee’s personnel file.  The Secretariat ADA Coordinator shall inform only those personnel within the agency who have a need to know of the denial of the reasonable accommodation.  Personnel with a need to know of an accommodation shall be given only as much information as is needed by them to perform their duties. 

(G)
The requestor shall be informed in writing of his/her right to appeal the denial of reasonable accommodation either through the Office of Diversity and Equal Opportunity Resolution Process, as discussed in subsection (4) below or through the Massachusetts Commission Against Discrimination Complaints Process, as discussed in 804 C.M.R. §1.0, et seq.  This notice of appeal rights shall also state the individual’s right to consult with and to be represented by and advocate or attorney of their choice, including but not limited to request assistance from the Massachusetts Office on Disability.  (See Section 10)

(4)
Appeal to ODEO of Denial of Reasonable Accommodation Request

(A)
An individual denied reasonable accommodation by an agency or secretariat may appeal that denial to the Director of the Office of Diversity and Equal Opportunity.  This appeal request shall be in writing, using Form 452H, located in Addendum 3 to this Order within ten working days of the denial.

(B)
The Director of ODEO shall immediately request all necessary paperwork from the agency and Secretariat ADA Coordinator.

(C)
The Director of ODEO may consult with appropriate individuals in developing a response to the request of reasonable accommodation.

(D)
The Director of ODEO shall respond, in writing, to the requestor’s appeal of the denial of his/her request for reasonable accommodation by the Secretariat ADA Coordinator within twenty working days from receipt of the appeal or within a terminal period established by the Director.

(E)
In the event that the reasonable accommodation request has been granted, the Director of ODEO shall use Form 452I located in Addendum 3 to this Order to return a written response. Form 452I requires a rationale for granting the accommodation. The Director of ODEO shall make three copies. The original shall be promptly delivered to the requestor. Copies shall be delivered to the agency ADA Coordinator and to the Secretariat ADA Coordinator, and the Director of ODEO shall maintain one copy. All copies shall be maintained in confidential files that are separate from the employee’s personnel file.

(F)
In the event that the reasonable accommodation request has been denied, the Director of ODEO shall use Form 452J located in Addendum 3 to this Order to return a written response. The Form 452J requires a rationale for denying the accommodation. The Director of ODEO shall make three copies. The original shall be promptly delivered to the requestor. Copies shall be delivered to the agency ADA Coordinator and to the Secretariat ADA Coordinator, and the Director of ODEO shall maintain one copy. All copies shall be maintained in confidential files that are separate from the employee’s personnel file.

(G)
The Director of ODEO shall inform only those personnel within the agency and the Secretariat who have a need to know of the denial of the reasonable accommodation.  Personnel with a need to know of an accommodation shall be given only as much information as is needed by them to perform their duties.

(H)
The requestor shall be informed in writing of his/her right to appeal the agency’s denial of reasonable accommodation through Massachusetts Commission Against Discrimination Complaints Process as discussed in 804 C.M.R.  §1.0, ET seq.  This notice of appeal rights shall also state the individual’s right to consult with and to be represented by an advocate or attorney of their choice, including but not limited to requesting assistance from the Massachusetts Office on Disability.  (See Section 10)

(I)
In any case where the Office of Diversity and Equal Opportunity determines that an agency has failed to comply with these reasonable accommodation requirements and procedures, the Director of the Office of Diversity and Equal Opportunity shall also report the violation to the Massachusetts Office on Disability (MOD) by forwarding a copy of the decision Form 452I, required by subparagraph (E) above, to the Director of the Massachusetts Office on Disability.

Section 5.
State Forms

All state agencies shall exclude from forms of request for information, (except as stipulated within the context of this Order) any item or inquiry expressing any limitation or specification regarding the specific nature and/or severity of a disability.  However, if such an inquiry is required in good faith for affirmative action purposes, and prior written permission for its use has been given to the agency or appointing authority by MCAD, then such practice may be allowed.  It is advisable for any state agency contemplating use of an item or inquiry approved by MCAD under a program or activity receiving Federal financial assistance to clear the item or inquiry with the interested Federal compliance agency.

Section 6.
Pre‑Employment Inquiry

(1)
Except as provided in paragraphs (2) and (3) of this section, an agency may not conduct a pre‑employment medical examination or make pre‑employment inquiry of an applicant as to whether the applicant is a person with a disability or as to the nature or severity of a disability. An agency may, however, make pre‑employment inquiry into an applicant's ability to perform job‑related functions.

(2)
When an agency is taking remedial action to correct the effects of past discrimination, or when an agency is taking voluntary action to overcome the effects of conditions that have resulted in limited participation in its program or activity, or taking affirmative action pursuant to this Order, an agency may invite applicants for employment to self‑identify as a person with a disability, provided that:

(A)
the agency states clearly on any written questionnaire used for this purpose, that the information requested is intended for use solely in connection with its remedial action obligations or its voluntary affirmative action efforts and may not coerce a candidate to self identify; 
(B)
the agency states clearly that the information is being requested on a voluntary basis, that it will be kept confidential as provided in paragraph (4) of this section, and that it will be used solely in accordance with this part and any applicable federal and state laws and regulations implementing Section 504 of the Rehabilitation Act (the agency should expressly cite the pertinent regulations, e.g. 45 C.F.R. Part 84); and 

(C)
refusal to provide the information will not subject the applicant to any adverse treatment

(3)
Nothing in this section shall prohibit an agency from conditioning a bona fide offer of employment on the results of a medical examination conducted prior to the employee's effective date of employment; provided that:

(A)
all employees entering that specific job classification are subjected to such an examination regardless of disability; and

(B)
the results of such an examination are used only in accordance with this part and applicable Federal regulations implementing Section 504 of the Rehabilitation Act.

(4)
Information obtained in accordance with this section as to medical condition or history of the applicant shall be collected and maintained in a separate file at the ADA Coordinator’s office on separate forms that shall be accorded the same confidentiality as medical records.


Except in the case of an emergency, information contained in the individual’s file may be shared with others only after securing authorization from the individual, or where the agency ADA Coordinator determines that specific personnel within the agency need to know of an accommodation, as discussed in Section 3 above. Personnel with a need to know of an accommodation shall be given only as much information as is needed by them to perform their duties.  In the case of an emergency, first‑aid and safety personnel may be informed where appropriate, if the condition might require emergency treatment. Federal officials investigating compliance with the Rehabilitation Act and duly authorized state officials shall be provided relevant information upon request.

Section 7.
Self‑Identification
(1)
Any employee or applicant with a disability may voluntarily self‑identify for affirmative action purposes at the local agency level at any time by signing the Statement of Self‑identification form and presenting it to the ADA Coordinator, who shall acknowledge its receipt, maintain it in a separate, confidential file that is separate from the employee’s personnel file, and return a copy to the employee or applicant.  (See Addendum 4)

(2)
Any retaliation, discrimination, discharge or other adverse treatment of an individual because the individual has or has not self‑identified or requested to do so is prohibited.

(3)
The agency shall assume the individual’s statements on his/her disability to be accurate pending verification as outlined in section 8.  (See Addendum 4)
Section 8.
Verification

(1)
An employee who has self‑identified as a person with a disability may be asked to submit a completed Confidential Verification of Disability form to the agency ADA Coordinator within thirty (30) working days.  (See Addendum 4). As stated in section (2) verification of a disability by a competent medical authority or designated state agency will only be required if both the following criteria are present: see below.


(2)
Verification of disability by a competent medical authority or designated state agency will only be required if both the following criteria are present:

(A)
The individual is actually about to receive a benefit from his or her self-identification, such as being hired or promoted over an equally qualified candidate, or being spared a lay-off; and

     The individual's status as a person with a disability is not obvious.

Section 9.

Confirmation
(1)
Upon proper completion of the verification process as prescribed in section 8, the agency shall issue a Confidential Confirmation of Disability Form on the agency's letterhead to the individual. (See Addendum 4)

(A)
The individual who voluntarily self‑identifies is required to provide verification and to receive confirmation of disability only once to establish his/her protected status for affirmative action purposes throughout the executive branch.

(B)
The original document shall be given to the individual with a disability and the agency of origin shall maintain a copy of the confirmation in a confidential file that is separate from the employee’s personnel file.

(C)
Other agencies wishing to confirm the existence and content of a confirmation document from a source other than the individual, shall request that information from the ADA Coordinator of the agency of origin who is responsible for maintaining confidential affirmative action files.  Any such request requires the prior written authorization and consent of the individual with a disability.

(2)
If confirmation is denied, s/he shall be notified of the right to appeal the decision through the Office of Diversity and Equal Opportunity Resolution Process.  (See section 10)
Section 10.

Resolution Process
(1)
The Director of ODEO has established a uniform grievance procedure to resolve any and all disputes arising from this Order and related to affirmative action plans.

(2)
The Resolution Process is an equitable procedure designed to resolve complaints; 

however, it does not assert to protect all rights guaranteed by law. Nothing in this

Process shall be construed as precluding a person who chooses to use the Resolution 

Process from filing a complaint or grievance with other appropriate agencies or 

authorities.  

(3) An individual may file a compliant with the employing agency or with the Office of Diversity and Equal Opportunity as soon as possible upon discovering an alleged infringement.  If 300 days have passed since such a discovery, the complaint may be considered only with the express permission of the Director of the Office of Diversity and Equal Opportunity.

(4)
 Within 72 hours (3 days) of the complainant's filing, the Agency Facilitator, as defined in the ODEO process, shall conduct an intake interview. The purpose of the intake interview is to have the Agency Facilitator understand the Complainant’s allegation and to have the Complainant understand the particulars of the Grievance Resolution Process. During the intake interview the Agency Facilitator explains to the Complainant the expected time frames. 

(5)
Within three weeks of the date of the intake interview, the Agency Facilitator and the Complainant meet to discuss either (1) the status of the complaint if the process is going to exceed the Three Weeks for resolution or (2) the proposed resolution.  

If the status of the complaint is ongoing because of delays (i.e. difficulty in contacting/interviewing witnesses, difficulty assembling all the data, etc) then the Agency Facilitator needs to establish new time frames with the Complainant for resolution.  

If the proposed resolution is not to the satisfaction of the Complainant the complaint is referred to the Secretariat Facilitator for further investigation. 

If the complaint is resolved to the satisfaction of the Complainant, the file should be documented to that effect and a final copy of the resolution given to the Complainant and a copy kept in the files of the Agency Facilitator.

(6)
Within three weeks of receipt of an agency response from an agency within its jurisdiction, the Secretariat Facilitator (Director of Diversity) reviews the agency response and meets with the Complainant to determine whether further investigation or action is necessary.  If so, she or he has three weeks in which to achieve resolution.  During the three- week period, the Secretariat Facilitator may request the assistance of the Office of Diversity and Equal Opportunity.  The Secretariat Facilitator may:

Devise resolution options to the complainant - or –

Devise resolution options to suggest to the Agency Facilitator for presentation to the Complainant.

All resolution options must be reviewed and accepted by the Secretary prior to discussing with the Complainant.

At the end of three weeks, if not sooner, the Secretariat Facilitator (Director of 

Diversity) and the Complainant meet to discuss either: (1) the status of the complaint if

the process is going to exceed the three weeks for resolution; or (2) the proposed 

resolution.

If the status of the complaint is ongoing because of delays (i.e. difficulty in contacting/interviewing witnesses, difficulty assembling all the data, etc.), then the Secretariat Facilitator needs to establish new time frames with the Complainant for resolution. 

If the proposed resolution is not to the satisfaction of the Complainant, the Complainant has the right to request a review and facilitation from the Office of Diversity and Equal Opportunity to attempt to facilitate an amicable resolution. 

If the complaint is resolved to the satisfaction of the Complainant, the file should be documented to that effect and a final copy of the resolution given to the Complainant and a copy kept in the files of the Secretariat Facilitator.

The Office of Diversity and Equal Opportunity has TWO WEEKS in which to attempt to facilitate an amicable resolution between the Complainant and the Agency. The ODEO will review the summary of findings from both the agency and the secretary investigations and meet with the parties in an attempt to reach a mutually agreeable resolution.

(7)
A complainant may request at any time and shall be provided accommodations to facilitate his or her participation in the Resolution Process, including having a representative present during any of the above proceedings, including but not limited to a representative from the Massachusetts Office on Disability.
Section 11.
 Agency Affirmative Action Program
(1)
Affirmative Action Goal for Persons with Disabilities:

(A)
The Office of Diversity and Equal Opportunity and the Massachusetts Office on Disability have jointly determined a parity goal for employment of persons with disabilities within the executive branch.  This goal shall also apply to any authority or recipient of state funds, which voluntarily adopts a policy pursuant to this Order.

(B)
The concept of goal setting for employment of persons with disabilities and progress toward this goal rest upon the policy of recruiting, hiring, and promoting qualified individuals. Recruitment and promotion must be aggressively pursued through the agency's diversity program.

(C)
Agencies shall emphasize employment of individuals with disabilities (See Addendum 4).  ODEO will monitor the efforts made by all agencies to employ and promote all persons with disabilities.

(2)
Appointing Authority Responsibilities:

(A)
All appointing authorities shall develop an affirmative action program for persons with disabilities as required by this Order. This program shall be incorporated into the appointing authority's existing affirmative action programs and plan.  Addendum 5 outlines a guide for setting up an affirmative action program for persons with disabilities within a state agency.   The guide includes optional extensions of the program required below. Copies are available from ODEO upon request.

(B)
Each appointing authority shall designate an affirmative action manager for carrying out responsibilities under this section and a resolution facilitator for purposes of section 9. The affirmative action manager and, if different, the facilitator shall have demonstrable knowledge of disability issues, including knowledge of employment laws protecting persons with disabilities, and shall report directly to the agency or secretariat head.

(C)
As part of its affirmative action program, (see subsection K below) each agency shall design and implement an internal audit and reporting system that will:

1.
Measure the effectiveness of the agency's program;

2.
Indicate the need for remedial action:

3.
Determine the degree to which the agency's goals have been achieved; and

4.
Determine whether persons with disabilities have had the opportunity to participate in all agency sponsored education and training.

(D)
The following are requirements, from each agency, with a specific timeline, to be submitted to ODEO:

1.
An agency shall ensure that all its applications for employment comply with federal and state laws and regulations (See section 5), that no question regarding any disability or reference to any disabling condition is included on any job application form or on any other agency questionnaire.
2.
An agency shall, on a quarterly basis, complete a utilization analysis, for affirmative action purposes, of its workforce to determine the number and type of positions occupied by employees with disabilities.  Only those persons with disabilities who have voluntarily self‑identified pursuant to section 7 may be included in the analysis.  (See Addendum 4).

 (E)
Each agency head shall post in a conspicuous location a policy statement containing the following elements:

1.
The Massachusetts Commission Against Discrimination’s definition of Disability: (a) a physical or mental impairment which substantially limits one or more major life activities; (b) a record of such impairment; or (c) the person is regarded as having such impairment; (MCAD)

2.
A statement of nondiscrimination on the basis of disability;

3.
A statement of intent to make all decisions regarding personnel policies and practices on the basis of the person with a disability's ability to perform the essential functions of the job with reasonable accommodation;

4.
A statement that all applicants and employees will be given consideration for any reasonable accommodation request at any time;

5.
A statement that persons with disabilities are included in all aspects of the agency's affirmative action program;

6.
Identification of an appropriate official responsible for implementation and coordination of the agency's affirmative action program;

7.
An affirmation by the agency head that the agency is committed to a full policy of affirmative action and equal employment opportunity for persons with disabilities;

8.
An invitation to all employees and applicants for employment to voluntarily self-identify as a person with a disability pursuant to section 7,

9.
A statement that neither the act of voluntary self‑identification nor the absence of self‑identification will subject the employee or applicant to any adverse treatment.

(F)
Each agency head shall issue a letter inviting employees and applicants with disabilities for employment to self‑identify.  The letter shall include or be accompanied by the full text of Addendum 4.

(G)
The agency shall set up the process of self‑identification using the forms in Addendum 4.

(H)
Appointing authorities shall assure ongoing training to familiarize employees with the requirements of this process and the guidelines in general, as well as ongoing sensitivity training of employees.

(I)
Appointing authorities shall assure the security of confidential disability-    

            related information about individuals, as specified in Section 6 (4), of this         

            order.

(J)
Each Human Resources Director, in cooperation with each Diversity Officer, shall take steps to become knowledgeable in the areas of disability rights and issues.  Training and technical assistance shall be provided with assistance from ODEO and the Massachusetts Office on 

            Disability.  Each agency shall:

1.
Provide career counseling for employees with disabilities.

2.
Review and evaluate the agency's selection process, including training and promotion, to insure freedom of employees with disabilities in a manner which ensures their access to all jobs for which they are qualified;

3.
Maintain a separate file marked confidential to include a list of the job openings for which a self identified individual with a disability applied and a note of the consideration given: hiring, promotion, rejection and reasons.

4.
Request assistance from the Human Resources Division in acquiring qualified referrals from outside the agency's present workforce.

(K)
Each appointing authority shall establish and maintain a current listing of organizations serving employees with disabilities and inform these organizations of the agency's commitment and affirmative action program.

(L)
Each appointing authority shall submit, on forms prescribed by ODEO, quarterly reports to its secretariat concerning the agency's progress under this Order.  Each secretariat shall submit to the Director a compilation of such reports for all agencies and authorities within its secretariat on a quarterly basis; and a cumulative annual report for the fiscal year.

(3)
Duties of the Office of Diversity and Equal Opportunities:

(A)
The Director of ODEO shall, with respect to diversity programs:

1.
Give final approval or disapproval to all diversity plans by all agencies;

2.
Conduct an ongoing review of diversity plans and other applications of the policy of this Order;

3.
Report at least every three months to the Chief Diversity Officer on the progress being made by Secretaries and all other appointing authorities in administering their diversity plans;

4.
Refer to the Massachusetts Commission Against Discrimination any information that s/he believes may constitute a violation of the laws;

5.
Notify the Director of the Massachusetts Office on Disability of any instance of noncompliance with this Order or violation of the laws where the noncompliance or violation relates to individuals with disabilities.

(B)
If the Director of ODEO determines that an agency has not been in compliance with its hiring or promotion goals, s/he may refer the matter to the Chief Diversity Officer to impose a hiring freeze on any or all positions of the agency until such time as a determination has been made that the agency is in compliance.

(C)
The Director of ODEO shall investigate instances of noncompliance with an approved diversity plan (including AA placement goals).  Whenever s/he determines, after investigation, that an agency, either partly or wholly responsible for the implementation of a diversity plan, is in noncompliance, s/he will notify the Chief Diversity Officer and, if necessary the Chief Diversity Officer, can revoke powers delegated to the agency until there is satisfactory compliance.

(D)
Any Secretary who objects to the determination of the Chief Diversity Officer may appeal to a panel consisting of the Secretary for Administration and Finance or designee, who shall be chairperson, the Chairperson of the Massachusetts Commission Against Discrimination or designee, and the Director of Massachusetts Office on Disability or designee.  This panel shall be called the Equal Employment Panel, and shall have authority to take whatever action it deems appropriate and consistent with the policies of this Order.  Upon petition of the appropriate Secretary, the Panel will review all relevant materials and may conduct a hearing.  The Panel will issue a decision within thirty (30) working days of an agency's petition.

Section 12.
  Resource Listings
To assist each agency in complying with these guidelines, a general listing of organizations serving persons with disabilities throughout the Commonwealth is included in Addendum 7.  These organizations may be helpful resources for recruiting, training and counseling.

Appendix D

Complaint Resolution Process 

Purpose:  To create a clear and concise uniform complaint process.  The purpose of the Complaint Resolution Process is to provide the opportunity for any individual, under the jurisdiction of the Office of Diversity and Equal Opportunity, to voice and seek resolution to any alleged infringement of equal opportunity, anti-discrimination or affirmative action rights that are assured through this Order.
Scope and Application:  The Resolution Process applies to employees (including consultants, unpaid and paid interns), of each executive office, agency, department, board, commission, or subdivision within the executive branch of government that hires, promotes, trains, recruits, terminates, transfers or lays-off persons.  It also applies to employees of any authority or recipient of state funds who voluntarily adopts a policy pursuant to this Order.  The Resolution Process may be used for allegations of adverse impact, discrimination or harassment based on national origin, religion, creed, race, age, color, gender, sexual orientation, ancestry, disability, or status as a Vietnam era veterans, allegations of failure to make reasonable accommodation for a person's disability, or any and all other issues arising from this Order and related affirmative action plans.

The Resolution Process is an equitable procedure designed to resolve complaints; 

however, it does not assert to protect all rights guaranteed by law. Nothing in this

Process shall be construed as precluding a person who chooses to use the Complaint 

Resolution Process from filing a complaint or grievance with other appropriate agencies 

or authorities.  

Confidentiality:   Anyone using the Resolution Process shall be informed that the process is designed to maintain confidentiality and only those parties involved, parties impacted or those who have a need to know will be involved.  All parties involved in an 

investigation shall be advised to maintain confidentiality regarding the complaint at issue, from the initial meeting until final agency finding, to safeguard the privacy and 

reputation(s) of all involved. 
Principles:   The Resolution Process seeks to promote individual and institutional

 accountability. Use of the Resolution Process is initiated by a Complainant(s) alleging a 

violation of an affirmative action right or anti-discrimination right. The Resolution

 Process encourages and supports each agency and appointing authority in

duly resolving any alleged violation of affirmative action rights.  It is designed to

incorporate principles of problem solving in order to reduce obstacles to communication 

and to maximize the exploration of dispute resolution alternatives.

Definitions:  Each of the following terms shall have the assigned meaning for the purposes of implementing this resolution process:

Advocate: An individual who assists or represents the Complainant during the Resolution Process.  Any arrangement for an advocate is the responsibility of the Complainant.

Affirmative Action Right: All rights assured by this Order and related affirmative action plans; such rights cover allegations of adverse impact, discrimination, or harassment based on race, gender, disability, or status as Vietnam Era Veterans.

Agency Head: The person who has primary responsibility for an administrative 

subdivision of the Commonwealth.

Appointing Authority: Any person, board, or commission with the power to appoint or employ personnel in an agency position.

Complainant: Any individual within the Executive Branch and subject to the scope of the Office of Diversity and Equal Opportunity who alleges a violation of affirmative action or anti-discrimination rights and seeks redress through the Resolution Process.

Complaint Form: The basic form for each complaint.  The form is initially filled out by the Complainant and signed both the Complainant and the Agency Facilitator.

Complaint Log: The log provides a record of the nature and status of each complaint.  The original log is generated at the agency level; a copy of this log is kept at the executive office and at the ODEO.  The status of the complaint is updated on all three logs at the end of each phase of the Resolution Process.

Director:   The Director of the Office of Diversity and Equal Opportunity.  The Director is the chief Affirmative Action/Diversity Manager for internal employment of the Commonwealth and carries out the Commonwealth's policy on non-discrimination, equal opportunity, and affirmative action.  The Director makes final determination on any and all complaints brought by a Complainant.

Facilitator: The person who carries out the responsibilities of the Resolution Process at a specific administrative level is referred to as the facilitator for that phase of the procedure.

   The Agency Facilitator (Civil Rights/Diversity Officer) is responsible for implementing and monitoring the Resolution Process at the agency level.  This person may be the agency Affirmative Action/Diversity Officer (or designee) or the agency General Counsel (or designee). The agency facilitator is responsible for taking the complaint and handling the resolution of the complaint.

   The Secretariat Facilitator (Secretary Civil Rights /Director of Diversity) is responsible for implementing and monitoring the Resolution Process at the Secretariat level.  This person could be the secretariat Affirmative Action/Diversity Officer (or designee) or the Secretariat General Counsel (or designee).  The secretariat facilitator is responsible for taking the complaint and handling the resolution of the complaint.

   The ODEO Facilitator is the person in the Office of Diversity and Equal Opportunity responsible for implementing and monitoring the Resolution Process.  The ODEO Resolution Facilitator makes recommendations to the Director of the Office of Diversity and Equal Opportunity for final determination.  The ODEO Resolution Facilitator is available to provide assistance at any phase of the Resolution Process.
Directors of Diversity and Diversity Officers: Agency /Cluster Diversity Officers and Secretariat Directors of Diversity

   An Agency/Cluster diversity officer is a person who reports directly to the agency or cluster head to administer and implement the affirmative action plan of that agency or appointing authority.

   A Secretariat Director of Diversity is a person who reports directly to the Secretary. She or he supervises development and implementation of diversity and affirmative action plans by secretariat.

Discrimination Rights: All rights assured under M.G.L. 151B that prohibit discrimination on the basis of national origin, religion, creed, race, age, color, gender, sexual orientation, ancestry, disability, or for failure to make reasonable accommodation for a person's disability.
Flag: To identify action pursuant to ODEO Guidelines or this Order so that no personnel action with regard to a particular position may be taken without ODEO approval.  When the ODEO is notified that the Agency desires to take a specified personnel action with regard to that position, the ODEO, in its discretion, will approve that action unless it violates affirmative action policy or an outstanding ODEO order.  The lifting of a flag needs to have the final approval from the Chief Human Resources Officer.

Freeze: To flag a position with the understanding that no personnel actions whatsoever with regards to that position will be approved by the ODEO.

General Counsel: The chief legal counsel in a department, agency, or secretariat.

Intake Interview: The initial interview between the Complainant and the Agency Facilitator.

MCAD: Massachusetts Commission Against Discrimination

ODEO:   Office of Diversity and Equal Opportunity

OER:   Office of Employee Relations

MOD:   Massachusetts Office on Disability

Protected Groups

	Letter/Code
	Group
	Definition

	(5)
	Asian or Pacific Islander
	All persons having origins in any of the original peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands.  This area includes, for example, China, India, Japan, Korea, Philippine Islands, and Samoa.

	(3)
	Black 
	All persons having origins in any of the Black racial groups of Africa or the Cape Verde Islands.

	D
	Disabled*
	All persons who have a physical or mental impairment, which substantially limits one or more major life activities, or have a record of such impairment, or are regarded as having such impairment.

	(4)
	Hispanic (Latino)
	All persons of Mexican, Puerto Rican, Cuban, Central or South America or Spanish (Latino) culture or origin, regardless of race.

	(6)
	Native American
	All persons having origins in any of the original peoples of North America who maintain cultural identification through tribal affiliations or community recognition.

	VEV
	Vietnam Era Veteran
	All persons who served on active duty for a period of more than 90 days, any part of which occurred between August 5, 1964 and May 7, 1975, and were discharged or released with other than a dishonorable discharge; or, were discharged or released from active duty for a service connected disability if any part of such active duty was performed between August 5, 1964 and May 7, 1975.

	(2)
	White
	All persons having origins in any of the original peoples of Europe, North Africa, or the Middle East.


*Note in statute the word “Handicapped” is also used.

Other Protected Categories

Age: Persons 40 years old or older.  An employer may not take any adverse employment

actions against a person because of his/her age.  This includes refusing to hire,  

terminating, discharging, or laying off, refusing to promote, train or paying lower wages

or giving fewer benefits, or discrimination against that person in any other terms or 

conditions of employment.

Ethnicity: Persons belonging to a particular ethnic group. It is unlawful to discriminate 

against a person because of his or her ethnicity.

Gender:  Classification of sex. Unlawful discrimination against any employee or 

applicant because of his/her sex in regard to hiring, termination, promotion, 

compensation, job training, or any other term, condition, or privilege of employment.  

Sexual Orientation:  The direction of one’s sexual interest toward members of the

 same, opposite, or both sexes.  In Massachusetts it is unlawful to discriminate against a

person because of his or her sexual orientation.

Timelines: Timelines are measured in calendar weeks (seven consecutive days).  A timeline begins when the person responsible for a specific phase of the Resolution Process receives the necessary information regarding the complaint. Timelines for the Resolution Process were established to facilitate the procedure and can be extended upon mutual agreement between the Facilitator and the Director.
Responsibilities of Appointing Authority 

In ensuring that any valid complaint is resolved in a timely fashion, the Agency Head/Appointing Authority shall: 

Provide Support:  See that the Affirmative Action Manager and Facilitator have access to sufficient personnel and other resources.                                                                                                                                                                                         

Ensure Integrity of Process: See that the Complainant is not subject to any 

retaliation or harassment as a result of using the Resolution Process.
Phases of the Resolution Process

Phase I – Complaint Intake- The Complainant is advised to contact the agency’s Diversity Officer (Agency Facilitator) as soon as possible upon discovering an alleged infringement of equal opportunity, anti-discrimination or affirmative action right.  If over 300 days have passed since such a discovery, the complaint may be considered only with the express permission of the Director of the Office of Diversity and Equal Opportunity.

Within 72 hours (3 days) of the date when the Complainant notifies the agency diversity officer (Agency Facilitator) that she/he has a complaint, the agency diversity officer conducts an intake interview.  The purpose of the intake interview is to have the Agency Facilitator understand the Complainant’s allegations and to have the Complainant understand the particulars of the Resolution Process.  During this intake interview the Agency Facilitator explains to the Complainant the expected time frames.  

The Complainant may be represented or assisted by an advocate of his/her choice at this or any phase of the Resolution Process.  Note: Agencies may have legal counsel present if legal counsel represents the employee.

If the complaint involves a vacant personnel position, the Complainant may make a written request to the Director (ODEO) that the position be flagged or frozen while the complaint is pending.  This does not preclude similar action by the Affirmative Action/Diversity Officer. 
At the completion of the interview, the Agency Facilitator assists the Complainant in submitting a written summary of the complaint that includes a statement of desired relief. The Agency Facilitator then logs the complaint, and the Agency Facilitator commences an informal investigation into the alleged infringement of complainant’s rights.

Agency Response – THREE WEEKS   The Agency Facilitator (Diversity Officer) conducts an informal investigation and negotiates with the Complainant and other relevant parties in an attempt to achieve resolution.  The Agency Facilitator develops proposed resolution recommendations based on the Complainant’s statement of desired relief and the agency’s ability to provide such relief.  During this time, the Agency Facilitator may request the assistance of the Secretariat Facilitator or the Office of Diversity and Equal Opportunity.  Note: If there has been a consultation with the Secretariat Facilitator to arrive at the resolution and the Secretariat Facilitator has enjoined with the Agency Facilitator in the decision, Phase II would be skipped and the Complainant would move their appeal to the Office of Diversity and Equal Opportunity.

The Agency Facilitator makes his or her report of findings and recommendations in writing to the agency head for review and acceptance. Assuming there is acceptance from the Agency Head on the proposed resolution, the Agency Facilitator proceeds to meet with the Complainant and share his/her proposed resolution.  

Within three weeks of the date of the intake interview, the Agency Facilitator and the Complainant meet to discuss either (1) the status of the complaint if the process is going to exceed the three weeks for resolution or (2) the proposed resolution.  

If the status of the complaint is ongoing because of delays (i.e. difficulty in contacting/interviewing witnesses, difficulty assembling all the data, etc.), then the Agency Facilitator needs to establish new time frames with the Complainant for resolution.  

If the proposed resolution is not to the satisfaction of the Complainant, the complaint is referred to the Secretariat Facilitator for further investigation. 

If the complaint is resolved to the satisfaction of the Complainant, the file should be documented to that effect and a final copy of the resolution given to the Complainant and a copy kept in the files of the Agency Facilitator.

Phase II- Secretariat Response – Three Weeks   The Secretariat Facilitator (Director of Diversity) reviews the agency response and meets with the Complainant to determine whether further investigation or action is necessary.  If so, she or he has three weeks in which to achieve resolution.  During the three-week period, the Secretariat Facilitator may request the assistance of the Office of Diversity and Equal Opportunity.  The Secretariat Facilitator may:

Devise resolution options to the complainant - or –

Devise resolution options to suggest to the Agency Facilitator for presentation to the Complainant.

All resolution options must be reviewed and accepted by the Secretary prior to discussing with the Complainant.

At the end of three weeks, if not sooner, the Secretariat Facilitator (Director of Diversity) and the Complainant shall meet to discuss either: (1) the status of the complaint if the process is going to exceed the Three Weeks for resolution; or (2) the proposed resolution.

If the status of the complaint is ongoing because of delays (i.e. difficulty in contacting/interviewing witnesses, difficulty assembling all the data, etc.), then the Secretariat Facilitator needs to establish new time frames with the Complainant for resolution. 

If the proposed resolution is not to the satisfaction of the Complainant, the Complainant has the right to request a review and facilitation from the Office of Diversity and Equal Opportunity to attempt to facilitate an amicable resolution. 

If the complaint is resolved to the satisfaction of the Complainant, the file should be documented to that effect and a final copy of the resolution given to the Complainant and a copy kept in the files of the Secretariat Facilitator.

The Office of Diversity and Equal Opportunity has TWO WEEKS in which to attempt to facilitate an amicable resolution between the Complainant and the Agency. The ODEO will review the summary of findings from both the agency and the secretary investigations and meet with the parties in an attempt to reach a mutually agreeable resolution.

� For further detail please refer to Article XXIV
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