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CORPORATE DISCLOSURE STATEMENT

Pursuant to S.J.C. Rule 1:21 Defendant/Appellant,
Indian Pond Country Club, Inc., states that it does
not have a parent company and that no publicly held

company owns 10 percent or more of its stock.



REQUEST FOR DIRECT APPELLATE REVIEW

Pursuant to Mass. R. App. P. 1ll(a), the
defendant/appellant, Indian Pond Country Club, Inc.,
respectfully requests that the Supreme Judicial Court
grant direct appellate review. Defendant asserts that
its appeal presents matters of first impression or
novel questions of law and questions of such public
interest that justice requires a final determination
by the full Supreme Judicial Court for the reasons

stated below.

STATEMENT OF PRIOR PROCEEDINGS

The present action was brought by the
plaintiffs/appellees, Erik and Athena Tenczar, against
the defendant/appellant, Indian Pond Country Club,
Inc., seeking equitable relief and monetary damages.
Plaintiffs alleged that, after purchasing a home in
2017, golfers hit errant golf balls onto their
property, sometimes striking their home, breaking
windows and causing other property damage. Plaintiffs
sought preliminary injunctive relief in the Trial

Court, seeking an order prohibiting the operation of
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the golf course in a manner resulting in errant golf
balls entering their property. The Court denied the
preliminary injunction motion. Upon appeal to the
single Justice of the Appeals Court, the Trial Court’s
decision was upheld.

This case was then tried in Brockton Superior
Court between November 29 and December 6, 2021. On
November 30, 2021, the plaintiffs filed what was
labeled a “motion in limine” seeking a ruling from the
Court that the defendant did not have a right to
operate the golf course in a manner that resulted in
errant gold balls either landing in their improved
yard or striking their home. After initially denying
this motion on November 30, 2021, the Court then,
prior to the close of evidence, allowed the motion in
limine, ruling that to the extent that the defendant
had an easement on the defendant’s property such
easement constituted only of the right of golfers to
retrieve golf balls on the unimproved portions of
Plaintiffs’ property. The Court also denied

defendant’s motions for directed verdict submitted at



the close of plaintiffs’ evidence and again at the
close of all evidence.

The case was then submitted to the jury on the
trespass claim. The jury returned a verdict awarding
the plaintiffs $100,000 for property damage and $3.4
million for emotional distress damage. Motions for
judgment notwithstanding the verdict and for a new
trial/remittitur were denied on March 3, 2022. A
Notice of Appeal was filed on March 15, 2022. The
Appeals was then docketed in the Appeals Court on
April 28, 2022.

STATEMENT OF FACTS RELEVANT TO THE APPEAL

Over the years prior to 1997, High Pines
Corporation and Frederick M. Tonsberg (“Developer”)
acquired approximately 1,000 acres of wooded land in
Kingston, Massachusetts. The Developer then sought
approval of a 134-lot residential subdivision and a
special permit to construct, operate and maintain a
golf course in the center of the proposed subdivision.

After obtaining a special permit to build the

golf course and Planning Board subdivision approval



for the 134-1lot residential subdivision, the Developer
executed and recorded a Declaration of Covenants and
Restrictions (“Declaration”), which, in pertinent
part, provided that the Developer reserved the right
to operate a golf course on all but a few specified
lots in the subdivision.® A.59-63. After the golf
course was substantially constructed, and the golf
course lot had been conveyed to Indian Pond Country
Club, the Developer then recorded an Amendment to the
Declaration of Covenants and Restrictions
(“Amendment”), setting forth certain specific
easements/covenants relating to the subdivision land.
These included the right of golfers to retrieve, on
foot, errant golf balls from the unimproved land of
lots adjacent to the golf course. A.64-65. In
addition, the Amendment imposed specific servitudes on
the golf course lots, including a prohibition on
swimming pools in backyards, or on the placement or
use of any playground equipment in the backyards of

golf course lots. Id.

! References to the Addendum will be cited as “A.” followed by the
page number.
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After the course had been operating for
approximately 17 years, the plaintiffs purchased a
home from a builder who had purchased a lot from High
Pines Corporation and constructed a home on the lot.
The plaintiffs were provided with the Declaration and
Amendment, and were aware of the provisions of these
documents before buying the house. The plaintiffs
asked no one about the pros and cons of owning
property adjacent to a golf course, and simply assumed
that golf balls would never come on the improved
portion of their property.

At trial, the plaintiffs testified that from 2017
to approximately November of 2021, 654 golf balls had
come onto the improved portion of their property. The
plaintiffs testified that approximately 60 golf balls
had hit their house in 2018 through 2021 and that 8
windows had been broken. The plaintiffs testified
that they were unable to use their yard during golf
season, felt that they were prisoners in their own
home, and that their dream home had turned into a

nightmare.



Evidence at trial also showed that the golf
course had implemented measures in an attempt to
reduce the frequency of errant golf balls. The
evidence established that golf ball house strikes had
been reduced from 30 in 2018 to an average of
approximately 10 per year from 2019 through 2021.
Plaintiff Erik Tenczar testified at trial that he had
a zero tolerance policy and that no golf balls should
ever be allowed to come onto the improved portion of
this property.

STATEMENT OF ISSUES OF LAW RAISED BY THE APPEAL

The following statement of issues were raised and
properly preserved for appeal:

I. Whether legally recorded documents, specifically
a Declaration of Protective Covenants and
Restrictions (“Declaration”) and Amendment to the
Declaration of Protective Covenants and
Restrictions (“Amendment”) reserved to the
Developer of the subdivision as part of a general
plan development the right to conduct a golf
course on abutting residential properties.

IT. Whether the rights reserved in the Declaration
and Amendment are to be construed in the light of
the attendant circumstances at the time the
Declaration and Amendment were executed and
recorded.

IIT. Whether the Trial Court committed reversible
error in only fixating on the meaning of one
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sentence in the Amendment in ruling that the
rights reserved under the Declaration and
Amendment concerning errant golf balls were
limited to the unimproved portions of the
abutting residential lots, and that there was no
right or easement to operate the golf course on
properties abutting the golf course.

IV. Whether the entry of errant golf balls onto
property abutting the golf course constituted a
trespass in light of the Declaration and
Amendment.

V. Whether the Trial Court committed reversible
error in consistently changing its position as to
whether the meaning of the Declaration and
Amendment is matter of law for the Court to
decide or whether it was a matter for the jury.

VI. Whether the Trial Court committed reversible
error by instructing Defendant’s counsel not to
argue the meaning of the Declaration and
Amendment in Defendant’s closing argument to the
jury, and then instructing the jury that they
could consider the language of one section of the
Amendment concerning golf balls.

VII. Whether an award of 3.4 million dollars to the
owners of property abutting the golf course for
emotional distress was excessive as a matter of
law in the absence of:

1.) any evidence of any physical injuries;
and

2.) any evidence of symptoms constituting
an objective manifestation of physical
harm.

VIII. Whether the Trial Court committed reversible
error in allowing the following irrelevant and
prejudicial evidence:



1. Evidence concerning an alleged obligation of
the Developer to control where houses were
constructed on residential lots or an
alleged obligation to control the removal of
vegetation on residential lots by builders;

2. Evidence concerning the Developer allegedly
being a liar and threatening a golf course
superintendent providing expert services for
the plaintiffs;

3. Testimony as to what the Plaintiffs’
expectations were when moving into the
property; and

4. Whether the conduct of Plaintiffs’ attorney
in failing to redact prejudicial information
from an otherwise admitted document, is
grounds for reversing the jury award.

ARGUMENT?
I. The Declaration and Amendment Created the
Dominant Estate’s Right to Operate a Golf

Course.

After obtaining subdivision approval and being
issued a special permit for construction of the golf
course, the Developer, in 1999, recorded the
Declaration. The Declaration clearly established the

dominant and servient estates. Specifically, the one

 For purposes of this Application only, Defendant’s

argument will primarily focus on the issues presented
which give rise to matters of first impression or
novel questions of law.
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large lot in the center of the golf course was the
dominant estate. The Declaration reserved, inter
alia, the following rights for the dominant estate:

“WHEREAS, the Developer, in addition to the
creation of a residential community, intends to
create, operate and maintain a golf course with
country club facilities on a portion of the
subject premises, for the sole and exclusive
benefit of the Developer, its assigns, and its
members and guests..

20. Reservation of Rights by Developer.

Developer expressly reserves and retains for
itself, its successors and assigns, THE RIGHT TO
CREATE, OPERATE AND MAINTAIN A GOLF COURSE AND
COUNTRY CLUB FACILITIES, INCLUDING BUT NOT
LIMITED TO, MAINTENANCE AND IRRIGATION
FACILITIES, PARKING AREAS, RECREATION, FITNESS
AND GOLF TEACHING FACILITIES, ON ALL PORTIONS OF
THE LAND AS SHOWN ON INDIAN POND ESTATES IV PLAN,
other than those expressly subject to this

Declaration.”?

A.59,63. (emmphasis supplied.)

The Declaration granted the dominant estate the
right to operate and maintain a golf course. At the

time this right was created, every right necessary for

3 Specifically, Lots 4-44 through 4-71, Lots 4-117
through 4-134, Lots 4-1 and 4-2, were excluded from
the golf course easement. Plaintiffs’ property, Lot
4-80, was not excluded and therefore was subject to
the Developer’s right to create, operate, and maintain
a golf course. A.59.
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its enjoyment was included by implication. Sullivan

v. Donohoe, 287 Mass. 265, 267 (1934); Post v. McHugh,

76 Mass. App. Ct. 200, 206 (2010). It is not legally
necessary that easement language specifies the entire

scope of the easement. World Species List v. Reading,

75 Mass. App. Ct. 302, 306 (2009).

As the dominant estate, the golf course’s right
to operate a golf course was and remains superior to
the serviant estate owners’ property interests. World

Species List v. Reading, 75 Mass. App. Ct. 302, 310

(2009) . Under longstanding Massachusetts easement
law, the effect of an easement is to subject the
servient owner’s estate “to the burden of a
restriction from doing upon it what he otherwise could
do, and an obligation to suffer others to use it in a

manner which he might otherwise prevent” Commercial

Wharf East Condominium Ass'n v. Waterfront Parking

Corp.,407 Mass. 123, 134 (1990) quoting Owen v. Field,

102 Mass. 90, 103 (1869).
Accordingly, the original Declaration reserved

the right to operate a golf course on all lots of the
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subdivision. This reservation created a valid easement
appurtenant to the land upon which the actual golf

course would be constructed. See Commercial Wharf East

Condominium Ass'n, 407 Mass. at 135-136 (1990). All

rights necessary to the enjoyment of the easement were

included by implication. Sullivan v. Donohoe, 287

Mass. 265, 267 (1934). Undisputed expert testimony at
trial established that errant golf shots are an
inherent consequence of operating a golf course and
therefore the right to have errant shots going on the
properties adjoining the golf course was necessary for
the enjoyment of the easement to operate a golf course
and included by implication.®

II. The Amendment Does not Limit the Rights
Reserved Under the Original Declaration.

In January of 2001, after construction of the

golf course was substantially completed, the Developer

* In DeSarno v. Jam Golf Management, LLC, 295 Ga. App.

70 (Ga. App. 2008), the Georgia Appeals Court noted
that errant golf balls are a natural consequence of
play and cited Ellery v. Ridge Club, 2005 Ohio 1873
(Ohio Ct. App. 2005)for a synopsis of cases stating
this proposition. The DeSarno Court held that an
easement which allowed golf balls to go on adjacent
lots included the right for balls to go on all
portions of the lots, including the house. Id. at 71.
_13_




recorded the Amendment. The Amendment provided further
details as to what the existing easement burdened the
servient estates with and not being able to do what
the landowners could otherwise do. Specifically, no
back yard swimming pools were allowed, no swing sets
were allowed, no play sets were allowed, no outdoor
work in the yard was permitted on weekends or at any
other time that might interfere with the operation of
the golf course. These restrictions applied without
limitation to both improved and unimproved portions of
the adjacent lots.

In addition, the Amendment provided specificity
to the obligation of the servient estate to suffer
others to use their property in a manner which the
owner must otherwise prevent. Specifically, the
Amendment provided as follows:

“C. The perpetual right and easement for
the sole and exclusive use of providing
reasonable foot access for golfers to

retrieve errant golf balls on unimproved
areas of such lots.”

A.64. (emphasis supplied.)

This language provided two limitations upon the

burden imposed on golf course lots. First, golfers
_14_



could only enter the property on foot, so there would
be no driving of golf carts on the adjoining
properties. Second, foot traffic onto the property
was limited to the unimproved portion of the lots,
making it clear that the golfers themselves could not
enter into the improved portions of the yard in search
of a golf ball. The provision in the Amendment
relating to the retrieval of golf balls was directed
to feet on the ground and not balls in the air. The
Developer’s reservation of the right to operate a golf
course was permissible and not limited by the

Amendment. See Commercial Wharf East Condominium, 407

Mass. at 135-36 (1990).

III. The Trial Court Erred by Interpreting the
FEasement Documents Without Considering the
Attendant Circumstances and by Focusing
Solely on One Section of the Amendment.

The principles governing interpretation of a deed
are similar to those governing contract

interpretation. Sullivan v. O’Connor, 81 Mass App.

Ct. 200, 204 (2012). In interpreting a contract, the
Court should look at the contract as a whole. See

Star v. Fordham, 420 Mass. 178, 190 (1995). A legal
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document should be construed to give effect to the
intention of the grantor as ascertained from the
language of the whole instrument, considered in light

of the attending circumstances. Schroeder v.

Danielson, 37 Mass App. Ct. 450, 453 (1994) quoting

Harrison v. Marcus, 396 Mass. 424, 429 (1985). The

scope of an easement granted in general terms is
determined by the language of the grant construed in

light of the attending circumstances. Labounty v.

Vickers, 353 Mass. 337, 344 (1967). Rights established
by and the servitudes imposed by an easement cannot be
determined by isolating words and interpreting them as

though they stood alone. See Commissioner of Corps

and Taxn. v. Chilton Club, 318 Mass. 285, 288 (1945).

In the present case the Court wrote a two-
sentence decision quoting one subsection of the
Amendment dealing with golfers’ rights to retrieve
their golf balls. The Court gave no consideration to
the attendant circumstances at the time of the
Declaration or Amendment. By doing so the Court

effectively reversed the status of the golf course and
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adjacent lot owners by giving the servient lot owners
the right to limit the rights of the dominant estate
by deciding how much of their lots to improve.’

IV. The Jury’s Award of 3.4 Million Dollars for

Emotional Distress Damages Were Excessive as
a Matter of Law.

Under Massachusetts law, the practical test to
apply in ruling on whether damages awarded are
excessive is whether the award falls somewhere within
the necessarily uncertain limits of just damages or
whether the size of the verdict so shocks the sense of
justice as to compel the conclusion that the jury was
influenced by partiality, prejudice, mistake or

corruption. Labonte v. Hutchins & Wheeler, 424 Mass.

813, 824 (1997). Moreover, it is an error of law if
the damages awarded were greatly disproportionate to

the injury proven or represented a miscarriage of

> The trial judge further ignored the prior well

written decision by the Court (Buckley, J.) on
Plaintiffs’ motion for preliminary injunction. In
denying plaintiffs’ motion, the court took into
consideration the attendant circumstances and held
that the legal documents clearly demonstrated an
express reservation of the right to create and operate
a golf course within the subdivision as part of a
common scheme. A. 43.
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justice. Id. citing doCanto v. Ametak, Inc., 367 Mass.

776, 787 (1975).

In order to recover damages for negligent
infliction of emotional distress, a plaintiff must
prove objective manifestation of physical harm.

Sullivan v. Boston Gas Co., 414 Mass. 129 (1993);

Gutierrez v. Massachusetts Bay Transportation

Authority, 437 Mass. 396, 413 (2002) .There is no good
reason why a different rule should apply for emotional
distress damages for a claim predicated on trespass.®
In the present case the Tenczars offered no
testimony of symptoms constituting an objective

manifestation of physical harm. No evidence was

® In Fenton v. Quaboag Country Club, Inc., 353 Mass.

534 (1968)the Court affirmed a master’s report which,
inter alia, awarded plaintiffs $2650 for their
distress and discomfort for a period of 14 years for a
continuing nuisance and trespass of golf balls
entering plaintiffs’ property. Id. at 538. However,
the cases cited by the Fenton Court specifically
concerned nuisance claims. The only other case
Defendant is aware of concerning emotional distress
damages predicated upon trespass is Meagher v.
Driscoll, 99 Mass. 281 (1868). The Court found
trespass damages appropriate taking into consideration
factors such as willful disregard, gross carelessness,
willful mischief, and wantonness in unlawfully
disinterring the body of Plaintiff’s child. Id. at
285. None of these factors are present in this case.
_18_




offered of tension or migraine headaches,
concentration or reading problems, sleeplessness,
upset stomach, nightmares, or gastrointestinal

problems found sufficient in Sullivan v. Boston Gas

Co., 414 Mass. 129, 137 (1993). No evidence was
presented as to uncontrolled crying spells, headaches,
loss of concentration, depression, anxiety,

nightmares, or loss of a sexual relationship with a

spouse found sufficient in Bresnahan v. McCauliff, 47

Mass. App. Ct. 278, 284-85 (1999). No evidence was
offered of repeated nightmares, high anxiety,
intrusive thoughts, racing hot flashes, and feeling of

detachment held sufficient in Adams v. Cong Auto Ins.,

90 Mass. App. Ct. 761, 770 (2016).

The Tenczars presented no evidence that they had
either sought or received any counseling or medical
treatment of any kind. No testimony was presented to
any diminution or problem with respect to the ability
to work or concentrate. The Tenczars offered no
testimony as to how their ability to do anything at

any location other than their house had been adversely
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effected. The Tenczars offered no testimony from any
friends or relatives as to any change in their
behavior.

The Tenczars’ emotional distress claim, if
sufficient to warrant any award, is of modest value
given the absence of medical testimony or of symptoms
objectively manifesting physical harm. The Jjury award
of 3.4 million is grossly excessive and it would be a
denial of justice to let it stand.

STATEMENT OF REASONS WHY DIRECT APPELLATE REVIEW IS
APPROPRIATE

Defendant Indian Pond Country Club asserts that
the following reasons establish a public policy

interest warranting direct appellate review:

1. The case presents as a matter of first
impression in Massachusetts whether the
Developer of a common development, including a
golf course and a surrounding residential
community, can record legal documents reserving
the right to build and operate a golf course,
including the right to have errant golf shots
entering the property of residential lots
adjoining the golf course.

2. The foregoing issue is also one where extremely
limited appellate case law exists on a
nationwide basis. The defendant is aware of
only one such case, DeSarno v. Jam Golf
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Management, LLC, 295 GA App. 70 (GA. App.
2006) .

3. There are numerous interested parties.
Approximately 2,763 golf facilities in the
United States identify as residential
developments. This constitutes approximately
20% of the 14,000 golf facilities with 16,000
courses nationwide, according to the National
Golf Foundation.

4. A substantial issue of law is presented as to
what rules or guidance should be provided to a
jury in assessing purely emotional distress
injuries and whether an award of $3.4 million
for such damages where there was no evidence of
anyone ever being struck by a golf ball,
injured by a golf ball, or seeking medical
treatment or counseling for any alleged
emotional distress sustained.

5. The present case has received substantial

coverage in the media. The Boston Globe, the
Garnet newspaper chain and People Magazine have
published stories about the case. Local

television stations have also reported on the
case. Even the BBC and a radio station in
Toronto have carried stories about the case.
Sports Illustrated and Golf Digest have also
printed stories.

CONCLUSION

Based on the foregoing, Defendant/Appellant, Indian
Pond Country Club, Inc., respectfully requests that

the Supreme Judicial Court GRANT Defendant’s

application for direct appellate review.
_21_



Respectfully submitted,
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By its Attorneys,

/s/ Leon C. Nowicki
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Leon C. Nowicki, Esqg., BBO #684734
LAW OFFICES OF JOHN B. FLEMMING
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Tel.: (978) 474-6444
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05/20/2019 02:00 Civil A BRO-Main FL, CR5 Rule 56 Hearing Held - Under

PM Brockton (SC) advisement
05/21/2019 02:00 CivilC BRO-2nd FL,CR3 Rule 56 Hearing Rescheduled

PM Brockton (SC)

05/19/2020 02:00 CivilC Hearing on Preliminary Held - Under

PM Brockton Injunction advisement
08/06/2020 02:00 CivilC Final Pre-Trial Conference Held as Scheduled
PM Brockton

12/22/2020 10:00 Civil C Rule 56 Hearing Rescheduled

AM Brockton

01/19/2021 09:30 CivilC Rule 56 Hearing Rescheduled

AM Brockton

01/26/2021 09:30 CivilC Rule 56 Hearing Decision rendered
AM Brockton

04/29/2021 02:00 Civil C Final Pre-Trial Conference Held as Scheduled
PM Brockton

07/19/2021 09:30 CivilC Mediation Session (ADR) Canceled

AM Brockton

11/09/202102:00 CivilC Fina! Trial Conference Held as Scheduled
PM Brockton

11/15/2021 09:00 CivilC Jury Trial Rescheduled

AM Brockton

11/29/2021 09:00 CivilC Jury Trial Held as Scheduled
AM Brockton

11/30/2021 09:00 Civil C Jury Trial Held as Scheduled
AM Brockton

12/01/2021 09:00 Ciwil C Jury Trial Held as Scheduled
AM Brockton

12/02/2021 09:00 Civil C Jury Trial Held as Scheduled
AM Brockton

12/06/2021 09:00 CivilC Jury Trial Held as Scheduled
AM Brockton

12/13/2021 02:.00 CivilC Motion Hearing Held as Scheduled
PM Brockton

02/28/2022 10:00 CivilC Hearing for Real Estate Held as Scheduled
AM Brockton Attachment

02/28/2022 10:.00 CivilC Motion Hearing Held as Scheduled
AM Brockton
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Ticklers

Tickier Start Date Due Date Days Due Completed Date

Service 07/13/2018 10/11/2018 90

Answer 07/13/2018 11/13/2018 123 12110/2018

Rule 12/19/20 Served By 07/13/2018 11/13/2018 123 08/06/2020

Rule 12/19/20 Filed By 07/13/2018 12/10/2018 150 08/06/2020

Rule 12/19/20 Heard By 07/13/2018 01/09/2019 180 08/06/2020

Rule 15 Served By 07/13/2018 11/13/2018 123 08/06/2020

Rule 15 Filed By 07/13/2018 12/10/2018 150 08/06/2020

Rule 15 Heard By 07/13/2018 01/09/2019 180 08/06/2020

Discovery 07/13/2018 05/26/2020 683 12/06/2021

Rule 56 Served By 07/13/2018 07/01/2020 719 08/06/2020

Rule 56 Filed By 07/13/2018 07/08/2019 360 08/06/2020

Final Pre-Trial Conference 07/13/2018 08/07/2020 756 08/06/2020

Judgment 07/13/2018 07/13/2020 731 12/06/2021

Under Advisement 05/20/2019 06/19/2019 30 06/13/2019

Under Advisement 05/19/2020 06/18/2020 30 02/01/2021

Under Advisement 01/26/2021 02/25/2021 30 02/01/2021 .
Status Review 12/29/2021 12/06/2024 1073 ‘“’f
Status Review 12/06/2024 01/06/2025 31 ‘
Under Advisement 02/28/2022 03/30/2022 30

Under Advisement 02/28/2022 03/30/2022 30

Docket Information

Docket Docket Text Eile /mage
Date Ref Avail.
—— Nbr

07/13/2018 Attorney appearance
On this date Robert W Galvin, Esq. added as Private Counsel for Plaintiff Erik Tenczar

07/13/2018 Attorney appearance
On this date Robert W Galvin, Esq. added as Private Counsel for Plaintiff Athina Tenczar

07/13/2018 Case assigned to:
DCM Track F - Fast Track was added on 07/13/2018

07/13/2018 Civil action cover sheet filed. 2
07/13/2018 Demand for jury trial entered.
07/13/2018 Original civil complaint filed. 1 Image

07/13/2018 The following form was generated:

Tracking Order
Sent On: 07/13/2018 14:10:27

07/13/2018 Erik Tenczar, Athina Tenczar's MOTION for appointment of Special Process Server. 3
Kevin Dalton; filed and Allowed

Judge: Locke, Hon. Jeffrey A

07/13/2018 Plaintiff(s) Erik Tenczar, Athina Tenczar's Motion for a Preliminary [njunction 4

Judge: Locke, Hon. Jeffrey A
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Docket Docket Text File Image
Date Ref  Avail,
Nbr.

07/13/2018 Plaintiffs(s) Erik Tenczar, Athina Tenczar's MOTION for Short Order of Notice
filed and Allowed returnable 7/24/18 @ 2PM

Judge: Locke, Hon. Jeffrey A
Applies To: Indian Pond Country Club, Inc. (Defendant); Spectrum Building Co., inc. (Defendant);
Bisceglia, Paul (Defendant)

07/17/2018 One Trial case reviewed by Clerk, case to remain in the Superior Court.

Judge: Jubinville, Sarah

07/24/2018 Event Result: Hearing on Preliminary Injunction scheduled on:
07/24/2018 02:00 PM
Has been: Held as Scheduled
Comments: FTR
Hon. Jeffrey A Locke, Presiding
Appeared:
Staff:

07/24/2018 Erik Tenczar, Athina Tenczar's Memorandum 6
of law in support of motion for preliminary injunction

07/24/2018 indian Pond Country Club, Inc.'s Memorandum 7
of law in opposition to plaintiff's motion for preliminary injunction

07/24/2018 Attorney appearance

On this date Leon Nowicki, Esq. added as Private Counsel for Defendant Indian Pond Country Club,
Inc.

07/24/2018 Endorsement on Motion for a Preliminary Injunction (#4.0): Other action taken
Matter continued to 8/22/18 at 2:00PM

Judge: Locke, Hon. Jeffrey A

07/26/2018 Notice sent to counsel to appear for continuance of hearing on motion for preliminary injunction on 8
8/22/18 at 2:00PM in Plymouth

08/02/2018 Attorney appearance 9
On this date Matthew J Dunn, Esq. added as Private Counsel for Defendant Spectrum Building Co.,
Inc. & Defendant Paul Bisceglia

08/02/2018 Defendants Spectrum Building Co., Inc., Paul Bisceglia's Assented to Motion to extend time for 10
respond to complaint

08/03/2018 Endorsement on Motion for extension of time to respond to complaint (#10.0): ALLOWED

Judge: Locke, Hon. Jeffrey A

08/20/2018 Received from 11 Image
Defendant Indian Pond Country Club, Inc.: Answer to original complaint;

08/22/2018 Attorney appearance 12
On this date Jeanne Elizabeth Demers, Esq. added for Defendant Indian Pond Country Club, Inc.

08/22/2018 Matter taken under advisement: Hearing on Preliminary Injunction scheduled on:
08/22/2018 02:00 PM
Has been: Held - Under advisement
Comments: FTR
Hon. Elaine M Buckley, Presiding
Appeared:
Staff:

08/22/2018 Defendant's Notice of intent to file motion to dismiss 13

Applies To: Spectrum Building Co., Inc. (Defendant); Bisceglia, Paul (Defendant)

09/25/2018 Defendants Spectrum Building Co., inc., Paul Bisceglia's Motion to dismiss certain counts pursuantto 14
MRCP 12(b)
Counts Il and IV, Memorandum of Law in support; Plaintiff's Opposition & Request for Hearing;
Defendants Reply Memcrandum for their Motion to dismiss; Affidavit of compliance with S. C. Rule 9A
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Docket Docket Text File Image
Date Ref  Avail.
Nbr.
10/01/2018 Notice sent to parties to Appear on 11/15/18 at 2:00pm re: defts' motion to dismiss (P#14) cc: RG, LN, 15
JD, & MD
Sent On: 10/01/2018 10:02:11
10/03/2018 Plaintiff(s) Erik Tenczar, Athina Tenczar's Motion for 16 lmage

leave to amend complaint; opposition; reply; aff; cert of service; request for hearing

10/04/2018 Second notice sent to counsel to appear for hearing re: motion to dismiss (p#14) and motion for leave 17
to amend complaint (p#16) on 11/15/18 at 2:00PM in Plymouth

10/09/2018 Attorney appearance 18
On this date Anthony J Riley, Esq. added for Plaintiff Erik Tenczar

11/15/2018 Endorsement on Motion for leave to amend complaint (#16.0): ALLOWED

Judge: Moriarty, I, Hon. Cornelius J

11/15/2018 Endorsement on Motion to dismiss (#14.0): ALLOWED
as to Count Ill and IV by agreement

Judge: Moriarty, Il, Hon. Cornelius J

11/15/2018 Event Result:: Rule 12 Hearing scheduled on:
11/15/2018 02:00 PM
Has been: Held as Scheduled
Comments: FTR
Hon. Cornelius J Moriarty, Il, Presiding

Appeared:
Staff:
12/10/2018 Defendant's notice to dismiss plaintiff's complaint MRCP 1 2(b) 19
12/17/2018 Received from 20 Image

Defendant Indian Pond Country Club, Inc.: Answer to amended complaint;

01/09/2019 Defendants Spectrum Building Co., Inc., Paul Bisceglia's Motion to 21
Dismiss Plaintiffs' First Amended Complaint (memorandum of law incorporated); Defendants' reply
Memorandum; Affidavit of Erik Tenczar; Plaintiffs’ Opposition: Affidavit in Compliance with S.C. Rule
9A; Request for a Hearing; Exhibits Attached

01/10/2019 The following form was generated: 22

Notice to Appear
Sent On: 01/10/2019 09:49:55

02/20/2019 Event Result:: Rule 12 Hearing scheduled on:
02/26/2019 02:00 PM
Has been: Rescheduled For the following reason: By Court prior to date
Hon. Richard J Chin, Presiding
Appeared:
Staff:
Sarah Jubinville, Assistant Clerk

02/22/2019 The following form was generated: 23

Notice to Appear
Sent On: 02/22/2019 08:26:57

03/27/2019 Event Result:: Rule 12 Hearing scheduled on:
03/27/2019 02:00 PM
Has been: Rescheduled For the following reason: Not reached by Court
Hon. Robert C Cosgrove, Presiding
Appeared:
Staff:
Melissa McDonald, Assistant Clerk Magistrate

03/27/2019 The following form was generated: 24

Notice to Appear for Rule 56 motion on 5/21/19 at 2:00p.m.
Sent On: 03/27/2019 14:31:57
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Docket Docket Text File Image
Date Ref  Avail.
Nbr.
04/08/2019 Notice to Appear for Rule 56 Hearing on May 20, 2019 at 2:00pm in Brockton Civil C Session 25
Sent On: 04/08/2019 09:16:52
04/08/2019 Event Result:: Rule 56 Hearing scheduled on:
05/21/2019 02:00 PM
Has been: Rescheduled For the following reason: By Court prior to date
Hon. Mark A Hallal, Presiding
05/16/2019 Event Result: Rule 56 Hearing scheduled on:
05/20/2019 02:00 PM
Has been: Rescheduled For the following reason: Transferred to another session
Conrod Boone, Presiding
05/20/2019 Matter taken under advisement: Rule 56 Hearing scheduled on:
05/20/2019 02:00 PM
Has been: Held - Under advisement
Hon. Maynard Kirpalani, Presiding
06/13/2019 MEMORANDUM & ORDER: 26 Image

on Defendants' Spectrum Building Co., Inc's and Pau! Bisceglia's Motion to Dismiss Plaintiff's First
Amended Verified Complaint:

For the foregoing reasons, it is hereby ORDERED with respect to defendant Paul Bisceglia that the
Motion to Dismiss be ALLOWED with respect to Counts 1, IV, V, and VI of the First Amended Verified
Complaint. With respect to defendant Spectrum Building Co., Inc., it is ORDERED that the Motion to
Dismiss be ALLOWED as to Counts IV and VI but DENIED as to Counts IIl and V.

Judge: Kirpalani, Hon. Maynard

06/13/2019 ORDER: on Motion to Dismiss 27 lmage
Defendant Paul M. Bisceglia's Motion to Dismiss Plaintiff's First Amended Verified Complaint be
ALLOWED with respect to Counts IIl, IV, V and VI of the first amended verified complaint.

Itis further Ordered that Defendant Spectrum Building Co., Inc.'s Motion to Dismiss Plaintiffs First
Amended Verified Complaint be ALLOWED with respect to Counts IV and V! but is otherwise DENIED
as to Counts Hll and V.

06/27/2019 Received from 28 Image
Defendant Spectrum Building Co., Inc.: Answer to amended complaint;

06/27/2019 Attorney appearance
On this date Meghan E Hall, Esq. added for Defendant Spectrum Building Co., Inc.

01/27/2020 Attorney appearance 29 Image
On this date Jeanne Elizabeth Demers, Esq. dismissed/withdrawn for Defendant Indian Pond Country
Club, Inc.

03/20/2020 Defendant Spectrum Building Co., Inc.'s Joint Motion to 30 Image

extend tracking order deadlines

03/24/2020 Endorsement on Motion to extend tracking order deadlines (#30.0): ALLOWED
as provided in schedule (Gildea,J)
Judge: Gildea, Hon, Mark

05/07/2020 Plaintiff(s) Erik Tenczar, Athina Tenczar's EMERGENGCY Motion for a Preliminary Injunction 31
» plaintiffs' memorandum of law in support, affidavit of Athina Tenczar, affidavit of Robert Galvin, Esq.

05/08/2020 Endorsement on Motion for a Preliminary Injunction (#31.0): Other action taken
Defendant shall have to 5/15/20 to file a response. Telephone conference shall be held 5/19/20 at 2pm
Judge: Kirpalani, Hon. Maynard

05/08/2020 Opposition to to plaintiffs’ filing their renewed motion for preliminary injunction as an emergency motion 32
filed by Indian Pond Country Club, Inc.

05/08/2020 Ptaintiffs Erik Tenczar, Athina Tenczar's EMERGENCY Motion for 33 Image
Preliminary Injunction against Defendant Indian Pond Country Club enjoining the defendant, Indian
Pond Country Club, Inc. from the continued use of the 15th hole.; Memorandum in support; Affidavit of
Athina Tenczar; Affidavit of Robert W. Galvin, ESQ. Exhibits attached
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Docket Docket Text File Image

Date Ref Avail.
Nbr.

05/11/2020 Opposition to to plaintiffs filing their renewed motion for a preliminary injunction as an emergency 34

motion filed by Indian Pond Country Club, Inc.

05/18/2020 Indian Pond Country Club, Inc.'s Memorandum in opposition to 36
Plaintiff's second motion for preliminary injunction;

05/19/2020 The following form was generated: 35

Notice to Appear for Fina! Pre-Trial Conference on 8/6/20 at 2:00p.m. via Teleconference
Sent On: 05/19/2020 14:36:41

05/19/2020 Matter taken under advisement: Hearing on Preliminary Injunction scheduled on:
05/19/2020 02:00 PM
Has been: Held - Under advisement
Comments: FTR
via teleconference
Hon. Elaine M Buckley, Presiding

05/26/2020 ORDER AND DECISION ON PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION: 37 Image
...For the aforementioned reasons, the plaintiffs Motion for Preliminary Injunction is DENIED.

Judge: Buckley, Hon. Elaine M
06/11/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On: 06/11/2020 11:44:19

06/15/2020 Notice to the Appeals Court of Interlocutory Appeal 38

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)

06/15/2020 Notice of docket entry received from Appeals Court 39 Image
ORDER: A trial judge's decision on a preliminary injunction requires "an evaluation in combination of
the moving party's claim of injury and its chance of success on the merits." Edwin R. Sage Co. v. Foley,
12 Mass. App. Ct. 20, 25 (1981). When reviewing such a decision, the single justice "focuses on
whether the trial court abused its discretion” -- "that is, whether the court applied proper legal standards
and whether the record discloses reasonable support for its evaluation of factual questions.” ibid. See
Fordyce v. Town of Hanover, 457 Mass. 248, 256 (2010). Thus, the single justice must "exercise
special care not to substitute [his or her] judgment for that of the trial court where the records disclose
reasoned support for its action." Edwin R. Sage, 12 Mass. App. Ct. at 26. Here, the petitioners have
failed to show that the judge committed an error of law or otherwise abused her discretion in denying
the request for preliminary injunction. (Hand, J.) *Notice/attest/Buckley, J.

06/25/2020 Notice of docket entry received from Appeals Court 40 Image
Please take note that on June 12, 2020, the above referenced matter has been entered on the single
justice docket of the Appeals Court.

08/06/2020 Joint Pre-Trial Memorandum filed: 40.1 Image

08/06/2020 ORDER: Scheduling Order: After a Final Pretrial Conference, attend by the parties, and 40.2
notwithstanding the tracking order in this case it is Ordered THAT: 1. All non-expert discovery shall be
complete by Oct 6: 3. Summary Judgment Motions shall be served by Nov 6.: 4. Summary Judgment
Responses shall be served by Dec 7.; Further orders: Summary Judgment December 22,2020 by
zoom by 10am copies sent Aug 19,2020

E
Q
o

08/06/2020 Event Result:: Final Pre-Trial Conference scheduled on:
08/06/2020 02:00 PM
Has been: Held as Scheduled
Comments: FTR
Hon. Valerie A Yarashus, Presiding

08/19/2020 The following form was generated: 41

Notice to Appear for Rule 56 Hearing via Zoom on 12/22/20 at 10:00AM
Sent On: 08/19/2020 10:27:24

Notice Sent To: Robert W Galvin, Esg. Galvin & Galvin, PC 10 Enterprise St Suite 3, Duxbury, MA
02332

Notice Sent To: Anthony J Riley, Esq. Galvin and Galvin, P.C. 10 Enterprise St Suite 3, Duxbury, MA
02332
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Date ef Avail

Notice Sent To: Leon Nowicki, Esq. Law Offices Of John B Flemming 1 Elm Square Suite 3C,
Andover, MA 01810

Notice Sent To: Matthew J Dunn, Esg. The Dunn Law Group, P.C. 132 North St, Hingham, MA 02043
Notice Sent To: Meghan E Hall, Esq. The Dunn Law Group, P.C. 132 North St, Hingham, MA 02043

12/15/2020 Event Result:: Rule 56 Hearing scheduled on:
12/22/2020 10:00 AM
Has been: Rescheduled For the following reason: By Court prior to date
Hon. Anthony M. Campo, Presiding

12/23/2020 Defendant Spectrum Building Co., Inc.'s Motion for 42
summary judgment, memorandum of law in support; Plaintif's OPPOSITION; reply memorandum in
support, consolidated statement of material facts, joint record appendix, affidavit of compliance - Rule
9A

01/19/2021 Event Result:: Rule 56 Hearing scheduled on:
01/19/2021 09:30 AM
Has been: Rescheduled For the following reason: By Court prior to date
Hon. Daniel J. O'Shea, Presiding

01/26/2021 Matter taken under advisement: Rule 56 Hearing scheduled on:
01/26/2021 09:30 AM
Has been: Held - Under advisement
Hon. Daniel J. O'Shea, Presiding

02/01/2021 MEMORANDUM & ORDER: 43

For all of the foregoing reasons, the motion for summary judgment is hereby ALLOWED on Count il
breach of contract of the first amended complaint against spectrum and is hereby DENIED on Count V
breach of express warranty against spectrum.

Judge: O'Shea, Hon. Daniel J.

02/02/2021 Endorsement on Motion for summary judgment (#42.0): ALLOWED
Motion for summary judgment Allowed on Count ill and Denied on Count IV, see memorandum of
decision and order dated 2/1/21.

Judge: O'Shea, Hon. Daniel J.

02/17/2021 Defendant Spectrum Building Co., Inc.'s Notice of 44 Image
motion for reconsideration

03/01/2021 Defendant Spectrum Building Co., Inc.'s Motion for 45
reconsideration, memorandum in opposition, reply memorandum in support, affidavit of compliance, list
of documents, notice of filing

03/04/2021 Endorsement on Motion for reconsideration (#45.0): DENIED
For reasons set forth in the memorandum of decision and the plaintiff's memorandum in opposition to
Defendant's motion for reconsideration, the motion for reconsideration is DENIED.

Judge: O'Shea, Hon. Daniel J.

03/08/2021 Attorney appearance 46 Image
On this date Meghan E Hall, Esq. dismissed/withdrawn for Defendant Spectrum Building Co., Inc.

03/11/2021 The following form was generated: 47

Notice to Appear for Final Pre-Trial Conference 4/29/21 at 2pm via telephone

Sent On: 03/11/2021 11:06:14

Notice Sent To: Robert W Galvin, Esg. Galvin and Galvin, PC 10 Enterprise St Suite 3, Duxbury, MA
02332

Notice Sent To: Anthony J Riley, Esq. Galvin and Galvin, P.C. 10 Enterprise St Suite 3, Duxbury, MA
02332

Notice Sent To: Leon Nowicki, Esq. Law Offices Of John B Flemming 1 Elm Square Suite 3C,
Andover, MA 01810

Notice Sent To: Matthew J Dunn, Esqg. The Dunn Law Group, P.C. 132 North St, Hingham, MA 02043
Notice Sent To: Meghan E Hall, Esg. The Dunn Law Group, P.C. 132 North St, Hingham, MA 02043

04/29/2021 Event Result:: Final Pre-Trial Conference scheduled on:
04/29/2021 02:00 PM
Has been: Held as Scheduled
Comments: FTR
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Hon. Daniel J. O'Shea, Presiding

04/29/2021 Scheduled:
Event: Jury Trial
Date: 11/15/2021 Time: 09:00 AM
Result: Rescheduled

07/16/2021 Event Result:: Mediation Session (ADR) scheduled on:
07/19/2021 09:30 AM
Has been: Canceled For the following reason: Joint request of parties
Hon. Valerie A Yarashus, Presiding

11/03/2021 Scheduled:
Event: Jury Trial
Date: 11/29/2021 Time: 09:00 AM
Result: Held as Scheduled

11/03/2021 Event Result:: Jury Trial scheduled on:
11/15/2021 09:00 AM
Has been: Rescheduled For the following reason: By Court prior to date
Comments: Counsel being held for Trial to begin on 11/29/21 at 9:00a.m. (email sent).
Hon. William M White, Jr., Presiding

11/09/2021 Party status:
Defendant Spectrum Building Co., inc.: Dismissed by agreement of parties;

11/09/2021 Event Result:: Final Trial Conference scheduled on:
11/09/2021 02:00 PM
Has been: Held as Scheduled
Comments: FTR
Reported on the Record Case Settled with Defendant, Spectrum Building, Co and will be filing a
stipulation of dismissal with the Court.
Hon. William M White, Jr., Presiding

11/09/2021 Defendant Indian Pond Country Club, Inc.'s Motion for 48 Image
attorney conducted panel voir dire or in the alternative attorney conducted individual voir dire

11/09/2021 Defendant Indian Pond Country Club, Inc.'s Motion in limine for 48.1 Image
ruling to preclude the expert testimony of Michael S. Johnstone concerning serious personal injury or
death from golf balls hit from the 15th tee of Indian Pond Country Ciub

11/09/2021 Defendant Indian Pond Country Club, Inc.'s Motion in limine for 48.2 Image
ruling as to inadmissibility of testimony concerning diminution of value or rental value

11/09/2021 Witness list 48.3 Image

Applies To: Indian Pond Country Club, Inc. (Defendant)
11/09/2021 Request for Jury instructions filed by Defendant Indian Pond Country Club, Inc. 48.4 Image

Applies To: Indian Pond Country Club, Inc. (Defendant)
11/09/2021 Proposed Filings/Orders 48.5 Image

trial exhibits

Applies To: Indian Pond Country Club, Inc. {Defendant)
11/22/2021 Proposed Filings/Orders 49 Image

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)
11/29/2021 Proposed Filings/Orders 50 Image

jury instructions

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)
11/29/2021 Proposed Filings/Orders 51 Image

venire questions from Plaintiff

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)
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11/29/2021 Plaintiff Erik Tenczar, Athina Tenczar's Motion in limine to 52 Image

obtain evidentiary ruling on the defense offered by Defendant, Indian Pond Country Club, Inc. in light of
claims made at trial

11/29/2021 Witness list 52.1 Image

Applies To: Galvin, Esqg., Robert W (Attorney) on behalf of Tenczar, Erik (Plaintiff)

11/29/2021 Event Resuit:: Jury Trial scheduled on:
11/29/2021 09:00 AM
Has been: Held as Scheduled
Case called for Jury Trial before White, J.
Venire Sworn.
Panel/Atty Conducted Voir Dire Implanelment begins.
Counsel agree to three Peremptory Challenges each side.
7 Jurors Seated; Counsel content with the Jury.
Jury Sworn.
Preliminary Jury Instruction given.
Hearing outside the presence of the Jury, plaintiff makes Oral Motion to Dismiss Nuisance Claim
(Count 1) with assent of the Defendant, ALLOWED.
Opening Statements given by both sides.
Evidence begins.
Matter continued to tomorrow morning, 11/30/21 at 9:00a.m.
FTR
Hon. William M White, Jr., Presiding

11/30/2021 Plaintiff Erik Tenczar, Athina Tenczar's Motion in limine to 52.2 lmage
obtain evidentiary ruling on the defense offered by defendant Indian Pond Country Club Inc in light of
claims made at trial

11/30/2021 Proposed Filings/Orders 53 Image
suppiemental jury instructions

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)

11/30/2021 Event Result:: Jury Trial scheduled on:
11/30/2021 09:00 AM
Has been: Held as Scheduled
Jury Trial resumes before White, J. and all 7 jurors.
Evidence continues.
Matter continued to tomorrow at 12/1/21 at 9:00a.m.
FTR
Hon. William M White, Jr., Presiding

12/01/2021 Event Result:: Jury Trial scheduled on:
12/01/2021 09:00 AM

Has been: Held as Scheduled
Jury Trial resumes before White, J. and all 7 jurors.
Evidence continues.
Plaintiff rests; Defendant files motion for Directed Verdict - no action taken.
Evidence continues.
Matter continued to tomorrow morning at 9:00a.m.

FTR

Hon. William M White, Jr., Presiding

12/01/2021 Proposed Filings/Orders 58
supplemental jury instructions

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)

12/02/2021 Event Result:: Jury Trial scheduled on:
12/02/2021 09:00 AM

Has been: Held as Scheduled

Jury trial resumes before White, J. and all 7 Jurors.

Evidence continues.

Matter continued to Monday, 12/6/21 at 9:00a.m.
FTR
Hon. William M White, Jr., Presiding
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12/02/2021 Defendant Indian Pond Country Club, Inc.'s Supplemental for 9

request for instructions to the jury

12/02/2021 Proposed Filings/Orders 60
proposed verdict slip

Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)

12/02/2021 Plaintiff Erik Tenczar, Athina Tenczar's Motion in limine to 61
obtain evidentiary ruling on the defense offered by Defendant, indian Pond Country Club, Inc. in light of
claims made at trail

12/02/2021 Endorsement on Motion in limine of obtain evidentiary ruling on the defense offered in light of claims
made at trial (#61.0): ALLOWED
to the extent of the covenant and restrictions and amended covenants and restrictions of indicted in
open court. The court finds defendant IPCC reserved the right for golfer to retrieve event golf balls hit
upon the unimproved portions of the residential lots sold, but not the improved portions of the some
lots.

Judge: White, Jr., Hon. William M

12/06/2021 Defendant Indian Pond Country Club, Inc.'s Request for 54 Image
supplemental request for instruction to the jury Second request

12/06/2021 General correspondence regarding Plaintiff's proposed jury instructions 55 lmage
12/06/2021 Verdict of jury for party 56 Image

12/06/2021 JUDGMENT entered on this date.: Judgment on Jury Verdict After Jury Verdict Presiding: Hon. 57 lmage
William M White, Jr.

Judgment For: Erik Tenczar
Athina Tenczar

Judgment Against: Indian Pond Country Club, Inc.

Terms of Judgment: Interest Begins: 07/13/2018 Jdgmnt Date: 12/06/2021 Interest Rate: .12 Daily
Interest Rate: .000329
Damages: Damage Amt: 3500000.00 Filing Fees: 280.00

Judgment Total: 4,930,443.,00 Copies sent Dec 7,2021

12/06/2021 Event Result: Jury Trial scheduled on:
12/06/2021 09:00 AM
Has been: Held as Scheduled
Jury trial resumes before White, J. and all 7 jurors.
Evidence continues.
Defense rests.
Defendants Motion for Directed Verdict filed and heard at the close of all the evidence - Denied.
Closing arguments given by both sides.
Jury Charge given.
Foreperson chosen: Juror #74, Seat 8
Court Officer sworn and Jury sent out to deliberate.
Verdict Returned, Affirmed and Recorded.
FTR
Hon. William M White, Jr., Presiding

12/06/2021 Defendant Indian Pond Country Club, Inc.'s Motion for 62
directed verdict at the close of defendant's evidence, memorandum in support

12/06/2021 Plaintiff Erik Tenczar, Athina Tenczar's Motion for 63
directed verdict

12/06/2021 Endorsement on Motion for directed verdict (#63.0): DENIED

Judge: White, Jr., Hon. William M
12/06/2021 Proposed Filings/Orders 64 Image

remedial order after trial
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Judge: White, Jr., Hon. William M

see permanent injunction issued December 13, 2021

12/13/2021 Event Result:: Motion Hearing scheduled on:
12/13/2021 02:00 PM
Has been: Held as Scheduled
Comments: FTR
Hon. William M White, Jr., Presiding

12/13/2021 ORDER: permanent injunction 65 Image
Defendant Indian Pond Country Club, 60 Country Club Way, Kingston, Plymouth County,
Massachusetts, is hereby enjoined and prohibited from operating its golf course in any manner that
permits, causes or results in golf balls being propelled onto plaintiff's improved property at 294 Country
Club Way, Kingston, Plymouth county, Massachusetts defendant is further enjoined and prohibited
from allowing or permitting any golf balls to cause damages to any plaintiffs' real or personal property.

12/15/2021 Defendant-Intervenor Indian Pond Country Club, Inc.'s Notice of 66 lmage
motion

12/30/2021 Defendant Indian Pond Country Club, Inc.'s Motion for 67 Image
judgment notwithstanding the verdict, memorandum of law in support, plaintiff's opposition, defendant's
reply memorandum of law

12/30/2021 Defendant Indian Pond Country Club, Inc.'s Motion for 68 lmage
a new trial, or in the alternative, for a remittitur of the damages award, memorandum of law in support,
plaintiff's opposition, notice of filing/certificate of service, list of documents submitted

01/03/2022 Defendant Indian Pond Country Club, Inc.'s Motion for 69
an order directing the office of transcription services to transcribe the audio/visual deposition testimony
of Michael Johnstone and Damian Pascuzzo as part of the trial transcript, affidavit of compliance with
superior court rule 9a concerning no opposition to motion, list of documents submitted, notice of
filing/certificate of service

01/14/2022 The following form was generated: 70

Notice to Appear for Post-Judgment Motion son 2/28/22 at 10:00.m.
Sent On: 01/14/2022 11:38:04

01/20/2022 Plaintiffs Erik Tenczar, Athina Tenczar's Motion for 71 Image
Post Judgment Real Estate Attachment; Defendant Indian Pond Country Club Inc.'s Memorandum of
Law in Opposition; Plaintiff's Reply to Defendant Indian Pond Country Club, Inc.'s Opposition; Affidavit
of Robert W. Galvin, ESQ.in Compliance with S.C. Rule 9A; Exhibits Attached

02/03/2022 Endorsement on Motion for an order directing the office of transcription services to transcribe the
audio/visual deposition testimony of Michael Johnstone and Damian Pascuzzo as part of the trial
transcript. (#69.0): ALLOWED

Judge: White, Jr., Hon. William M
02/03/2022 The following form was generated:

Notice to Appear
Sent On: 02/03/2022 12:29:15

02/28/2022 Matter taken under advisement: Motion Hearing scheduled on:
02/28/2022 10:00 AM
Has been: Held - Under advisement
Comments: FTR
Hon. William M White, Jr., Presiding

02/28/2022 Matter taken under advisement: Hearing for Real Estate Attachment scheduled on:
02/28/2022 10:00 AM
Has been: Held - Under advisement
Comments: FTR
Hon. William M White, Jr., Presiding

03/03/2022 Endorsement on Motion for judgment notwithstanding the verdict (#67.0): DENIED
After hearing and review the mation is DENIED. From a plain reading of the covenants and restrictions,
the easement reserved by IPCC extended only to the unimproved portions of plaintiff's property.

CC:RG, AR, LN, JD, MD
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Docket Docket Text File Image
Date Ref  Avail.
Nbr.
03/03/2022 Endorsement on Motion for a new trial, or in the alternative, for a remittitur of the damages award
(#68.0): DENIED
The motion for a new trial is DENIED. The motion for remittitur is DENIED
CC:RG, AR, LN, JD, MD
03/03/2022 Endorsement on Motion for a Real Estate Attachment (#71.0): ALLOWED $4,930,443.00
CC:RG, AR, LN, JD, MD
03/15/2022 Notice of appeal filed. 72 Image
Applies To: Indian Pond Country Club, Inc. (Defendant)
03/15/2022 General correspondence regarding Defendant Indian Pond Country Club, Inc's Statement Concerning 73 Ilmage
the Trial Transcript Pursuant to Mass. R. Cv. A.P. 8(b)(1) and Triat Court Administrative Order 19-1
03/16/2022 Docket Note: appeal notices sent to all parties cc: RWG, AJR, LN, MJD 74
03/31/2022 List of exhibits 75
04/19/2022 Case sent to Plymouth Superior - PLYMOUTH Location,
04/21/2022 Transcript received for 11/29/21, 11/30/21, 12/1/21, 12/2/21, 12/6/21
04/21/2022 Appeal: Statement of the Case on Appeal (Cover Sheet). 76
04/21/2022 Notice to Clerk of the Appeals Court of Assembly of Record 77
04/21/2022 Notice of assembly of record sent to Counsel 78
05/02/2022 Notice of Entry of appeal received from the Appeals Court 79 Image

RE: No. 2022-P-0394
In accordance with Massachusetts Rule of Appellate Procedure 10(a)(3), please not that the above-
referenced case was entered in this Court on April 28, 2022,

Case Disposition

Disposition Date Case Judge
Judgment after Jury Verdict 12/06/2021
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COMMONWEALTH OF MASSACHUSETTS
PLYMOUTH, SS SUPERIOR COURT NO.: 1883CV00757

ERIK TENCZAR; et. als.,
Plaintiff
\Z
INDIAN POND COUNTRY CLUB, INC.,, et. als.,

Defendants

ORDER AND DECISION ON PLAINTIFFS’ MOTION
FOR PRELIMINARY INJUNCTION

Buckley, E.M., Justice

The matter came before the court for hearing on plaintiff’s Emergency Motion for
Preliminary Injunction. This is an action brought by the plaintiffs, Erik and Athina Tenczar
(plaintiffs) against the defendant alleging continual trespass and/or nuisance. The plaintiffs are
owners of property abutting the Indian Pond Golf Course. In their action they claim damages
arising out of errant golf ball strikes which land on their property and, at times strike their home
which they aver prevent their use and enjoyment of their property. By their motion the plaintiffs
seek this court enter an Order requiring the defendants remediate the trespass/ nuisance' by
enjoining the defendants’ continued use of the 15" hole until such time as the defendant develops
a new interim or permanent solution that prevents errant golf balls from striking the plaintiffs’

home and creating damage and a risk of harm to the plaintiffs and their children.

In 2018 the plaintiff filed a Motion for Preliminary Injunction which was heard on August

22, 2018. The court did not rule on the motion at that time as the parties entered into an Interim

! Phaintiffs request installation of netting or other landscape measures and change in the configuration of the golf
course hole to prevent golf balls from being hit upon their property.
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Agreement which set forth six agreed upon measures? to address the issues raised in the plaintiffs
Complaint. The Agreement was in place during the 2019 golf course season and despite the
mitigation measures, the plaintiffs allege that the measures were ineffective in preventing errant

golf ball strikes to their land/ home and the danger those present.

The defendants oppose the plaintiffs motion for preliminary injunction on the grounds that
the plaintiffs cannot establish that there is a likelihood of success on the merits of the plaintiffs
action and further, even were the plaintiffs to establish a likelihood of success, that the balance of
harms weighs in favor of the defendants who would incur substantial interruption of the use of the
golf course for its members and their guests and would essentially convert the 18 hole golf course

into a 17 hole golf course and cause the defendants to incur substantial costs and financial losses.

STATEMENT OF FACTS

It is undisputed by the parties that the Indian Pond Country Club and the Indian Pond
Estates was created in 1997 by special permit from the Town of Kingston. As planned, the golf
course was the centerpiece of the development, surrounded by estate homes. The golf course was
constructed in 1999-2000 and permitting for the 134 subdivision homes was approved by the Town
of Kingston‘ in 1998. In 2001 a Declaration of Protective Covenants and Restrictions
(“Declaration™) which applies to all homes constructed in the subdivision was recorded in the
Plymouth County Registry of Deeds. Thereafter, an Amendment to the Declaration of Protective
Covenants and Restrictions (“Amendment”) was recorded; this Amendment was made applicable

to the lots adjacent to the golf course.

In Aprit 2017 the plaintiffs purchased their newly constructed home at 294 Country Club
Way, Kingston, MA which is part of the Indian Pond Golf Course community. The home abuts
the 15™ hole of the golf course and is subject to the provisions of the Declaration and Amendment.
At the time the plaintiffs executed a Purchase and Sale Agreement for the home they understood
and agreed that they were purchasing a home on a golf course and that that natural occurrences
that result from living adjacent to the golf course would include but not be limited to “errant golf
balls” among other things. See, Rider “A”, section 61. That provision specifically provided that

the plaintiffs (“Buyer”) “ [a]gree to indemnify and hold harmless Seller, from any such

2 proposed by the defendants’ goif course architect.
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occurrences that are the natural result of residing adjacent to a golf course, including but not
limited to, errant golf balls and noise generated by landscaping equipment.” * Additionally, the
Amendment provided more expansive limitations upon the owner’s use of the land. Specifically,
no swimming pools, play sets, clotheslines or outbuildings were allowed and non-emergency work
upon the lot was not allowed on weekends or other times which would interfere with the operation
of the golf course. The Amendment further provides a “perpetual right and easement for the use
of providing reasonable foot access to golfers to retrieve errant golf balls on unimproved areas of
the residential lots”. An additional easement was granted for the benefit of the golf course for
“reasonable and efficient operation of the golf course ... in a customary and usual manner”. See,
Amendment par. 1, 3. The plaintiffs in executing the purchase and sales documents were well
aware that errant golf shots are a natural occurrence in the game of golf. Golf is a game of misses*
and that understanding is conveyed clearly in the legal documents creating the subdivision and

golf course.

The plaintiffs argue that the grant of the easement only relates to the “unimproved” portions
of their land and does not apply to the improved areas of land which include their home and
landscaped yard and frontage of their property where at times errant golf balls fall. The court
disagrees. The controlling documents creating the golf course and estate homes demonstrate that
the developer, in creating a golf course/ residential development intended for a golf course to
operate as the centerpiece of the subdivision and, to that end, expressly reserved the right to create
and operate a golf course on the land within the subdivision. A clear relationship exists, as
evidenced in the legal documents, creating the golf course and estate homes which are part of one

common scheme.

ANALYSIS

It is well settled that “[a] preliminary injunction is an extraordinary remedy never awarded
as of right.” Winter v. Natural Res. Def. Council, Inc., 555 U.8. 7, 24 (2008). To the contrary, “the
significant remedy of a preliminary injunction should not be granted unless the plaintiffs had made
a clear showing of entitlement thereto.” Student No. 9 v. Board of Educ., 440 Mass. 752, 762

(2004). To obtain preliminary relief, the individual plaintiffs must prove a likelihood of success

3 That provision specifically survived the delivery of the Deed.
4 Quote from Ben Hogan- “This is a game of misses. The guy who misses the best is going to win.”
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on the merits of the case and a balance of harm in their favor when considered in light of their
likelihood of success. Packaging Indus. Group, Inc. v. Cheney, 380 Mass. 609, 616-617 (1980).

"One ... is not entitled to seek [injurictive] relief unless the apprehended danger is so near as at
least to be reasonably imminent." Shaw v. Harding, 306 Mass. 441, 449-50 (1940). A party
seeking to enjoin governmental action must also ordinarily show that “the relief sought will [not]
adversely affect the public.” Tri-Nel Mgt. v. Bd. of Health of Barnstable, 433 Mass. 217, 219
(2001), citing Commonwealth v. Mass CRINC, 392 Mass. 79, 89 (1984). In determining the

motion for preliminary injunction, the Court must balance the “risk of harm in light of his chance

of success on the merits.” See, Siemens Building Tech., Inc., v, Division of Capital Mgmt., 439
Mass. 759, 762 (2003).

Here, the court finds that the plaintiffs cannot establish a likelihood of success on the merits
of their action or that they will suffer irreparable harm. See, Packaging Industries Group, Inc. v.
Cheney, 380 Mass. 609 (1980). The remedy sought by the plaintiffs in their injunction is one best
left to determination by a trier of fact. Based upon the state of the record at this time the relief
sought by the plaintiffs in their motion cannot be granted. The plaintiffs aver that they have
incurred damage to their home which include damage to siding, broken windows from errant balls
strikes and that they are in fear of personal injury to themselves, their children and/or visitors to
their property from errant strikes.> These damages are recoverable at trial and do not rise to the
level of irreparable harm. Equally, the balance of harms favors the defendant in this case which
would incur signficant costs for the remediation proposed by the plaintiff and would also incur

financial losses from reducing the size of the golf course and potential suits by its members.

ORDER
For the aforementioned reasons, the plaintiffs Motion for Preliminary Injunction is
DENIED.
Elaine M. Buckley, Associate Justjée Superior Court
Dated:

Wﬂ?&; Zﬂfz»

% To date, no claims of personal injury have occurred.
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2020-3-0248 - Notice of Docket Entry

From : AppealsCtClerk@appct.state.ma.us Mon, Jun 15, 2020 01:00 PM
Subject : 2020-1-0248 - Notice of Docket Entry P
To 1 plymouthclerkofcourts@jud.state.ma.us
Reply To : AppealsCtClerk@appct.state.ma.us
~COMMONWEALTH OF MASSACHUSETTS

APPEALS COURT CLERK'S OFFICE
June 15, 2020

RE: No. 2020~J-0248
Lower Ct. No.: 1883CV00757

ERIK TENCZAR & another
vs.
INDIAN POND COUNTRY CLUB, INC. & others

NOTICE OF DOCKET ENTRY

Please take note that on June 15, 2020, the following entry was made on the docket
of the above-referenced case:

ORDER: A trial judge's decision on a preliminary injunction requires "an evaluation
in combination of the moving party's claim of injury and its chance of success on
the merits." Edwin R. 8Sage Co. v. Foley, 12 Mass. App. Ct. 20, 25 (1981). When
reviewing such a decision, the single justice "focuses on whether the trial court
abused its discretion" -- "that is, whether the court applied proper legal
standards and whether the record discloses reasonable support for its evaluation of
factual quesﬁions." Ibid. See Fordyce v. Town of Hanover, 457 Mass. 248, 256
(2010) . Thus, the single justice must "exercise special care not to substitute [his
or herl] judgment for that of the trial court where the records disclose reasoned
support for its action." Edwin R, Bage, 12 Mass. App. Ct. at 26. Here, the
petitioners have failed to show that the judge committed an error of law or
otherwise abused her discretion in denying the request for preliminary injunction.
(Hand, J.) *Notice/attest/Buckley, J.

REGISTRATION FOR ELECTRONIC FILING. Every attorney with an appeal pending in the
Appeals Court must have an account with efileMA.com. Registration with eFileMA.com
constitutes consent to receive electronic notification from the Appeals Court and
e-gervice of documents. Self-represented litigants are encouraged, but not
required, to register for electronic f£filing.

ELECTRONIC FILING. Attorneys must e~file all non-impounded documents, Impounded
documents and gubmissions by self-represented litigants may be e~filed. No paper
original or copy of any e~filed documént is required. Additional information is

e oo wrssenissssssSossorsssorso Do

appeals-fag-gen.htm|

FILING OF CONFIDENTIAL OR IMPOUNDED INFORMATION. Any document containing
confidential or impounded material must be filed in compliance with Mass. R. App.
P. 16(d), 16(m), 18(a) (1) (A)(iv), 18{d), and 21.

Very truly yours,

A.045
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The Clerk's Office
Dated: June 15, 2020

To:
RobertW.Galvin,EsquireAnthonyRiley,EsquireLeonNowicki,EsquireJohnB.Flemming,Esquire
MatthewJ.Dunn,EsquireMeqhanHall,EsquirePlymouthSuperiorCourt

......_.........-_.m..---m-.-.«u..--.—_............»...-._w..-......‘.._-.._.-.-«——.»..._-.......-._..-._._..._m-......_..._-—__-._.-..«

If you have any questions, or wish to communicate with the Clerk's
" Office about this case, please contact the Clerk's Office at
617-725-8106. Thank you. '
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COMMONWEALTH OF MASSACHUSETTS

PLYMOUTH, SS. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
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ERIK TENCZAR, ET AL.

vs. Docket No. 1883Cv00757
INDIAN POND COUNTRY CLUB, INC
ET Al.

*
*
*
*
*
*
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RE: JURY TRIAL

TRIAL DAY 2

BEFORE THE HONORABLE WILLIAM M. WHITE, JR.

APPEARANCES:

For the Plaintiff, Erik & Athina Tenczar:
Galvin and Galvin, PC

By: Robert W. Galvin, Esquire

By: Anthony J. Riley, Esquire

10 Enterprise Street - Suite 3

Duxbury, Massachusetts 02332

781.934.5678

For the Defendant Indian Pond Country Club, Inc.:

Law Offices of John B. Flemming

By: John B. Flemming, Esquire

By: Leon Nowicki, Esquire

1 Elm Square - Suite 3C

Andover, Massachusetts 01810

978.474.06444
Brockton, Massachusetts
Courtroom 2
November 30, 2021

Court Transcriber: Lisa Marie Phipps, Certified Shorthand
Reporter, Registered Professional Reporter, Certified
Realtime Reporter

LMP

Serving: Massachusetts Rhode Island
Connecticut New Hampshire
LMPREPORTING@GMAIL.COM
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aware of that.

But I -- you know, I generally am here
early in the morning; and, you know, if you're
here, I'l1l come out and I'll tell you what I've
decided, okay?

MR. GALVIN: Yeah.

THE COURT: Okay.

MR. GALVIN: Your Honor, the other issue,
though, I think we have to address in some way
before we start today because I think it has a
bearing on the rest of the evidence in the case.

THE COURT: Okay.

So this is the motion in motion to obtain
evidentiary ruling on the defense offered by the
defendant, Indian Pond Country Club, Inc., in
light of claims made at trial.

MR. GALVIN: Right.

THE COURT: So why don't you tell me
about that.

MR. GALVIN: Sure.

So during the opening argument yesterday,
Indian Pond Country Club, and counsel, basically
told the jury that the recorded covenants and
restrictions grant them the right to -- cor

obligated my clients to be subject to these golf

IMP Court Reporting - (508) 641-5801
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MR. FLEMMING: Your Honor, we received
this =-- this motion at ten o'clock last night.

And, you know, we don't have an -- we
haven't had an opportunity to prepare anything to
rebut this.

There's statements being made by Attorney
Galvin, that, for example, the original
declaration of covenants and easements doesn't
reserve the right to -- to create and operate a
golf course, which it does at paragraph 20 of the
original agreement.

This case is no different than the
Commercial Wharf East case where the -- where the
defendant in that case reserved the right to
operate a parking lot in the backyard of the
condominium building and...

THE COURT: So let me tell you what
I'm -- what I've decided.

The motion in limine is denied.

And we can have the jury now.

I mean, when we get to -- when we reach a
point where there's sufficient information
that -- because you are going to have to
prove evidence of trespass -- I agree with

Attorney Flemming that you are going to have to

IMP Court Reporting - (508) 641-5801
A.049
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Docket Docket Text File Image
Date Ref Avail.
Nbr.
12/02/2021 Defendant Indian Pond Country Club, Inc.'s Supplemental for 59
request for instructions to the jury
12/02/2021 Proposed Filings/Orders 60
proposed verdict slip
Applies To: Tenczar, Erik (Plaintiff); Tenczar, Athina (Plaintiff)
12/02/2021 Plaintiff Erik Tenczar, Athina Tenczar's Motion in limine to 61
obtain evidentiary ruling on the defense offered by Defendant, Indian Pond Country Club, Inc. in light of
claims made at trail
12/02/2021 Endorsement on Motion in limine of obtain evidentiary ruling on the defense offered in light of claims
made at trial (#61.0): ALLOWED
to the extent of the covenant and restrictions and amended covenants and restrictions of indicted in
open court. The court finds defendant IPCC reserved the right for goifer to retrieve event golf bails hit
upon the unimproved portions of the residential lots sold, but not the improved portions of the some
lots.
Judge: White, Jr., Hon. William M
12/06/2021 Defendant Indian Pond Country Club, Inc.'s Request for 54 Image
supplemental request for instruction to the jury Second request
12/06/2021 General correspondence regarding Plaintifi's proposed jury instructions 55 Image
12/06/2021 Verdict of jury for party 56 Image
12/06/2021 JUDGMENT entered on this date.: Judgment on Jury Verdict After Jury Verdict Presiding: Hon. 57 Image
William M White, Jr.
Judgment For: Erik Tenczar
Athina Tenczar
Judgment Against: Indian Pond Country Club, Inc.
Terms of Judgment: Interest Begins: 07/13/2018 Jdgmnt Date: 12/06/2021 Interest Rate: .12 Daily
Interest Rate: .000329
Damages: Damage Amt: 3500000.00 Filing Fees: 280.00
Judgment Total: 4,930,443.00 Copies sent Dec 7,2021
12/06/2021 Event Result: Jury Trial scheduled on:
12/06/2021 09:00 AM
Has been: Held as Scheduled
Jury trial resumes before White, J. and all 7 jurors.
Evidence continues.
Defense rests.
Defendants Motion for Directed Verdict filed and heard at the close of all the evidence - Denied.
Closing arguments given by both sides.
Jury Charge given.
Foreperson chosen: Juror #74, Seat 8
Court Officer sworn and Jury sent out to deliberate.
Verdict Returned, Affirmed and Recorded.
FTR
Hon. William M White, Jr., Presiding
12/06/2021 Defendant Indian Pond Country Club, Inc.'s Motion for 62
directed verdict at the close of defendant's evidence, memorandum in support
12/06/2021 Plaintiff Erik Tenczar, Athina Tenczar's Motion for 63
directed verdict
12/06/2021 Endorsement on Motion for directed verdict (#63.0): DENIED
Judge: White, Jr., Hon. William M
12/06/2021 Proposed Filings/Orders 64 Image

remedial order after trial
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PLYMOUTH, ss. SUPERIOR COURT
CIVIL ACTION
No. 1883CV00757
ERIK TENCZAR and ATHINA TENCZAR
Plaintiffs,
vs.
INDIAN POND COUNTRY CLUB, INE;— 5 o0
Defendant. 3 %@
SPECIAL VERDICT FO% 1202 9 - 21d
AINODHLOONKI o ing
HL 30 1430 L4000 YoM
mnsoﬁa@r?&oavsswg o Erwamnowwoa i
1. Do the plaintiffs exclusively own or control the land in -
Yes ' No

COMMONWEALTH OF MASSACHUSETTS

your answer to Question #1 is “Yes,” please go on to Question #2.

If your answer to Question #1 is “No,” please have the Joreperson date and sign this
SJorm. You have reached your verdict.

2. Did the defendant set in motion a force which, in the usual course of events, caused

damages to the property of the plaintiffs?

Yes

If your answer to Question #2 is “Yes,” please go on to Question #3.

No

If your answer to Question #2 is “No, ” please have the Joreperson date and sign this
Jorm. You have reached your verdict.
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3. Was the entry onto the land of the plaintiffs without their permission?

Yes No

If your answer to Question #3 is "‘Yes, ” please go on to Question #4.

If your answer to Question #3 is “No,” please have the foreperson date and sign this
Jorm. You have reached your verdict.

4. As aresult of the entry onto their land, have the plaintiffs suffered any injury or harm?

Yes No

If your answer to Question #4 is “Yes,” please go on to Questions #5.

If your answer to Question #4 is “No,” please have the foreperson date and sign this
Jorm. You have reached your verdict.

5. Was there an intervening and superseding cause of plaintiffs’ injuries that the defendant
could not have reasonably foreseen?

Yes No

If your answer to Question #5 is “Yes,” please have the Joreperson date and sign this

Jorm. You have reached your verdict.

If your answer to Question #5 is “No,” please go on to Questions #6 and #7.

6. What amount of money will fully and fairly compensate the plaintiffs for their damages?

s 3,500,000, 00

Amount in Figures

Amount in Words

7. Please break down the total of damages set forth in response to Question 6 above, into!

each of the following elements:

A.052



A. Please set forth the amount of the total damages set forth in your response to

Question 6 intended to compensate the plaintiffs for their reasonable expenses which have been

incurred or will be incurred to investigate and/or repair the damages

s [00,088.p0

Amount in Figures

/e WW Dollars

Amount in Words

B. Please set forth the amount of the total damages set forth in your response to
Question 6 intended to compensate the plaintiffs for mental and emotional suffering and any

other items of general damages which have been incurred or will be incurred in the future.

$ 3)‘!?&0,01)1),06

Amount in Figures (Past and Present)

4&@ /m,a,é&xm, ‘ZM/MW

Amount in Words (Pas{t)and Present)

s (D

Amount in Figures (Fiitug_g)

1

$__2end
Amotg! in Words (Future)

I HEREBY CERTIFY THAT THE ABOVE FINDINGS REPRESENT THE VERDICT
OF AT LEAST SIX - SEVENTHS (6/7) OF THE MEMBERS OF THE JURY.

Foreperson of the Jury

DATED:

Qee &, 2021
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Trial Court of Massachusetts

JUDGMENT ON JURY VERDICT The Superior Court W
DOCKET NUMBER Robert S. Creedon, Jr., Clerk of Courts
1883CV00757 f
CASE NAME COURT NAME & ADDRESS
Tenczar, Erik et al Plymouth County Superior Court - Brockton
vS. 72 Belmont Street .
\\\‘\"“ "~ Indian Pond Country Ciub, Inc. et al Brockton, MA 02301 ,
N e D I
N |

JUDGMENT FOR THE FOLLOWING PLAINTIFF(S)
Erik Tenczar .
Athina Tenczar

. =
S

=
~
-
%

JUDGMENT AGAINST THE FOLLOWING DEFENDANT(S)
Indian Pond Country Club, Inc.

jury having rendered its verdict,

After Jury Verdict, it is ORDERED AND ADJUDGED:;

That the plaintiff(s) named above recover of the defendant(s) named above, Jointly & Severally
the "Judgment Total" with interest thereon as outlined below as provided by law, and the statutory costs of action.

This action came on for trial before the Court, Hon. William M White, Jr., presiding, the issues having been duly tried and the

1. Date of Breach, Demand or Complaint b7/13/2018
2. Date Judgment Entered :12106/2021
3. Number of Days of Prejudgment Interest (line 2 - Line1) l 1242
4. Annual Interest Rate of 0.12/365.25 = Daily Interest rate | .000329
5. Single Damages $3,500,000.00
6. Prejudgment Interest (lines 3x4x5) $1,430,163.00
7. Double or Treble Damages Awarded by Court (where authorized by law) 3
8. Statutory Costs $280.00
9. Attorney Fees Awarded by Court (where authorized by law) $
10. JUDGMENT TOTAL PAYABLE TO PLAINTIFF(S) (Lines 5+6+7+8+9) $4,930,443.00

DATE JUDGMENT ENTERED CLERKOW Rk‘ % O//
12/06/2021 (1 /// e /

Date/Time Printed: 12-06-2021 16:08:12
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COMMONWEALTH OF MASSACHUSETTS

PLYMOUTH, ss. SUPERIOR COURT
CIVIL ACTION
Nos. 1883CV00757

\
ERIK TENCZAR and ATHINA TENCZAR
Plaintiffs,
vs.
INDIAN POND COUNTRY CLUB, INC.,
Defendant.

PERMANENT INJUNCTION

Effective immediately:

Defendant Indian Pond Country Club, 60 Country Club Way,
Kingston, Plymouth County, Massachusetts, is hereby enjoined and
prohibited from operating its golf course in any manner that permits,
causes or results in golf balls being propelled onto Plaintiffs’ improved
property at 294 Country Club Way, Kingston, Plymouth County,
Massachusetts. Defendant is further enjoined and prohibited from
allowing or permitting any golf balls to cause damages to any of Plaintiffs’
real or personal property.

William M.[Whife, Jr.
Associate Jiistide
Brockton Sgpgrior Court

December 13, 2021
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CLERK'S NOTICE

DOCKET NUMBER

1883CV00757

Trial Court of Massachusetts
The Superior Court

CASE NAME:

Erik Tenczar et al vs. Indian Pond Country Club, Inc. et al

Robert S. Creedon, Jr., Clerk of Courts

TOi_eon Nowicki, Esq.
Law Offices Of John B Flemming
1 Elm Square Suite 3C
Andover, MA 01810

COURT NAME & ADDRESS
Plymouth County Superior Court - Brockton
72 Belmont Street
Brockton, MA 02301

Judge: White, Jr., Hon. William M

You are hereby notified that on 03/03/2022 the following entry was made on the above
referenced docket:

Endorsement on Motion for judgment notwithstanding the verdict (#67.0): DENIED
After hearing and review the motion is DENIED. From a plain reading of the covenants and restrictions, the
easement reserved by IPCC extended only to the unimproved portions of plaintiff's property.

DATE ISSUED

03/15/2022

ASSOCIATE JUSTICE! ASSISTANT CLERK

Hon. William M White, Jr.

SESSION PHONE#

DateTime Printed' 03-18-2022 99.58 10
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CLERK'S NOTICE

DOCKET NUMBER

1883CV00757

Trial Court of Massachusetts

(A
The Superior Court w

CASE NAME:

Erik Tenczar et al vs. Indian Pond Country Club, Inc. et al

Robert S. Creedon, Jr., Clerk of Courts

“Leon Nowicki, Esq.
Law Offices Of John B Flemming
1 Elm Square Suite 3C
Andover, MA 01810

COURT NAME & ADDRESS
Plymouth County Superior Court - Brockton
72 Belmont Street
Brockton, MA 02301

Judge: White, Jr., Hon. William M

You are hereby notified that on 03/03/2022 the following entry was made on the above
referenced docket:

Endorsement on Motion for a new trial, or in the alternative, for a remittitur of the damages award (#68.0): DENIED
The motion for a new trial is DENIED. The motion for remittitur is DENEID

DATE ISSUED

03/15/2022

ASSOCIATE JUSTICE/ ASSISTANT CLERK

Hon. William M White, Jr.

SESSION PHONE#

DateTIme Printed §3-15-2027 10:G0-30
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CLERK'S NOTICE

DOCKET NUMBER

1883CV00757

Trial Court of Massachusetts
The Superior Court

CASE NAME:

Erik Tenczar et al vs. Indian Pond Country Club, Inc. et al

Robert S. Creedon, Jr., Clerk of Courts

ToLeon Nowicki, Esq.
Law Offices Of John B Flemming
1 Elm Square Suite 3C
Andover, MA 01810

COURT NAME & ADDRESS
Plymouth County Superior Court - Brockton
72 Belmont Street
Brockton, MA 02301

You are hereby notified that on 03/03/2022 the following entry was made on the above
referenced docket:

Endorsement on Motion for a Real Estate Attachment (#71.0): ALLOWED $4,930,443.00

DATE ISSUED

03/15/2022

ASSOCIATE JUSTICE/ ASSISTANT CLERK

Hon. William M White, Jr.

SESSION PHONE#

DatefTime Prinded 03-15-202Z 19.08 35
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Indian Pond
Estates

WHEEEAS, said Doveloper, intending to develop seid percels of land fn pert for sewdoutial -
upe, s oxuend pactions ofsae 1o b subdivided o3 shown on s pixa extitled “Pias of Land, Jodin

Pood Batstos, IV, a mubdivision Jocated in Kingaton, Mastsolusstts, (Plymouth County)
Owner/Subdivider, High Pioes Westwood, MA.02090, Endorsed by the Kiogston

A Cospontion,
Phuning Board, ‘Septamber 22, 1998, Revarded st the Plymonth County Regitiry af Doods,
Plymouth, MA. Plao nomber 98-746 (heceknafter, Todian Pond Retates, XV, Plad); end

WHEREAS, the Developer in sdditian to the crestion of » resideatial oommunity intends 10
areste, operste and auintsin & golf cowse with country ciub foiitles an 8 partion of the mubjet
procises fhr the solesnd exchusive benellt of the Dovelopes, e siaigns, aod its mevbors aod guasts,

NOW, THEREPORE, to tho end thet the ixtonded realeotial mbdivision in Indisn Pond
Esates may booome sug be maintained a2 8 :1010 enjoyablo plaoe to five and for the benelit snd
penezal welfkve of aB, the fhllowing covenaxts, restriotians, cooditions and sgreoments ase hereby
imposed on each of e following lots: Lots 644 through 4.71, Lot 4-117 tiwvongh 4-134, and Loty
! md 4-2, a3 shown an ths Indisn Pond Raaes, IV Plan

No tullding or stacture shall bo greoted, or pexmitied oz agy Jot that conteins a0 sres
of lews than 40,000 aquare fket; nor shall any bullding or stauturs bo losated on say lot,
xnept for comer Jots, nezrer thet Sty (50) foet to sny fiont street Bno, of oerer th thirty
(30) feet to any side lot Kine or searer than fhrty (40) foot to waty reus Jot fine; exoepe that for
ozt Jots the from yxed dimonston of By (50) fhet shall spply frozs both strect fincs snd the
sido yzrd dimension of thirty(30) feet shall apply from sl ather lot fines. For paposes ofthis
soction, caves, guttors, stops and huy windows stall not be condderad pert offho building of
glruaturn,

!

Frio M Tomsste g
52 wasly Sk

Kinaston miass 023y
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2 BOILDING AND STRDCTIIRES

Nobullding or strastire shall boaoaied, Mmmlmwhﬂhmmm

Sunliing syprnenans outbulldime. For the parposos
pases m-umumwm No teafler, test, shnok,

appatenmt
garaga, apprtcoent billdhig or otber outbuiiiing shell be st sy timo be used dither
W:ﬁrwnlm

2 JIVING ARRA

No building ar strocnive shefl be creoted, placed or on axy Jot unloes sa38 dwailling

havs less thaz two thoumnd five udred square fect of Bving ares, withan
mmwa)mmmmaquwﬂ-

the puxpose of giving sock spprovel. mmml
condition ho sisrt of ol originel aonwiraction thet spprova] bo obtained
mnﬂaﬁmdﬂmmm

S_TREE, CLEARDG AND IANDSCARE

jritiel oohstruction, not 1ess thea threo peroans (3%) of'the ocut of the lot bl bo ased ’
P exckinive of twe cutting, gradiog and Josy, nat moro then $1,000,00

used in xay sres of any lot s ground cover for aay other purpess,
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. TIME FOR COMPLETION

Initial eomtraction, plactment o orcotion of dweliing on &y Jon shsll be compieted in
accardanos with approvels obtsined prnsuant to Paragraph 4 shove within twelve (12) monthy
for the thmp s bulkding peccsit is issved Som the Town of Kingston, or withio ane (1) yesr
frventimo of purohass of Tend. For purposos ofthis paragraph, intial construction, plsoement
wmdndwﬂhﬂmdﬂmdmdhmm
extedor pelatiog, grading end Jendacapicg. In the ovoxt poor o vasstisfaotory wosther
oomEtions provent compiction of ddvowsy, extedor paistieg, grading or Jsudeosplog, 5
wdtten extonsion shafl be obtaioed mnx!? , il assension shal) not bousressousbly
:Ilhld.udm@ulya padod ez vix (6) mouthe sxtondod time

L PEIYEWAXS
AR defvewnys shall bo constazated of asplalt or sonovete.

No commeroisl treck, machimyy, constracfion equiptoont, vnrogistored moter vehisles,
trailary of ey kind, meuﬁyvﬁthMcmuwh
enoept thet guch vekides and equipment sre peritiad a8 zacestazy fr construction of

budldings spproved i socondznce with the provisions of Paragraph 4 above. No sotor
m,mw.mmmwamqumumu

rondway or pathoney. Bosts, sxtapirs vad toadiors skall be eortomled in & gxruge.

£ ACTIVITIES

No obnondons or offnsive avtivity skall by earrind on upen xity lof, noc shall enything bo done
residentisl neighborhood.

theroon which may e or beoonsz xe soxtyatios of nuisance to the
No busincss, trads or profession shall be conduoted fom any bullding on any lot without

exqwess pertulsaion fam Developer.

10 ANIMALS

No ofber subaaly of sy kind
aximaly, horses, ponies, swics, vestock, poaltry or ofher bantyted m

shallbe rxised, brod o kept oo any ot for cuuxneecial or
tha Mdmmwmnmmwhmmwm

propedy
net bred or maintained for comuienclal purpases. Dogs shall be loashed and not peritted to
rowru.
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3% EXXUSE

Al rubibish, tragh, end other refiis shisll 5o kept in mitable contelnors to the vear of the
dweiing Jocated therean of withia them, exoepe fbr f day appolnied for coBeotion by
private compauy, municlslly or other colaction autherity, sod then ouly & suitsbie
coxtainers. For purposes of this paragraph, sultalie contsiners shall be covered toetal or
plastis trash barels; locse bugs are not suitsils conteiners.

12, 13
No sigas stull be displeyed o asy It sxzept fix signs spproved by Doveloper..

13 ANZENNAS

Noaderior seteany of i, satellite, cadio ortelevison fish equipment, widmills artowers
il bo permitiod on agy 1ot Withoat peoission of s Developer.

14 ROOLE

No ingrouad pool shatl s tooatedd toward the foxsand pottion of say Jot bayond & Has
peraliel and tangrentisl with the rosr of the seeldential dorelting ooxted theroon, Forprrpores
ofthis peregapd, “voer of thoresidontial drelling” shell 2ot includa patiod, deck, porckes and
umrooms, NO ABOVE GROUND POOLS SHALL BE ALLOWED AT ALL.

15 SNORAGE TANKS

No taaks $or the storsge of fiel mxy be matutaized on any lot wuniees i is malntained
endexgpound or within a boilding.

16 GOL¥ COUNSE LOXS

Ay lot edjacent to or in close prosiusity to golf course sreas shall bo aitisct to & perpetual
right end easesnent for the sl end exchusive upe of providing ressoaibie thot aocess to
golfers 10 retriove wyext gotf balls ont unimproved stohs of mck resideatil Jots. Boundary
or pecipleral fiences or walls ou such lots abell be prohibited. For rposes of this scaficn
anly, the goXoourss ares shall zaeen Lots 4-105 ax showm oe Endisn Pond Estates IV, Plas.

1% RUBATION

"The covenants and restiotians of this dostacation shall yun with end tind with the Laad, and
shall Iozure to ths beoalit of sudd be caforcenite by Tie owner of sy lend subject to this
dectartion end thelc heirs, succomory, snd asigss S 8 tesm of thirty (30) yoars Som the
date of this decistation 1y roconded, after which tim said coverunts and restrdotions mug be
axtonded for fiarther pesiods 0ot $o extesd twenly (20) years at & tims as sot forth and in

sceordance with M GL.A. Chapter 184, Section 27.
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8. WALVER

Aﬁw&mdﬁumdmmnﬁmﬂw
comtitute a waiver of the zight to eofiroe sny tth covenxits of restrictions by asother

owner thereaftar,

18, INVALIDITY AND SEVERABILITY

¥ sy cpvenazt or restriotion, or part thegeof, contalned & this declaration shall be heM

iovalid by any stmintstrative body or court, such irvaldity shall not affict any other ooveont
or cestriotion Bevein contained, ot any pert theroof.

Developer exprossly reacives and retaina for itsclf its sucomsors snd saipns the sigit to
Mmdnﬁﬁawmmmﬁbmmmww
to, maintenance and irrigation Scllities, parkiog arck, racroticusl, fitoess and golf vosching
Soifities o all poctions oftho land us shovn on Indhen Pood Ratates TV, Plan other'tas those

exprassly sibjecind to this Declaration.
WWMI&M&@&M&WM‘M@
amendmentt, provided that 2o suck sandment shall mébstextiatly derogate fram the odfginal
intent and putposs of this Declarstion.
IN WITRESS WHEREOF, said FREDERICK AL, TONSBYRG sod mmz

CORPORATION Juve cansed this Declarstion to bo signsd undor soel, sckoowledged,
recosdad with the Plymouth Cousty Registry of Doeds, this  §f 2day the yoer 1959,

c"‘m -.s m’” m"
ov Tis 5~ Yoy of DY Vefone wie Veasenguy #rpiante

Q&ﬂuez ™, Tc»;n&u K»w'..' T. B2 Toe Tenaaw dSscmmey IV
Ano WHe B%tufty Tré FenlQoirg 1/SMvwEwt Bup Rer, )y
Ne EuscviED THE SamE AS 413 Frie Bek gy 3';:'::‘3“& fat

mr amfa:s'/m’/ /1_, ﬁ"
Grpes  Jofi3/2.400 7
ok — A ithdnn T~ Puphay, b
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E & A Tenczar
Exhibit No. 5
JAL - 10/28/2020

6380
Ragiwd & Recproed
L F
Fr
m R-m. JR-
AMOMMENT TO IECLARATION 0F & 17277 o 204-213
L]

Whevear, Frodorick M. Toosborg, High Pines Corparation, and Intien Pond
Comtry Club, Ine,, (herinafier collectively reforod to as the “Developer”), with & place
othmnszmmmwmmmofmm
of lnd sitmated in Kingston, Plymouth Comty, Msssachuasttn, do korcby smend the
Daclaration of Protactive Covenints ead Restrictions dated Jumary, 1993, recorded with
the Plymotth County Registry of Doeda in Book 17019, Pago 27 and flled with the
Wmmmmmumunmﬂm«ms,bym

Pangraph 16. GOLF COURSE LOTS

Those lots deeorfbad hevein 63 “golf ocnarss lots™ arc those lote in closs proximity to
yarccl 74-4 a8 shown on the plen referencod hersin, Thoee lots areshown as Lot 4-71
fiwough 4-103, inchusive and Lats 4-107 through Lots 4-134, ioctusive, afl as shown an
Plen No, 745 of 1998, recardad with Plymouth Deeds in Plen Book 41, Page 780,

Tho"golf coumns lots” are also subjoct o the following:

8. The developerhas the right to yoserve or grant aasaments for the bonafit of the
ownee of the golf conrse for i reasanobie and efficimnt operstion end
meintenance of the golf course and its fenilitizs in & customary and usal manuer,

b. Ths devaloper resarves the tight to maintein, replacs, remave or add to the
vogetation on the galf sonme Jots in thaose areas in closs proximity o the golf
rourPe.

& The parpeiual right and casement fr the rolo and cxclusive uss of providing
mmumummueumm ezt golf talls on mnimproved areas

4 Noabovoe ground pools are allowed. No in-ground pools shall be constructed on
sy lot edjscent to the polf course.

¢. Nooutbulldings, swing acts, play scts o clothealines shall bo sllowed on the golf
conrse lots wiflsont the exproas written consent of the doveloper.

f. Owners of any golf eonrse lota will usa thair best efforts to minimizs sy adveras
trapact to the golf course, inctuding 5) working cooperatively with the developor
to sehadnle rmy work 1o be dono on the golf course lotz. Yo sddition the ovners
will niot pocform any non-smergency work on wuch lots during (a) woskend

b/Bamn. Buvgess & Trifilo, LLP
Ong Park Piace, Sevond Floor
Plymouth, Mass. 02380
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plvmhmnanﬂ(b)umumuwmmmemblym
with ths nse of ths polf acumse.

Al other terarw and provisions remain imchanged and fn 111 farco and effost,

IN WITNESS WHERRQF, tho snid Proderick M. Tonsberg, individuslly and gs
mmmam@mwmmwmmu

ol mdsddm:oomommmuhtmxdhnmaﬂa Sty ot
ﬂg% , 2001

Bigh Pinse Comparation 0
o M{h, sl RV,

COMMONWEALTH OF MASSACHUSETTS

pSMm , 88 Jumay 5, 2001
Then personally eppearod the ahove named Frederick M. Tonsberg, end
acknowledged the foregoing instrament to be Als freo act snd deed, before me,

\Mm ey
Mycom&p A -16-07

Tiora Tracy
NOTARY PUBLIC
Mreommkamegte fd. 1A 0
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