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RE:

Criteria for Evaluating State Harbor Lines

PURPOSE

This policy will provide Department staff with consistent criteria for evaluating proposed state harbor lines, modifications of established state harbor lines, and license applications for proposed structures which conflict with established state harbor lines.

STATUTORY AND REGULATORY STANDARDS

State harbor lines – legislatively established lines beyond which no structure may extend into a waterbody – have been used to guide maritime development since 1837.  The earliest harbor lines were established a fair distance form the shore to guide littoral landowners when building structures out into the harbor.  They were intended to promote general commercial prosperity because of the diverse economic opportunities associated with maritime development.  While it was understood that allowing encroachments up to the harbor line would impede free navigation, this was outweighed by the greater overall benefit associated with the increased affluence of the citizenry.  An 1840 legislative report specifically states “… it would not be considered an enlightened and patriotic policy, to establish the limits of a flourishing commercial capitol, beyond which it should not be enlarged …” (1840 Senate Document No. 8, pp. 12-13).  However, the same report cautions the legislature that there could be potentially catastrophic effects from the poorly understood physical impacts of development, and the need to promote economic prosperity should be balanced by a concern to protect the harbor.  This need to promote water-dependent development, while preserving the essential functions of a waterbody, is as critical to the State Senate that:


… so uncertain are the results which may be produced by any diminution of the whole area, or change in the width, depth, or direction of any of the channels, by artificial means, that questions of the gravest import are presented, for rigid investigation and profound consideration, whenever bounds are to be prescribed, beyond which, no obstructions shall be placed, that may, in any manner, impede, or divert from their natural and ancient course, the movements of the tides.  (1840 Senate Document No. 8, page 5).

Harbor lines have continued to receive close legislative oversight.  Thirty years after the legislature drew the first harbor lines, it enacted a series of statutes establishing the waterways licensing program – known today as the Public Waterfront Act, MGL Ch. 91.  The legislature delegated most decisions about tidelands and navigable waters to an administrative agency; at present, the Department of Environmental Protection Waterways Regulation Program.  However, the legislature reserved for itself two types of waterways decisions, because the decisions pose issues of threshold importance in upholding the public interest in navigation.  These decisions of special navigational concern are:

· construction of the first fixed span bridge across a river or stream, because such bridges have the potential to reduce vertical clearance and thereby substantially limit the nature and scope of upstream aces by vessels; and

· building of any structure (other than pipelines and other conduits totally imbedded in the seafloor) which extend seaward of a state established harbor line, because such structures have the potential to reduce the depth or open water available for the free flow of maritime commerce.

There are two specific references to harbor lines in MGL Ch. 91. Section 34 forbids the extension of any pier, wharf, or other structure beyond a state harbor line without prior legislative approval.  Section 34 further allows the Department of Environmental Protection to recommend to the legislature the establishment – and, presumably, the modification – of a state harbor line.  Section 14 establishes the only exception to this rule – a pipeline, cable or conduit may extend beyond an established state harbor line provided that it is totally imbedded below the mudline.

The Waterways regulations incorporate this statutory restriction in the standard for the protection of water-related public rights in all waterways at CMR 9.35(2)(a).  A project which proposes to extend beyond the harbor line will not meet these standards unless it is either authorized by the legislature or is a pipeline or other structure within the Section 14 exception.

ANALYSIS

A.  Introduction

The Department cannot, on its own authority, permit structures beyond the harbor line (MGL c. 91, s. 14 and 310 CMR 9.35(2)(a)).  It must either deny a license request, or recommend legislative action to authorize the project either as an exception to or as a modification of the harbor line. In making its recommendation, the Department will seek an appropriate balance between encouraging water-dependent development while protecting the essential functions, such as general navigation and flood control, of the water resource as is consistent with the historical establishment of harbor lines in Massachusetts.   Each request for authorization of a structure which extends beyond a state harbor line will be evaluated on a case-by-case basis in accordance with the applicable regulatory standards and the factors described in Section B, below.

As a general rule, a structure should be designed to avoid any conflict with an established state harbor line.  However, if a project merits a recommendation by the Department for legislative action the following general rules shall be applied;

1)  Exceptions will be preferred over relocations of an existing harbor line, to allow for continuing legislative oversight of the remaining watersheet or of changes in the excepted project.  The Department will recommend an exception if a shoreline is relatively free of navigational obstructions and a single structure has been designed, or can be modified, to minimize intrusion into the waterbody.

2.  Relocations will be recommended only where structures make the immediate area ill-suited for general navigation or where modification of the harbor line is needed to support a dedicated effort to encourage maritime commerce.  The Department will recommend modification of the harbor line to encompass a segment of nearshore waters that is, or is proposed to be, confined by two or more structures in close proximity.

B.  Criteria for review

Before recommending any exception to, or modification of, a state harbor line, the Department must gather and review information about the physical environment including, but not limited to:  location of the nearest channel and customary approaches; proximity of other structures and property lines; line of sight needed for navigation; depth of water at the site and in the channel; width of the waterway in question; existing waterborne traffic; and present and potential future uses of the waterfront.

Before the Department will recommend any legislative action, it must be satisfied that:

1.  The proposed project is, or will be, in substantial conformance with all other standards of the waterways regulations.

2.  The proposed project has been reviewed by the Coast Guard, US Army Corps of Engineers, other programs of the Department including the Wetlands Protection Program, and the local harbormaster and Fire Department for potential navigational conflicts, fire safety and other impacts on the functions of the waterbody.  The Department will seriously consider any comments received from the referenced person or agencies.

3.  The proposed harbor line or excepted structure does not extend into an established channel or interfere with the normal course of vessels or approaches, nor would the waterborne traffic associated with these structures interfere with the channel traffic.

4.  Proposed use is consistent with existing use patterns and future uses envisioned or allowed by federal, state and local rules and regulations.

5.  Any permanent structures are designed to withstand storm damage and anticipated sea level rise, and support a recognized water-dependent need, or promote more public water-dependent activity, within the area.

6.  The planning board or other municipal agency with lead responsibility for harbor planning has reviewed the change for consistency with the expressed goals or documented water-dependent need as set forth in an approved Municipal Harbor Plan or comparable long term planning document.  The Department will seriously consider any comments received from the referenced board.

7.  The proposed legislation references a plan which is on file with the Department and states:  a specific purpose for the area confined when the proposal requests a modification to a harbor line; or a specific use for the structure to be licensed when the proposal requests an exception to the harbor line.

The Department will recommend an exception to an established state harbor line if the above criteria are met and:


1.  No structure in the immediate vicinity extend beyond the state harbor line.

2.  The structure spans the waterbody from one bank to the other and is designed either sufficiently above the watersheet or near the mudline to avoid interfering with navigation.

The Department will recommend a modification to an existing state harbor line if the criteria for a legislative recommendation are met, and:

1.  The project cannot be carried out except by modification of the established state harbor line.


2.  The project includes a permanent structure.

3.  One or more permanent structures presently exist in close proximity to the area in question which are well maintained, authorized, or capable of being authorized pursuant to c. 91 and the waterways regulations (310 CMR 9.00), and have not been found to present any navigational hazards.

4.  Low potential for navigational conflicts would exist even if the area within the proposed state harbor line were completely built out (in accordance with the regulatory standards of c. 91).

5.  The waters around the structures in question are or will be ill-suited for general navigation, other than vessel ingress to and egress from any docking facilities.

C.  Criteria for relocating a state harbor line

If the Department decides to recommend the modification of an established state harbor line, it will conservatively adjust the new line.  First, and most important, the new line must balance the competing interests of encouraging water-dependent use while preserving the maximum amount of open watersheet.  Therefore:

1.  The harbor line should be extended seaward the minimum distance necessary to meet the planning objectives for the built environment.

2.  The new line must preserve a channel adequate for all pesent sand potential waterborne traffic and allow enough docking space for loading/unloading of persons or objects on or off the structures in question.

Secondly, the harbor line should be easily identified in the field.  A harbor line should be established using existing permanent landmarks, such as points of land or permanent structures, to maintain a clear line of sight for boat operators and ease of field compliance inspection, and should join with the original harbor line at an existing permanent landmark or the first angle point on the previously established harbor line, whichever is closer.

Notwithstanding any modification of a state harbor line, the Department will not approve any project which denies a littoral landowner access to its property from the watersheet.

EXAMPLE

The criteria for choosing between exception and modification may become clearer when we compare two special acts affecting the Chelsea Yacht Club on the Mystic River in Chelsea1.

In 1957, the club wished to construct a pile-held walkway to connect its pile-supported clubhouse to the shore.  (This was needed because the Chelsea Bridge, to which the clubhouse had formerly been connected, was demolished to make way for the Tobin Bridge).  The clubhouse was a single, isolated, structure which apparently breached the 1854 harbor line.  The legislature, upon application by the yacht club, and agreement by the DPW (the agency responsible for review of waterways license applications at the time), passed a special act, Ch. 310 of the Acts of 1957, allowing an exception to the harbor line for the clubhouse and proposed walkway.

In 1989, the yacht club wished to legalize and expand certain existing docking facilities adjacent to the clubhouse and extending northerly toward O’Malley Park as shown on the attached plan.  The clubhouse, which was a single, isolated structure in 1954, was now accompanied by a series of pile-held floats surrounding the clubhouse and extending perpendicular to the clubhouse as far as 355 feet upstream.  None of the existing or proposed floats extended further toward the center line of the river except for one small “tee float”.  During the public hearing and associated comment period, the Department received no information regarding existing or potential navigational conflicts associated with the expanded docking facilities.  It was clear, however, that the Chelsea Yacht Club had successfully provided an economical opportunity for members to access and enjoy the water for over three decades.  In this case, the Department recommended, and the legislature enacted, Acts 1989, Ch. 230, which moved the harbor line for this portion of the waterfront to accommodate the expanded docking facilities.  The harbor line was relocated so as not to interfere with the existing federal channel, and was drawn using prominent landmarks, bulkhead of the former bridge and Admiral Landing, as points of departure and closure.

PROCEDURE FOR PROJECT REVIEW AND LEGISLATIVE ACTION

Any proposal involving a state harbor line should be reviewed according to the following procedure.  The proponent should draft the proposed legislation in accordance with a model provided by the Department after discussions to establish the appropriate action in accordance with the factors described in the Analysis section, above.  In accordance with MGL Ch. 91 § 34, the Department should schedule a public hearing after notice has been published for three consecutive weeks in a newspaper with circulation in Boston and the county, or counties, where such harbor line lies.  The first notice should appear at least 30 days before the date of the hearing.  The public comment period normally would close 10 business days after the date of the hearing.  Following receipt of public comment, the draft legislation should be modified, if appropriate, and submitted to the legislature for review.  The Department should draft a recommendation for the first legislative hearing on the proposed bill, at the Joint Committee on Natural Resources, stating the factors that contributed to the recommendation in accordance with this guidance document.







1 	Most recent License (DEP #2150) was issued in January, 1990.





