TO:
   Waterways Staff Persons

FROM:  Christy Foote-Smith, Director

DATE:
  December 2, 1993

RE:
Criteria for Evaluating and Licensing Structures and Uses on Filled                    


Commonwealth Tidelands which have undergone an unauthorized Change in Use or Structural Alteration prior to 1/1/84.

After extensive review and discussion, I have prepared the following guidance for review of structural alterations and changes in use that occurred prior to January, 1984 on filled Commonwealth tidelands.  Please use this guidance in preparing all jurisdictional determinations and in reviewing license applications that involve filled Commonwealth tidelands.

PURPOSE

The purpose of this policy is to clarify the Department’s criteria for reviewing and licensing existing structures and uses on filled Commonwealth tidelands, where an unauthorized change in use or structural alteration occurred prior to 1/1/84.

STATUTORY AND REGULATORY STANDARDS


Recent statutory amendments enacted in 1986 created a new standard for projects that require relicensing.  According to § 18 of Ch. 91, “any changes in use or structural alteration . . . shall require the issuance by the Department of a new license . . .” . In contrast, a “substantial change in use” or “substantial structural alteration: renders the license void.  “Substantial change in use” and “substantial structural alteration” are both specifically defined in § 1 of Ch. 91.


“Change in use” and “structural alteration” are not defined in the statute.  The legislature apparently recognized that there would be changes in use or structure of a less than substantial degree, and rather than defining that degree, determined that this was an area best left to Department discretion, and analyzed on a case-by-case basis.  The Department’s current regulation is consistent with this interpretation, stating at 310 CMR 9.05(1) (c) and (d) that any change in use or structural alteration requires a license, whether the previous authorization was obtained prior to or after 1/1/84.  Just as in the statute, “change in use” and “structural alteration” are not defined.

ANALYSIS


It is useful to consider what level of change below the “substantial” threshold should require licensing of structures and uses in use since January 1, 1984, on filled Commonwealth tidelands which had undergone some change in use or structural alteration prior to that time (and that, therefore, are a result of reliance on previous law, before the time that any such change automatically required a license).


Because these structural alterations and changes in use were executed in good faith, the Department believes it is appropriate not to require a new license for certain of these older structures and fill, and also to be more flexible and creative as to the public benefits required for those older structures and fill that do require licenses.


a.  Standards for Licensing Review

Unless the Department determines that licensing is essential to prevent significant harm to an overriding water-related public interest, no application will be required for the continuation of any existing, unauthorized use or structure located on filled Commonwealth tidelands if the following conditions are met:

1) no unauthorized substantial change in use or substantial structural alteration

occurred on the project site prior to 1/1/84, and no unauthorized change in use or                structural alteration has occurred since that date;

2)  no unauthorized change from a water-dependent use to a nonwater-dependent use (including situations where the water-dependent use was followed by a period of at least five continuous year during which no legal occupancy occurred on the site) occurred on the site prior to 1/1/84.

3)  the project site is not located within a Designated Port Area (DPA) or Area of Critical Environmental Concern (ACEC);

4)  express authorization previously has been issued for all fill on the project site; and

5)  in the case of existing nonwater-dependent uses, express authorization previously has been issued for some type of nonwater-dependent use on the project site.


In applying conditions 4) and 5), the Department will require proof of authorization in the form of a copy of a prior grant or license.


b.  Presumption of License Approval

The Department has substantial discretion concerning its enforcement and licensing actions, subject to the overall intent of the statute and the varying interests in tidelands that it protects.  Any structure and fill on filled tidelands in use since 1/1/84 which require a license application as a result of a change of use or structural alteration prior to 1984 will be presumed able to be licensed and the Department will not order removal for the procedural violation resulting from the failure to have obtained a license.


A license denial and order for removal will only occur for noncompliance with substantive requirements of c. 91 and 310 CMR 9.00 for the placement of structures and fill, unless the project owner fails to diligently pursue licensing subsequent to receiving notice that licensing is required.  However, where such unauthorized structures and fill as described in the previous sentence are in a DPA or ACEC, the Department will consider all remedies prescribed or allowed by these statutes and regulations including removal, but any lessees of such property in a DPA or ACEC should be allowed to complete the term of their lease prior to any action by the Department which would result in their eviction therefrom, provided that the lease was entered into prior to 1/1/84.


c.  Types of Benefits and Compensation

For structures and fill which are subject to licensing under this policy, the Department may consider limitations in the ability to comply with the types of onsite benefits currently required by the Department for structures and fill constructed subsequent to January 1, 1984.  Consequently, the Department will consider requiring alternative benefits, provided that the structure or fill as licensed serves a proper public purpose which provides a greater benefit than detriment to the rights of the public in tidelands, and is consistent with CZM policies.  In order of priority, these may include, but not be limited to:


1)  easements for public use on the site,


2)  off-site benefits in close proximity to the site,


3)  off-site benefits away from the site, and

4)  limits on future changes or expansion.  In the event that the Department is convinced that none of the above 1-4 is feasible for a particular site, the Department may consider as an alternative the payment of money into a trust fund administered for the protection and improvement of tidelands.


d.  Amount of Benefits and Compensation

Consistent with ch. 91 and 310 CMR 9.00 the Department may, at its discretion, require differing amounts and degrees of benefits from licensees, consistent with those requirements which are precisely fixed by statute and regulation, depending upon the particulars of the structures and fill to be licensed.  The Department may consider the following factors in determining the degree or amount of benefits required of a prospective licensee subject to ch. 91 jurisdiction as a result of a “change of use” or “structural alteration” pursuant to ch. 91 §18 and 310 CMR 9.05:  1) the size and scale of the structures or fill, 2) particular use of the structures or fill, 3) location of the structures or fill, 4) the project’s effect on the ability to geographically link separate projects, 5) the extent to which the project discourages water-dependent uses or is otherwise detrimental to water-related public interests, 6) all relevant Coastal Zone Management policies, 7) any other factor directly relevant to the site’s value as a tidelands resource.

EXAMPLE


To assist the reader in understanding this policy, an actual project will be examined using the factors described above.  The Department has recently issued a license for 585 Commercial Street.*  As shown on the attached plan, 585 Commercial Street is located in the North End of Boston, neither an ACEC nor a DPA, and consists entirely of filled Commonwealth tidelands.  The site received authorization to be filled solid prior to 1866 presumably for maritime commerce although the legislative authorizations did not specifically state a use.  In 1962, the US Food and Drug Administration constructed a three story building for office and laboratory purposes and devoted the majority of the exterior areas of the site for surface parking.  The building has been used for office and retail purposes since 1980.

 
According to the standards for licensing review described in section a) above, the Department would not exempt this site from licensing for the following reasons.  First, although the fill was previously authorized, nonwater-dependent use of the site was not previously authorized in any form.  Secondly, office and retail uses are a substantial change from the implied use of maritime commerce.  Moreover, in 1989 a structural alteration occurred (though less than 10% and therefore not “substantial”); a 400 square foot elevator shaft was constructed.  For these reasons ch. 91 license review and approval is required.


In evaluating the license application it should first be noted that the Department presumes any structure on filled tidelands in continuous use since January 1, 1984 can be licensed and would not order that the building be razed.  Furthermore, since the building and associated parking areas were constructed in the 1960’s there is less flexibility to provide water related facilities for public use.  In addition to the constraints of the existing site development, the factors described above, in section d) “Amounts of Benefits and Compensation”, were considered in determining the type and quantity of public benefits.

-  The building addition is less than a 10% structural alteration and does not modify the use of the site.  The value of the building addition on its own would be nominal.

-  The low rise building may be able to be converted to water-dependent or accessory uses.  The building addition specifically provides for barrier free access to each floor of the building, a use that would equally support either a water-dependent or nonwater-dependent use.

* Waterways License No. 3089, issued September 11, 1992.

-  The site is approximately 40 feet landward of the current mean high water shoreline, separated from the waters of Boston Harbor by a fully landscaped harborwalk owned and maintained by MDC.  The sue of the site does not interrupt perimeter access.  Indeed public access to the waterfront can be enhanced by providing point access to the shore.


Through the c. 91 licensing review, the applicant agreed to construct public walkways along both side property lines which provides pedestrian access from Commercial Avenue to the waterfront parkland owned by the MDC.  In addition, minor landscaping improvements were made to soften the view of the harbor from Commercial Street.  There also will be a water quality benefit associated with the separation of the sanitary and stormwater flows from the site.

585 Commercial Street




VERSION:  8/3/92

Boston Inner Harbor

Boston (North End), Suffolk County

Application Number:  W89-224-N

Reviewer:  DH/Tom Maguire

License Number, Dates of Issue & Recording:  E-3089  _________         _________

Tidelands:  Filled Commonwealth Tidelands

Area of Tidelands/Site Area:  0.8 acres/0.8 acres

Project:  Maintain existing fill and three story structure, construct and maintain a structural addition to the building (elevator shaft and stairwell), parking lot, and drainage      structures; change the use of the site to retail and office use.

Licensee:  Raptor Limited Partnership


c/o H.J. Davis Corp.


One Appleton Street


Boston, MA 02116

Date Written Determination Issued:  1-15-91

Public Benefits/Consistency With Program Policies & Regulations:

1.
Provide 24 our handicapped accessible public access with associated landscaping along both property lines to connect the MDC harbor walkway to Commercial Street.  In order to provide the access, the size of an existing parking lot was reduced.  (S)

2.
Remove fencing along perimeter of lot to increase amount of open space associated with the MDC park.  (S)

3.
Separate storm and sanitary flows form the site.  (N –not a condition).

4.
Use 79% of the ground floor for a facility of public accommodation.  (S)

Inspections Required:  S

Certificate of Compliance Issued:







