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Litigating Subdivisions, determine what amount they would have been paid 
from the Contingency Fee Fund if they had become Participating 

Subdivisions under the Teva Agreement or the Allergan Agreement without 
such prior settlement.  That sum, rather than being paid to the Attorney for 

the previously settling Litigating Subdivision, shall be credited and/or 
returned to Teva or Allergan as if determined under (a)(ii) above, except 
that such credit shall not be greater than the amount paid to the Attorneys 

under the Litigating Subdivision’s prior settlement agreement and credits 
apply equally over the Fee Payment Years.  

6. During the period between the Preliminary Agreement Date and the 
Effective Date, the MDL PEC, as well as Litigating Subdivisions’ 
Attorneys, shall make best efforts to cease litigation activity against Teva 

and Allergan, including by jointly seeking stays or severance of claims 
against Teva and Allergan, where feasible, or postponements if a motion to 

stay or sever is not feasible or is denied, so long as such actions are not 
otherwise detrimental to the Litigating Subdivision.  

G. Eligibility. 

1. It is the intention of all parties participating in the Fee Panel process that 
there should be total transparency to the Fee Panel and to all fund 

participants.  In connection with the process to be developed by the Fee 
Panel, any and all monies in attorney’s fees received or awarded, including 
prior or future Contingency Fees, Common Benefit Fees, referral fees, 

expenses paid, promises for payment, or any other Fee Entitlement, to any 
Applicant in any opioid litigation shall be disclosed to the Fee Panel as a 

condition of participating in the Attorney Fee Fund and prior to an award 
from the Fee Panel.  Any payment, expectation of payment or perceived 
entitlement to participate in a State Back-Stop Agreement or any other 

agreement reached with a Settling State or any Subdivision or any other 
source regarding payment of fees must be disclosed to the Fee Panel.  

Similarly, any right to payment from any other fund, for example a fund for 
payment to lawyers representing Settling States or Tribal Nations or 
Subdivisions shall be disclosed to the Fee Panel.  Because it is anticipated 

that there will be multiple firms listed on contingent fee agreements with 
Litigating Subdivisions, the Fee Panel shall establish procedures, with input 

from Attorneys for Participating Litigating Subdivisions, for who should 
petition for fees from such groups and to whom the fee shall be paid and 
thereafter distributed to co-counsel in accordance with applicable 

agreements.  For the avoidance of doubt, all Attorneys that are part of such 
groups must meet the eligibility criteria in paragraph III.G.3, must be 

subject to the criteria set forth in subsection III.C, and must be disclosed to 
the Fee Panel.  

2. An Applicant may apply for and recover attorneys’ fees from the Common 

Benefit Fund, the Contingency Fee Fund, and any fund created by a past or 
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future State Back-Stop Agreement, provided the Applicant satisfies the 
requirements relevant to each such fund and requirements for disclosure to 

the Fee Panel.  

3. An Attorney may not receive any payment from the Attorney Fee Fund 

(which includes both the Contingency Fee Fund and the Common Benefit 
Fund) unless the following eligibility criteria are met and annually certified 
by the Attorney: 

a. The Attorney must expressly waive the enforcement against the 
Litigating Subdivision client of all Fee Entitlements (other than 

under State Back-Stop Agreements) arising out of or related to any 
or all Qualifying Representations of any Participating Litigating 
Subdivision prior to applying for attorneys’ fees from the Attorney 

Fee Fund.  All applications for attorneys’ fees under this Fee 
Agreement shall include an affirmation by the Attorney of such 

waiver and notice to the client(s) of such waiver.  Such waiver shall 
not preclude the Attorney from submitting such Fee Entitlements to 
the Fee Panel as a factor for consideration in allocating payments 

from the Attorney Fee Fund or in connection with a State Back-Stop 
Agreement.  For the avoidance of doubt, no Attorney may recover 

fees under this Fee Agreement unless the Attorney expressly agrees 
not to enforce Fee Entitlements as to each and every Participating 
Litigating Subdivision represented by that Attorney, but such 

Attorneys may participate in and receive funds from a State Back-
Stop Agreement.  

b. The Attorney must represent that s/he has no present intent to 
represent or participate in the representation of any Later Litigating 
Subdivision or Later Litigating State with respect to Released 

Claims against Released Entities.   

c. The Attorney must represent that s/he has not and will not engage in 

any advertising or solicitation related to Released Claims against 
Released Entities where such advertising or solicitation relates to a 
representation of a Subdivision eligible to be a Participating 

Subdivision after the Reference Date unless the Attorney is 
recommending participation in the Agreement.  

d. The Attorney must represent s/he will not charge or accept any 
referral fees for any Released Claims brought against Released 
Entities by Later Litigating Subdivisions or Later Litigating States.  

This representation shall not prohibit Attorneys from receiving 
allocated shares of any future common benefit assessments arising 

out of settlements or judgments with Later Litigating Subdivisions 
or Later Litigating States that are the result of the MDL Court’s 
Common Benefit order. 
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