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Explanation of Proposed Amendments to Rule 1.14
of the Rules of Professional Conduct and Related Comments

The Standing Advisory Committee on the Rules of Professional Conduct recommends amendments to Massachusetts Rule of Professional Conduct 1.14 and related comments based on recently revised Rule 1.14 of the American Bar Association’s Model Rules of Professional Conduct.  In light of changes in the law and the modern understanding of the rights and abilities of people with disabilities, the ABA revised Model Rule 1.14 and its comments to change the terminology used and provide updated guidance on representing individuals with decision-making limitations.  The ABA also made conforming changes in the terminology used in the comments to Model Rules 1.2, 1.4, and 1.16.  
The current Massachusetts Rule 1.14 and its comments are based on ABA Model Rule 1.14 and its accompanying comments as they were in effect at the time the current Massachusetts Rule was adopted.  For the reasons that the ABA stated in amending Model Rule 1.14 and its comments, the Standing Advisory Committee proposes similar amendments to Massachusetts Rule 1.14 and its comments.  Consistent with revisions to the comments to the Model Rules that refer to Rule 1.14, the terminology in comments to Massachusetts Rules 1.2, 1.4 and 1.16 would likewise be revised.
A copy of the proposed revised Rule 1.14 and its comments and the comments to Rules 1.2, 1.4 and 1.16 that refer to Rule 1.14 is attached as Exhibit A.
A copy of the proposed revised Rule 1.14 and related comments, marked to show differences from the current ABA Model Rule and related comments, is attached as Exhibit B.
A copy of the proposed revised Rule 1.14 and related comments, marked to show the differences from the current Massachusetts Rule and the related comments, is attached as Exhibit C.
Background
In February 2026, the American Bar Association replaced Rule 1.14 of the ABA’s Model Rules of Professional Conduct with a revised Rule 1.14 and related comments.  In August 2026, the ABA adopted revisions to Comment 4 to Model Rule 1.2, Comment 6 to Model Rule 1.4, and Comment 6 to Model Rule 1.16, to conform the terminology used in those comments to the terminology in revised Model Rule 1.14.  
The ABA concluded that former Model Rule 1.14 should be amended because: “(1) it unintentionally has the effect of encouraging many lawyers to pursue guardianship or conservatorship over clients; (2) it has been read to offer conflicting guidance to lawyers representing people with surrogate decision-makers; (3) its terminology is inconsistent with changes in the law and the modern understanding of the rights and abilities of people with disabilities; and (4) it does not provide sufficient guidance to lawyers in several major areas implicated by the Rule.”  
Unintentional Encouragement of Guardianship or Conservatorship. Paragraph (b) of current Massachusetts Rule 1.14 concludes that a lawyer may take necessary protective action by “in appropriate cases, seeking the appointment of a guardian ad litem, conservator, or guardian.”  As noted by the ABA, this provision has encouraged seeking the appointment of a guardian or conservator as a standard or default response, rather than exploring alternatives that may be more appropriate.  The Standing Advisory Committee agrees that changes to the Rule and comments should encourage less intrusive actions.
Reliance on Legal Representatives. Comment 4 to the current Massachusetts Rule 1.14 states that if a legal representative has been appointed for a client, the lawyer should ordinarily look to the representative for decisions on behalf of the client.  While this may be generally the case, current Comment 4 does not distinguish situations where the client may be capable of making informed decisions on the subject of a particular representation, and does not recognize that the representative may not be the most appropriate source of direction for all matters.  The Standing Advisory Committee agrees that adoption of the current Model Rule comments containing a more detailed discussion in the comments concerning the representation of a client with a legal representative is warranted.
Current Terminology.  References in current Massachusetts Rule 1.14 to “diminished capacity” are not consistent with current best practice.  The term implies a static state and does not account for potential changes in the decision-making limitations of a child or an injured adult, whose capacity to make decisions is expected to evolve or may recover. References to a “normal client-lawyer relationship” in Rule 1.14(a) imply that the relationship with a client with decision-making limitations is abnormal.  The Standing Advisory Committee agrees that the revised terminology in the current Model Rule 1.14 is more suitable and less stigmatizing.
Additional Guidance. While the comments to current Massachusetts Rule 1.14 provide guidance in some circumstances, the expanded comments of the current Model Rule provide more nuanced guidance. 
Differences between the Proposed Rule and Related Comments and the Model Rule and Related Comments
The Standing Advisory Committee’s proposed revisions of Massachusetts Rule 1.14 and its comments include modifications to the ABA Model Rule and its comments.
· The words “in connection with the representation” were added to the first sentence of paragraph (a) and to paragraph (b) to emphasize that the rule should be applied in the context of each specific representation, and that its application may be appropriate in connection with some matters and not others.
· The word “confidential” before the term “information relating to the representation” was added in paragraph (c) and in Comment 18 to reflect the provisions of Mass. R. Prof. C. 1.6 that restrict “confidential” information, as defined in that Rule.  This change is consistent with the corresponding references in current Mass. R. Prof. C. 1.14(c) and Comment 8.
· Comment 5 was modified to incorporate a phrase and two sentences from current Comment 3 that the Standing Advisory Committee believes provide additional useful guidance.
· Comment 8 was modified to delete the third sentence as overly general.  The final phrase referencing certain ABA standards was deleted to avoid having to update the comment if either of the referenced standards were deleted or became inapplicable.
· An additional Comment 9A was added to address a common circumstance that arises when a minor is injured and a joint representation of the minor and the minor’s parents is proposed, with an appropriate cross-reference to the conflicts rules in Rule 1.7.
· Cautionary language was added to Comment 15 to alert the lawyer to consider not only whether the appointment of a legal representative is appropriate but whether a family member can effectively serve in that capacity.
· The final sentence of Comment 20 was deleted as an inappropriate subject for Rule 1.14.
Conforming Changes to Other Comments that Refer to Rule 1.14.
In the Massachusetts Rules, Comment 4 to Rule 1.2, Comment 6 to Rule 1.4, and Comment 6 to Rule 1.16 refer to clients with “diminished capacity” and refer to Rule 1.14.  In each case, the proposed revisions to these comments adopt the revisions to the corresponding comments to the Model Rules, adopting terminology consistent with the terminology in revised Rule 1.14.
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