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The Massachusetts Uniform Electronic Transactions Act

On February 18, 2004, every city and
town in Massachusetts became sub-
ject to the Massachusetts version of
the Uniform Electronic Transactions
Act (MUETA), Chapter 133 of the Acts
of 2003, codified at M.G.L. Ch. 110G
(2004). This article summarizes what
municipal officials need to know about
MUETA.

1. MUETA Applies to Municipalities.

Prior to the effective date of MUETA,
Massachusetts was subject to Title | of
the Federal Electronic Signatures in
Global and National Commerce Act
(E-SIGN), which validated electronic
signatures, contracts and other records
used in the private sector, and elec-
tronic documents, including contracts,
related to municipalities’ procurement
activities. However, E-SIGN did not val-
idate electronic signatures and records
used by local governments in their
purely governmental, non-market re-
lated activities. Many state and local
government activities revolve around
non-market-related activities, such as
issuing building permits, zoning deci-
sions or tax bills. The MUETA, which re-
placed Title | of E-SIGN, validates elec-
tronic signatures, contracts and other
records used in municipalities’ market
and purely governmental transactions.
MUETA overrides state or local law en-
acted prior to its effective date that ex-
plicitly or implicitly requires a handwritten
signature or use of paper documents in
connection with municipal transactions.

2. MUETA Does Not Apply to Some
Municipal Activities.

MUETA does not apply to certain elec-
tronic signatures, contracts or other

records used by municipalities, includ-
ing, among others, those governed by
the Massachusetts Uniform Commer-
cial Code, Chapter 106, other than sec-
tions 1-107 and 1-206, section 2 and
section 2A of Chapter 106; any notice
of the cancellation or termination of util-
ity services, including water, heat and
power; or of the default, acceleration, re-
possession, foreclosure, or eviction, or
the right to cure, under a credit agree-
ment secured by, or a rental agreement
for, a primary residence of an individual;
the cancellation or termination of health
insurance or benefits or life insurance
benefits, excluding annuities; or any
document required by any statute, reg-
ulation or rule of law, to accompany any
transportation or handling of hazardous
materials, pesticides or other toxic or
dangerous materials. Thus, for instance,
MUETA would not validate a municipal
housing authority’s use of an e-mailed
electronic notice of eviction to notify a
municipal housing project resident of
an upcoming eviction. Before relying on
MUETA to validate a new electronic sys-
tem or record, municipal officials must
determine whether MUETA applies to
the electronic signatures, contracts or
other records at issue.

3. MUETA Makes Electronic Signatures,
Contracts and Other Records Equal

to Their Paper Gounterparts, and
Preserves Substantive Law.

Although MUETA puts electronic signa-
tures, contracts and other records used
by municipalities on the same legal
footing as traditional paper documents,
MUETA also preserves all other sub-
stantive law related to signatures, con-
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tracts and other records. For example,
although MUETA would validate the use
of an electronic, online application for
a building permit, it would not change
state or local law mandating that the ap-
plicant provide particular information in
the permit application.

4. MUETA Allows Municipalities to
Satisfy Retention Rules by Using
Electronic Records.

Under MUETA, if state or local law re-
quires that a municipality retain a rec-
ord, the municipality can retain that rec-
ord in electronic form as long as the
electronic record (1) accurately reflects
the information set forth in the record
after which it was first generated in its
final form as an electronic record or
otherwise and (2) remains accessible
for later reference. Legal requirements
for check retention can be satisfied by
retention of an electronic record of the
information on the front and back of
the check.

continued on page nine
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From the Deputy
Commissioner

The Division of Local
Services has re-
cently completed a
videotaped version
of Course 101, the
basic course for
assessors, which is now available

in DVD format.

Attendance at Course 101 and suc-
cessful completion of the examination
satisfies minimum qualification re-
quirements for assessors that were
established by 830 Code of Mass-
achusetts Regulation (CMR) 58.3.1.
Assessors, and assistant assessors
with valuation responsibilities, must
fulfill minimum qualifications within
two years of the date of their original
election or appointment.

While Course 101 is generally acces-
sible at various locations statewide,
some limitations have been observed
in offering the course in the traditional
classroom setting. For example, there
are no review sessions of Course 101
available for those who do not pass
the examination. Although not in-
tended to replace the traditional
Course 101 classes, providing Course
101 in an electronic (DVD) format will
help address these limitations. It can
also be used as a training tool for
municipal employees.

For more information on the Course
101 DVDs and how to borrow copies,
refer to Bulletin 2005-02B, available
online at www.mass.gov/dIs/publ/bull

2005/2005_02B.pdf. You may also con-
tact Joan Grourke at 617-626-2353.

Wﬁ-@

Gerard D. Perry
Deputy Commissioner

in Our Opinion

L ega

Telecommunications
Tax Decision

by James Crowley

In early January the Supreme Judicial
Court issued the long awaited decision
of RCN-BecoCom, LLC v. Commis-
sioner of Revenue, 443 Mass. 198
(2005). The case stemmed from an ap-
peal of an Appellate Tax Board (ATB)
decision concerning the local assess-
ment of telecommunications property.
The ATB had ruled that RCN-BecoCom,
LLC (RCN) qualified as a telephone
company under state statute and its
telephone personal property, therefore,
should be centrally valued by the Com-
missioner of Revenue. The ATB, how-
ever, also determined that all of RCN'’s
personal property was taxable locally
since RCN as a limited liability company
did not enjoy any corporate exemp-
tion. Unanimously, the Supreme Judicial
Court upheld the ATB decision.

RCN is a Massachusetts limited liability
company that is a multi-service provider
offering telephone, cable television and
Internet services in the Commonwealth.
For fiscal year 2000 RCN requested the
Commissioner of Revenue to value its
personal property since M.G.L. Ch. 59
Sec. 39 requires the central valuation
of “machinery, poles, wires and under-
ground conduits, wires and pipes of all
telephone and telegraph companies”
by the Commissioner.! Under this stat-
ute, the Commissioner certifies his valu-
ation results to local assessors where the
personal property is located and the as-
sessors must use these central valua-
tions in calculating the local tax obliga-
tion. The rationale for central valuation,
which was approved by the Legislature
in 1915, was to assure consistency in
valuation throughout the Commonwealth.

When the Commissioner declined to act
on the ground that RCN did not qualify
as a telephone or telegraph company,

RCN appealed to the ATB. The City of
Newton then entered the fray since the
valuation of RCN'’s taxable personal
property in Newton was the subject of
another appeal. The principal issue for
the Supreme Judicial Court to decide
was whether the ATB had properly
classified RCN as a telephone com-
pany. The court observed that nowhere
in M.G.L. Ch. 59 Sec. 39 did the Legis-
lature define “telephone company.” The
Revenue Department argued that the
term “telephone company” must be de-
fined as of the date the statute was en-
acted, i.e., in 1915. In the early twentieth
century, a telephone company referred
to an entity exclusively involved in tele-
phone type service. While DOR advo-
cated for an “exclusivity” test to define a
telephone company, the Newton asses-
sors also proposed a “predominant na-
ture of the business” test to determine
eligibility. The Supreme Judicial Court
rejected both tests. Instead, the court
relied on the “substantiality” test that
the ATB had employed. The ATB used a
five factor substantiality analysis, which
the court itself had originally used in
Fernandes Super Markets, Inc. v. State
Tax Commission, 371 Mass. 318 (1976)
to determine the manufacturing classi-
fication of corporations.

The ATB listed these five factors as: fi-
nancial receipts from telephone serv-
ices, proportion of telephone receipts to
total income, percentage of entire capi-
tal invested in telephone services, num-
ber of telephone service employees
compared to total work force, and the
ratio of telephone services to entire
business activities. In reviewing the
ATB’s analysis, the court found that “ex-
tensive, careful and measured” find-
ings supported the ATB’s conclusion of
a substantial telephone business. In the
court’s view, telephone companies had
evolved over the decades to include
more than just telephone service. The

continued on page nine
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FOCUS

on Municipal Finance

Circuit Breaker
Update

by Joan E. Grourke

This article provides an overview of the
senior circuit breaker, which has been
available in Massachusetts since 2001.
It also discusses circuit breaker data de-
rived from tax years 2001 through 2003.
Data for tax year 2004 is not yet avail-
able, since the income tax filing season
has not yet ended. Analysis of this data
shows that although the number of
communities in which filers claimed the
circuit breaker credit rose only slightly
from 2001 to 2003, there was a healthy
increase in the number of senior citi-
zens that claimed this credit, especially
in the larger cities. Coupled with the fact
that the amount of the maximum credit
available more than doubled from tax
years 2001 through 2003, this steady
increase in the number of claimants re-
sulted in the near tripling of the total
value of circuit breaker credits claimed
over this time span.

The “circuit breaker” is a tax credit pro-
gram to assist low- and moderate-in-
come elderly persons in paying prop-
erty taxes and utility charges relating
to their domiciles. Under this program
(M.G.L. Ch. 127 Secs. 80 and 81 of the
Acts of 1999), eligible homeowners and
renters can receive a refundable credit
on their state income taxes.

For the tax year beginning January 1,
2004, the maximum credit allowed is

$820. If the credit due the taxpayer ex-
ceeds the amount of the total income
tax payable for the year, the excess
amount will be refunded to the taxpayer
without interest.

To qualify for a credit, a person must
be at least 65 years of age, occupy the
subject property as his or her principal
residence, and have had an income
below a prescribed ceiling amount for
the relevant calendar year. The tax-
payer’s total income cannot exceed
$44,000 for a single filer who is not the
head of household, $55,000 for a head
of household, or $66,000 for taxpayers
filing jointly. Moreover, the assessed
valuation of the real estate cannot ex-
ceed $441,000.

The amount of the credit to which a
qualifying person is entitled is the
amount by which the taxpayer’s prop-
erty taxes, together with the eligible
amount of that taxpayer’s water and
sewer charges, exceed 10 percent of
the taxpayer’s income. Taxpayers re-
siding in communities that do not in-
clude water and sewer debt service in
their property tax assessments may
claim, in addition to their property tax
payments, 50 percent of the water and
sewer charges actually paid during the
tax year when figuring their credit.

A senior who rents his or her domicile
may also qualify for an income tax
credit under circuit breaker tax credit
program. The law presumes that 25
percent of a person’s rent is for property

Circuit Breaker Credit Basics

— Income threshold amounts —

Single indiv. Married Assessed valuation Maximum

not head of Head of filing threshold amounts credit
Tax year household household joint return for homeowners amount
2001 $41,000 $51,000 $61,000 $412,000 $385
2002 42,000 53,000 63,000 425,000 790
2003 43,000 54,000 64,000 432,000 810
2004 44,000 55,000 66,000 441,000 820

Table 1

taxes and water and sewer bills. Ac-
cordingly, renters may claim the credit
in the amount by which 25 percent of
their annual rental payment is more than
10 percent of their total income. A renter
whose rent is subsidized by the state or
federal government through a rental as-
sistance program, however, is not enti-
tled to a tax credit under the program.

Tax credits received by qualifying se-
niors are not considered income for the
purpose of obtaining eligibility or bene-
fits under other means-tested assist-
ance programs, including food, med-
ical, housing energy and educational
assistance programs.

Example for a Homeowner
for Tax Year 2004 (in dollars)

Assessed value of home as of

January 1, 2004 $395,000
Single taxpayer’s total income

less certain deductions and

exemptions 40,000
Real estate tax paid plus 50%

of water and sewage charges 4,900
10% of total income 4,000
Real estate tax paid 4,900
Portion of real estate tax that

exceeds 10% total income 900
2004 refundable credit limitation 820
Tax due 0
Total credit 820

Example 1

In order to safeguard the benefits of the
tax credit program from the effects of in-
flation, the legislation contains language
that automatically increases both the
benefit amount and the eligibility limits
in future years. The income, valuation
and credit limits, set out in the statute,
adjust automatically in synchrony with
the consumer price index.

Table 1 shows the income threshold
amounts for renters and homeowners,
the assessed valuation threshold
amount for homeowners, as well as the
continued on page eight
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Circuit Breaker Update

continued from page three

maximum credit allowed for tax years
2001 to 2004.

Tables 2 and 3 show the number of filers
claiming credit, the total value of cred-
its claimed, and the average credit per
claimant by community. Table 2 relates
to tax years 2001 and 2002, and Table 3
relates to tax year 20083.

In 2001, the first year the senior circuit
breaker tax credit was available, there
were 334 communities with taxpayers
claiming circuit breaker credits. While
the circuit breaker legislation estab-
lished the maximum credit amount for
2001 at $385, it also provided that for
subsequent tax years, the maximum
credit amount will be an amount equal
to $750 multiplied by the cost-of-living
adjustment. In 2001, the total value of
credits claimed was $8,519,448.

In 2002, the number of communities
with senior circuit breaker credit claim-
ants increased slightly to 335. How-
ever, the total value of credits claimed
more than doubled from the total in
2001 to $18,477,910.

Record Homes Sales
and Prices Reported

According to figures released by the
Massachusetts Association of Realtors
(MAR) in November 2004, sales of de-
tached, single-family homes and con-
dominiums rose to their highest level in
state history from July through Septem-
ber 2004. MAR attributed this strong
housing market to “low mortgage rates,
an improving labor market and rising in-
ventory levels.” MAR also reported that
“[t]he unprecedented demand led to a
45th consecutive quarter of home price
gains, and has the residential real es-
tate market on a pace that would make
2004 the best year ever for home sales
in the Bay State.”

Although the number of communities
with circuit breaker claimants remained
relatively stable from 2001 to 2002, it
appears that the number of filers claim-
ing credit was on the rise, going from
25,643 to 31,356. Most of the larger
cities experienced increases in claim-
ants. For example, the number of claim-
ants in Boston increased from 620 in
2001 to 738 in 2002. In Quincy, the
number increased from 562 to 817. The
number of filers in Worcester increased
from 362 to 428, but the number in
Springfield decreased from 400 to 387.
In Fall River, the number of claimants in-
creased from 65 to 82.

In addition to the increase in the num-
ber of filers, another reason for the
sharp increase in the total value of cred-
its claimed from 2001 to 2002 was the
fact that the maximum credit amount
more than doubled from $385 in 2001 to
$790 in 2002. As a result, the average
credit per claimant rose 77 percent,
from $332 in 2001 to $589 in 2002.

MAR also reported that across the state,
detached single-family home sales
“‘rose in all regions except Cape Cod
and the Greater Fall River-New Bed-
ford area, with greater Boston, Worces-
ter County, and the South Shore each
reporting year-to-year sales increases
greater than the statewide rate of
growth for the quarter.” In the condo-
minium market, “double-digit sales
gains over 2004 third quarter activity
occurred in all regional markets except
southeastern and western Massachu-
setts, where sales declined modestly
from year ago levels.”

Data from MAR’s report also found that
housing prices continued to rise stead-
ily across the state this past summer to

In 2003, 338 communities had circuit
breaker claimants, and there were
38,847 filers claiming circuit breaker tax
credits. This figure represents a 51 per-
cent increase over the number of filers
claiming credit in 2001 and a 24 per-
cent increase over the number of claim-
ants in 2002. The total value of credits
claimed in 2003 ($23,853,312) was al-
most triple the amount claimed in 2001.
From 2002 to 2003, this amount in-
creased by almost 30 percent.

The maximum credit increased to $810
in 20083, which represents a 110 percent
increase over 2001, but only a 2.5 per-
cent increase over 2002. Compared to
2001, the average claim in 2003 ($614)
increased by 85 percent. From 2002 to
2003, the average claim increased by
4.2 percent. The number of claimants
for Boston, Quincy, Springfield, Worces-
ter and Fall River increased for all of
these cities from 2002 to 2003. W

new record highs. In the detached sin-
gle-family home market, the statewide
median selling price increased 11.1 per-
cent, from $315,000 in the third quarter
last year to $350,000 in the comparable
quarter of 2004. In addition, the state-
wide median selling price for condo-
miniums climbed 15 percent in the past
year, from $233,000 in the three-month
period from July-September 2003 to
$268,000 in the same quarter this year.

Sales and price data from the MAR re-
port reflects transactions occurring
through Realtor®-affiliated multiple list-
ing services in the Commonwealth, and
account for approximately 80 percent of
all real estate sales in Massachusetts. Bl



City & Town February 2005

Division of Local Services 9

MUETA

continued from page one

5. MUETA Does Not Require
Municipalities to Buy Any Particular
Hardware or Software.

MUETA is technologically neutral; it does
not require that municipalities purchase
any particular software or hardware in
order to create legally valid electronic
signatures, contracts and other records.

6. MUETA Sets Standards for

Electronic Signatures.

MUETA defines an electronic signature
as “an electronic sound, symbol, or
process attached to or logically asso-
ciated with a record and executed or
adopted by a person with the intent to
sign the record.” It requires that, in order
to be valid, electronic signatures created
by municipalities identify, or “authenti-
cate,” the person creating the signature;
that the authenticated individual have
intent to sign; and that the electronic

Telecommunications Tax Decision

signature be attached to or logically as-
sociated with the electronic record be-
ing signed.

7. State Agencies Can Set Standards
for Electronic Municipal Signatures,
Contracts and Other Records.

Under MUETA, the Commonwealth’s
Supervisor of Public Records and the
Records Conservation Board can set
standards with respect to municipalities’
creation, maintenance and preservation
of electronic records, signatures and
contracts and the method of converting
paper government records to electronic
format. The Supervisor of Public Rec-
ords and the Records Retention Board
had already adopted some standards
for electronic records prior to the enact-
ment of MUETA, and are likely to issue
more over the next few years. Munici-
pal electronic records must adhere to
such requirements.

Conclusion

The enactment of the MUETA has sig-
nificantly impacted the legal environ-
ment in which municipalities use elec-
tronic signatures, contracts and other
records. Municipal officials who plan to
replace traditional ink signatures and
paper documents used in municipal
transactions with their electronic coun-
terparts should consult with legal coun-
sel regarding the impact of MUETA. &

Linda M. Hamel is the general counsel of the
Commonwealth of Massachusetts Executive
Department’s Information Technology Division and
can be reached at Linda.hamel@state.ma.us.
The opinions expressed in this article are those
of the author alone and do not represent the
position of the Commonwealth of Massachusetts,
the Massachusetts Department of Revenue, or
the Information Technology Division.

continued from page two

changing nature of the telecommuni-
cations industry had led historical tele-
phone companies into becoming bun-
dled service providers. According to the
court, denying telephone status to com-
panies such as RCN would effectively
amount to a judicial repeal of M.G.L.
Ch. 59 Sec. 39. Such action the court
refused to take. Rather, the court invited
the Legislature to reconsider the entire
statutory framework in light of techno-
logical advances.

Having ruled in favor of RCN as to tele-
phone company status, the court then
addressed the taxability of RCN’s per-
sonal property. The court noted that
M.G.L. Ch. 59 Sec. 5 Cl. 16 granted ex-
emptions to corporations. The court de-
clined to extend corporate exemptions

to entities such as RCN that had made
a voluntary business decision to oper-
ate in Massachusetts as a limited liabil-
ity company. The court expressly re-
fused to adopt a policy of granting ClI.
16 corporate exemptions to any busi-
ness entity operating as a telephone
company. Consequently, all of RCN'’s
personal property in Newton was tax-
able, which amounted approximately
to $3 million in valuation.

In conclusion, the Supreme Judicial
Court recognized that a multi-service
business, substantially involved in tele-
phone service, can enjoy telephone
company status with resulting central
valuation of its telephone service per-
sonal property and its shared personal
property by DOR. Personal property

exclusively used for cable television or
Internet service is to be valued by local
assessors. Furthermore, most of the
entity’s personal property will be ex-
empt if the business is a corporation. As
a result, the form of ownership can have
a significant impact on municipal tax
revenues. Consequently, it appears that
cable television property that is also
used to provide telephone service
(shared property) will no longer be sub-
ject to valuation by local assessors, and
may also enjoy a corporate utility ex-
emption under M.G.L. Ch. 59 Sec. 5 CI.
16(1), if owned by a corporation that pro-
vides a substantial telephone service. &

1. RCN-Beco was the first bundled carrier to file for
central valuation.
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Examining Education
Systems: The Office
of Educational Quality
and Accountability

by Joseph Rappa, Ed. D.

In the spring of 2001, the Governor’s
office once again entered the arena of
education reform by establishing the
five-member Educational Management
Audit Council (EMAC) and the Office of
Educational Quality and Accountability
(EQA). This new agency was a succes-
sor to the similar sounding 13-member
Educational Management Audit Board
(EMAB), created by Executive Order
393 in 1997 by Governor Weld. The
EMAB was supported by Department
of Revenue (DOR) auditors under the
capable direction of Mr. Dieter Wahl.
Independently, the Department of Edu-
cation (DOE) had been conducting
pilot reviews of schools and districts.
The EMAB and the DOR auditors con-
ducted a total of 42 district level audits
from 1998 until 2001. These extensive
financial audits are on file at DOR and
at the EQA.

This reform agency originated from leg-
islative action in 2000, M.G.L. Chapter
15, Section 55A, which created the
EMAC. This initiative combined ele-
ments of both the DOR financial audit
and the programmatic inspections con-
ducted the DOE. The resulting review
process, adopted by the EQA was ap-
proved by the EMAC, and employs a
protocol with 15 standards, represent-
ing five domains of administrative prac-
tice. The five domains are Leadership
and Governance, which focuses on the
policy and role of the superintendent,
school committee, and the district lead-
ership team; Curriculum and Instruction,
which examines the learning expecta-
tions for students and teaching quality
expectations applied by the district;
Assessment and Evaluation, which are
the district’s practices involving the
testing of students, and the evaluation

of staff, administrators, programs and
purchases; Budget, Finance, and Cap-
ital Asset Management, which is the
process of budget development, asset
and resource management and the effi-
cient and effective use of all funds and
capital assets to promote quality edu-
cation; and Student Academic Support
Services, which is the extent to which
the district uses its resources to assure
that all students meet the state’s per-
formance standards for students, as
measured by the MCAS tests. The
central question of the EQA's process
is “To what extent is the critical analysis
of student achievement data a driving
force in the planning, design, imple-
mentation, and evaluation of the school
and district improvement process?”

Key Elements

The multi-level EQA examination proc-
ess has several features that are
unique to Massachusetts and our prac-
tice of conducting educational audits.
First, all of the examiners used by the
EQA are subjected to a two-part train-
ing, which involves a two-week seminar
and over 120 hours of internships and
a guided orientation to the process.
Currently, there are 48 examiners at the
EQA with a combined total of over
1,000 years of experience in the field of
education and finance. Examiners take
over three weeks to preview, review and
evaluate a school system using the do-
mains and standards discussed above.
A week is spent reviewing district and
state supplied documents covering the
four-year examination period. Stan-
dards-based questions are generated
based on this review. Then, a team of
four to six examiners spend four days
conducting on-site investigations and
interviews. After a period of reflection,
the team reconvenes to evaluate the ev-
idence, produce findings, and rate the
quality of the administrative practices
of the district.

In addition to public school officials and
school committee members, municipal
officials are interviewed. The financial

review also takes into account all
grants, foundation funds, endowments,
and other revenue from all sources.
This last element is unique to the
Massachusetts process. Most discus-
sions of school funding do not include
the use and impact of grant, founda-
tion and endowment funds. In Lowell,
for example, that would mean that ap-
proximately $20 million would not be
included in other review processes,
and in Springfield, that figure would be
over $40 million.

Since beginning the district review
process in the spring of 2002, over 75
school districts and 25 charter schools
have been examined by the EQA.
Clearly, the larger urban systems are of
greatest interest and involve the largest
budgets. As of March of 2005, every
major urban area in the Commonwealth
will have been examined. To date, in
addition to the examinations, the EMAC
has recommended seven school dis-
tricts to the State Board of Education
(BOE) for declarations of “under-per-
formance”; the BOE made declarations
of “under-performance” on three of
them: Holyoke, Winchendon, and
Southbridge. In addition, over 14 dis-
tricts have been placed on “Watch,” a
monitored, locally-directed improve-
ment process that is re-examined after
18 to 24 months.

In the last year, the EQA’'s work and ca-
pacity has grown. At present, in addi-
tion to the executive director, the EQA
employs a chief operations coordina-
tor, two full-time field coordinators, two
part-time coordinators, two administra-
tive assistants, and a publications and
writing staff of three. These staff work
with over 47 contracted field examin-
ers to conduct over 50 district exami-
nations annually. In FY2005, there are
two to three examination teams in the
field every week. For those interested,
the EQA’s standards, protocols, and
reports can be found on the web at

www.mass.gov/doe/sda/eqa/. &


http://www.mass.gov/doe/sda/eqa/
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DLS Update

Ferry Embarkation Fee

Revenues

Port communities on the Cape and Is-
lands realized more than $1 million
from January 1 through September 30,
2004, the first nine months they were
authorized to charge a fee on passen-
ger ferry trips. Section 11 of Chapter
55 of the Acts of 2003, as amended by
Sections 44-47 of Chapter 65 of the
Acts of 2004, allows any city or town
within the counties of Barnstable, Nan-
tucket, Bristol, and Dukes to impose
an embarkation fee of $.50 on all pas-
senger ferry trips leaving from a port
within the city or town (see Technical
Information Release (TIR) 04-18, avail-
able at www.mass.gov/dor/rul reg/tir/
TIR 04 18.htm.

In addition, all commuter excursion
fares and school-related fares are ex-
empt from the fee. Under the legislation
that was originally passed, a city or
town could set the fee at any amount
up to $1 and had the option of exempt-
ing the commuter excursion fares.

Acceptance of this law is by referen-
dum placed on the city or town election
ballot by the selectmen, town council
or city council with the approval of the
mayor of any city or town with a port.
The question passes by a majority vote.
The fee takes effect on January 1 of the
calendar year after the acceptance.

Ferry operators pay the fees to the De-
partment of Revenue (DOR) on a quar-
terly basis, and the state treasurer dis-
tributes the funds quarterly. The monies
received are deposited in a special fund
to be appropriated by the city or town
for the purpose of mitigating the impact
of ferry service on the municipality.

So far, Barnstable, Falmouth, Tisbury,
Oak Bluffs and Nantucket all approved
the fee. The communities that do not
share a harbor with any other city or
town (Falmouth, Tisbury, Oak Bluffs and

Nantucket) receive 100 percent of the
receipts. However, since Barnstable
shares a harbor with Yarmouth (a town
that does not have ferry service), 25
percent of the receipts are credited to
Yarmouth, while Barnstable receives
the balance.

The following table shows the amount
collected by each of these communi-
ties from January 1 though September
30, 2004.

Ferry Fee Collections

Barnstable $144,136
Falmouth 351,230
Nantucket 163,167
Oak Bluffs 190,594
Tisbury 217,659
Yarmouth 46,913
Total $1,113,699
Table 1

Community Preservation
Act Borrowings

A question was raised as to the bor-
rowing authority of cities and towns
that have accepted the Community
Preservation Act (CPA) established by
M.G.L. Ch. 44B. Specifically, a local of-
ficial inquired whether a community
may borrow only in reliance on the local
CPA surcharge revenue expected to
be received in subsequent years and
may not borrow against the state
matching funds.

M.G.L. Ch. 44B Sec. 11 authorizes mu-
nicipalities to “issue, from time to time,
general obligation bonds or notes in
anticipation of revenues to be raised
pursuant to Section 3, the proceeds of
which shall be deposited in the Com-
munity Preservation Fund.” In our view,
a plain reading of the phrase “in antici-
pation” of surcharge revenue indicates
a legislative intent to limit the amount
that a municipality may borrow under
M.G.L. Ch. 44B for community preser-

vation purposes. Consequently, a city or
town may not issue bonds and notes
under M.G.L. Ch. 44B unless the debt
service on the proposed borrowing as
well as on all previously issued debt
can be accommodated within local sur-
charge revenues that are expected to
be raised by taxation over the life of the
bond payment schedules. If surcharge
revenues alone should later prove in-
sufficient, however, the debt service is
to be paid from any other fund monies
available for that community preserva-
tion purpose.

It must also be noted that all CPA bor-
rowings are general obligation debt of
the community. Therefore, in the event
that fund monies are not available to
meet the annual debt service payments,
then the payments must be made from
other available municipal revenues.

Seminar on Foreclosure
Offered

Lieutenant Governor Kerry Healey is
offering a seminar for local officials en-
titted “Understanding the Tax Foreclo-
sure Process.” This seminar will be
held on Thursday, March 3, 2005, from
10:30 a.m. to 1:00 p.m. in the Gardner
Auditorium at the State House.

Some of the scheduled panelists (sub-
ject to change) include: The Honorable
Deborah Patterson and John Harring-
ton of the Land Court; Robert J. Kerwin
of the City Solicitors Association; Nils
Nordberg of the Massachusetts Col-
lectors & Treasurers Association; and
Christopher Hinchey, Esq. of the Divi-
sion of Local Services.

Please note that due to the size of the
auditorium, only two individuals per
municipality can attend. Please contact
sarah.a.maloney@state.ma.us for more
information. M


http://www.mass.gov/dor/rul_reg/tir/TIR_04_18.htm
http://www.mass.gov/dor/rul_reg/tir/TIR_04_18.htm
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State House Profile:
Special Assistant to
the Lieutenant Governor

For Lieutenant Governor Kerry Healey, facilitating
communication between the Romney-Healey admin-
istration and Massachusetts’ 351 cities and towns is
a top priority. As Special Assistant to the Lieutenant
Governor, Jonathan Horka plays a vital role in the
events she holds with local officials, and other Mass-
achusetts citizens, statewide. He has held this posi-
tion since March 2004.

According to Jonathan, “I'm the guy that keeps the
trains running on time.” In other words, Jonathan
oversees the operation of the Office of the Lieutenant
Governor. He works closely with the Lieutenant Governor’'s Chief of Staff and
Romney-Healey Administration Director of Municipal Affairs, Christopher Barrett,
on issues that local officials bring to the attention of the administration. Along with
Barrett, Jonathan makes it his top priority to provide local officials with the access
they need to the executive branch of government.

Jonathan Horka

While attending the University of Maryland, where he received a bachelor's degree
in Logistics and Transportation and Marketing, Jonathan worked as a volunteer for
some political organizations and campaigns. Jonathan joined the Romney-Healey
campaign in 2002 and has gone on to work in the Office of Advance and Special
Events and the Governor’s Office of Intergovernmental and Legislative Affairs.
While working in the legislative office, Jonathan focused on bills pending before
the governor and home rule legislation.

Regarding his work for the Lieutenant Governor, Jonathan said that he appreci-
ates “the public service aspect” of this position. He also said he especially enjoys
“the fast pace” involved with “building public events,” and also the fact that “there
is no daily routine.”

A native of Northborough, Jonathan resides in Cambridge. l

Robust Lottery Sales
Reported

State lottery sales for the first half of
FY05 rose 5.9 percent over the same
six-month period in FY04. The Lottery
had sales of $2.2 billion for the months
of July through December, surpass-
ing FYO4 mid-year revenues of $2.1
billion. In FY04, the Lottery enjoyed a
record-breaking year with $4.3 billion
in revenues.

State Treasurer Timothy P. Cahill, who
serves as Lottery Chairman, said that
“In FY04, the Lottery returned more
than $700 million in local aid to the
Commonwealth.”

Cahill credited a number of factors for
the successful start in FY05, including
restored lottery advertising after a
seven-year hiatus, as well as an in-
crease in instant ticket sales. So far this
fiscal year, instant ticket sales have
grown by more than $183 million. He
also noted that Mega Millions, the new
Cash WinFall game, the Numbers
Game and Megabucks have enjoyed
robust sales this year.

The Legislature increased the Lottery’s
FYO05 advertising budget from $5 million
to $7 million. |
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