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RECOMMENDED FINAL DECISION

INTRODUCTION
In these two consolidated appeals the Petitioner James A. Ficociello, DDS, PC (“Dr. Ficociello”) challenges two environmental enforcement orders that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to him in October 2013 for purported dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations that he committed while operating his dental practice at 500 Main Street in Wilmington (“the Facility”).  Specifically, Dr. Ficociello challenges:

(1)
a Unilateral Administrative Order and Notice of Non-Compliance
directing Dr. Ficociello to take certain actions to correct his purported violations (Docket No. 2013-039 or “the UAO Appeal”);
 and



(2) 
a $27,875.00 Penalty Assessment Notice (“PAN” or “Civil Administrative
Penalty”) directing Dr. Ficociello to pay that amount to the 
Commonwealth for his purported violations (Docket No. 2013-040 or “the PAN Appeal”).
In both the UAO and PAN, the Department asserts that Dr. Ficociello:

(1)
discharged industrial wastewater (mercury amalgam separator effluent) to
the Facility’s Title 5 septic system, in violation of 310 CMR 15.004(6);

(2) 
used an improper cleaning agent for the dental amalgam separator vacuum
lines, in violation of 310 CMR 73.05(1)(c);

(3) 
failed to maintain the dental amalgam separator in accordance with the

manufacturer’s instructions by using an improper cleaning agent, in violation of 310 CMR 73.04(1)(d); and

(4)
falsely certified that he uses non-oxidizing treatments or cleaners with a
pH between 6.5 and 9.0 to clean the dental amalgam separator’s vacuum lines, in violation of 310 CMR 70.04(1)(b). 

UAO, ¶¶ II.D.1-D.7; PAN, ¶¶ II.E.1-E.6; Department’s Pre-Screening Statement, at p. 1.  
The Department contends that all of Dr. Ficociello’s purported violations “were willful and not the result of error” within the meaning of the Massachusetts Civil Administrative Penalties Act, G.L. c. 21A, § 16, and “either (a) resulted in significant impact to public health, safety, welfare[,] or the environment, or (b) in the case of the alleged false statement, occurred after the Department had issued a Notice of Non-compliance [to Dr. Ficociello] on October 21, 2008.”  PAN, ¶¶ III.F-G; Department’s Pre-Screening Statement, at p. 2.  
Dr. Ficociello denies liability for all violations asserted by the Department in the UAO and PAN, and requests that they be vacated.  See Petitioner’s Amended Appeal Notice (December 10, 2013).  To date, however, he has repeatedly refused, without legal justification, to substantiate his claims and defenses in the case by refusing to file sworn Pre-filed Testimony (“PFT”) of witnesses supporting his positions that he was required to file prior to the scheduled Adjudicatory Hearing (“Hearing”), pursuant to the schedule that I established at the Pre-Hearing Conference (“PHC”) that I conducted with the parties on February 27, 2014.  Under the schedule, the Hearing was scheduled for May 22, 2014; the Department, the party with the burden of proof, was required to file the PFT of its witnesses first: by April 3, 2014; and Dr. Ficociello was required to file the PFT of his witnesses by May 1, 2014.  The Department fulfilled its obligation by filing on April 3, 2014 the detailed sworn PFT and exhibits of two Department staff members principally involved in the Department’s enforcement proceedings against Dr. Ficociello.
  Later in the month, on April 30, 2014 and in response to his document production request of two weeks earlier, the Department provided Dr. Ficociello with copies of 15 studies discussing the risks to public health and the environment from exposure to mercury in 
dental amalgam waste.  

Notwithstanding that the 15 studies and the PFT of the Department’s witnesses provided him with more than reasonable notice of the Department’s claims against him and how the Department intended to prove its claims at the Hearing, Dr. Ficociello has steadfastly refused to file the PFT of witnesses supporting his claims and defenses in the case.  He has refused even though, per his request, his PFT filing deadline was extended from May 1, 2014 to June 12, 2014 and the Hearing was re-scheduled from May 22, 2014 to July 24, 2014.  Order Granting Petitioner’s Motion to Postpone Adjudicatory Hearing for 60 Days; and (2) Denying Petitioner’s Motion for Show Cause Hearing (May 21, 2014) (“May 21, 2014 Orders”), at pp. 6-8.  He has also refused even though he has been fully aware since the February 27, 2014 PHC that under Adjudicatory Proceeding Rule 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown,” is a serious infraction requiring “summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  Pre-Screening/Pre-Hearing Conference Report and Order (March 6, 2014) (“PHG Order”), at pp. 9-10.     

In sum, Dr. Ficociello has failed to refute the Department’s contentions that he committed the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations as alleged in the UAO and the PAN, and consequently, a Hearing in the case would be pointless.  For these reasons, on July 18, 2014, I issued an Order cancelling the scheduled July 24, 2014 Hearing and notifying Dr. Ficociello that I intended to issue a 
Recommended Final Decision (“RFD”) upholding the UAO and PAN.  
Dr. Ficociello’s response to my July 18th Order was a motion on August 26, 2014, requesting that I “recuse [myself] from [the] . . .  case,” because in his view, I ha[d] been deferential to or biased in favor of the Department.  Order Denying Petitioner’s Motion for Recusal of Presiding Officer (September 15, 2014), at pp. 4-5.  I denied his motion as being frivolous and brought for the purpose of delaying my issuance of this RFD recommending affirmance of the UAO and PAN because the prior litigation history of the case, as discussed above and more detail below, revealed no bias on my part against him but only rulings with which he took issue.  Id., at pp. 5-6.  
In accordance with my July 18th Order, I now issue this RFD recommending that the Department’s Commissioner issue a Final Decision dismissing Dr. Ficociello’s appeals and affirming the UAO and PAN because of Dr. Ficociello’s repeated, unexcused failure to the file the PFT of his witnesses and because the Department demonstrated through the PFT and exhibits of its witnesses that Dr. Ficociello committed the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations at issue.   
STATUTORY AND REGULATORY FRAMEWORK

I.
THE DEPARTMENT’S AUTHORITY TO REGULATE DENTAL AMALGAM WASTEWATER, INDUSTRIAL WASTEWATER, HAZARD WASTE, AND TITLE 5 SEPTIC SYSTEMS 

The Department is responsible for enforcement of various environmental protection statutes and regulations intended to ensure clean air and water, the safe management of toxics and hazards, the recycling of solid and hazardous wastes, the timely cleanup of hazardous waste 
sites and spills, and the preservation of wetlands and coastal resources.  http://www.mass.gov/eea/agencies/massdep/about.  This responsibility includes ensuring the safe management and disposal of dental amalgam waste by dental facilities in the Commonwealth.  See below, at pp. 6-16.   
A.
The Risks to Public Health and the Environment from the


Exposure of Mercury In Dental Amalgam Waste
“Dental amalgam, sometimes referred to as “silver filling,” is a silver-colored material used to fill (restore) teeth that have cavities.  Dental amalgam is made of two nearly equal parts: liquid mercury and a powder containing silver, tin, copper, zinc and other metals.”  http://www.epa.gov/mercury/dentalamalgam.html.  Although, dental amalgam is one of the most commonly used tooth fillings, mercury pollution from dental amalgam waste poses risks to public health and the environment.  Id.  “If improperly managed by dental offices, dental amalgam waste can be released into the environment,” and, accordingly, it is important that “[d]entists . . .  use [proper] dental amalgam separators to catch and hold the excess amalgam waste coming from office spittoons.”  Id.  Without proper dental amalgam separators, the excess amalgam waste will be released to on-site septic systems or municipal sewer systems.  Id.

The risks to public health and the environment from the exposure of mercury in dental amalgam waste has been well documented in numerous studies, including the 15 studies referred to above that the Department provided to Dr. Ficociello in April 2014 in response to his document production request.  These studies, which Dr. Ficociello has failed to refute through the PFT of witnesses supporting his claims and defenses in the case, included the following four 
studies:

(1)
Quicksilver Caucus,
 Dental Mercury Amalgam Waste Management White Paper (April 2008).  This study noted that: 

[m]ercury from dental amalgam is released to the environment . . . in wastewater. . . .While wastewater treatment plants can remove as much as 95 percent of the mercury from wastewater influent, the removed mercury is transferred from wastewater to biosolids or ash from which it can enter the environment, or be released directly to the atmosphere.  Dental offices discharging wastewater to septic systems also have the potential to contaminate surrounding soils and groundwater, including wells.

This study also noted that Washington State requires dentists discharging to septic systems to install a dental amalgam separator and obtain an industrial wastewater discharge permit.

 
(2)
M.E. Stone et al, 3442 TCLP Analysis
 and Residual Mercury Levels in Dental Wastewater Lines, Naval Dental Research Institute, Presented to IADR/AADR/CADR 80th General Session (March 6-9, 2002).  This study noted that:

[test] [r]esults show considerable amounts of residual mercury in wastewater lines from large dental clinics.  TCLP analysis shows waste lines to be capable of leaching mercury over RCRA
 limits making them subject to hazardous waste disposal regulations under RCRA.  Mercury in waste line sludge can be mobilized by the action of oxidizing line cleanser.
(3)
Gail Savina, Mercury in Waste Dental Amalgam: Why Is It Still a Problem? Local

Hazardous Waste Management Program in King County, Washington (December 2003).  This study noted that:  

wastewater treatment plants are not designed to sequester or recycle captured mercury (or other heavy metals).  Wastewater utilities invest in pre-treatment programs to keep these substances from entering the system.  If mercury solids enter a treatment plant, they eventually wind up in the grit and/or the sludge, or biosolids.  Treatment plant grit is typically landfilled, leading to possible problems with leaching and/or volatilization
 . . . . Nationwide, biosolids are either burned (22 percent of the nation’s biosolids), landfilled (17 percent) or applied to land as fertilizer or compost.  In the latter case, wastewater utilities are interested in continuously improving the quality of these biosolids to maintain marketability.  In summary, mercury waste from dental offices is difficult to control — once it leaves.

(4)
Wallace et al, Development, Evaluation and Implementation of a Testing Protocol for Evaluation of Technologies for Removal of Mercury from Dental Facilities: Part I — Field Studies and Protocol Evaluation (August 2003).  This study noted that:

data from th[e] study and other recent studies provide consistent evidence that the proper installation and use of amalgam separators (in conjunction with effective best management practices) can substantially reduce the release of mercury in the effluent from dental offices. 

This study also noted that:

[i]t is well known that acidic pHs will solubilize mercury, as well as most metals in the amalgam. . . .The use of acidic cleansers or other processing of the wastewater discharged from facilities that produce acidic pHs must be eliminated if maximum removal by amalgam separators is to be realized.


B.
The Massachusetts Statutes and Regulations Authorizing the



Department to Regulate the Safe Management and Disposal of



Dental Amalgam Waste
The Department is authorized to regulate dental amalgam wastewater, industrial wastewater, hazardous waste, and Title 5 septic systems through various statutes and regulations, including the Massachusetts Clean Waters Act, G.L. c. 21, §§ 26-53; the Industrial Wastewater Holding Tank and Container Construction, Operation, and Record Keeping Regulations at 314 CMR 18.00; the Massachusetts Environmental Code, G.L. c. 21A, § 13; the Title 5 Regulations at 310 CMR 15.000; the Massachusetts Hazardous Waste Management Act, G.L. c. 21C; the Hazardous Waste Regulations at 310 CMR 30.000; the Massachusetts Mercury Management Act, G.L. c. 21H §§ 6A-6N, 8; the Amalgam Wastewater and Recycling Regulations for Dental Facilities at 310 CMR 73.00; and the Environmental Results Program Certification Regulations at 310 CMR 70.00.  

1.
The Massachusetts Environmental Code and 

Title 5 Regulations at 310 CMR 15.000


The Massachusetts Environment Code, G.L. c. 21A, § 13, and the Title 5 Regulations at 310 CMR 15.000 govern the operation of septic systems and are intended “to provide for the protection of public health, safety, welfare[,] and the environment by requiring the proper siting, construction, upgrade, and maintenance of [septic] systems and appropriate means for the transport and disposal of septage.”  310 CMR 15.001.  The Title 5 Regulations do not authorize “the discharge of effluent other than sanitary sewage to an on-site [septic] system.”  310 CMR 15.004.  The Regulations specifically provide that “[n]o [septic] system shall receive oil, hazardous materials or waste, medical wastes or radioactive wastes.”  310 CMR 15.004(6). 

Although the Department is responsible for overseeing local enforcement of Title 5,
“[l]ocal Boards of Health are the primary regulatory authorities [of septic systems].”  http://www.mass.gov/eea/agencies/massdep/water/wastewater/title-5-general-information-frequently-asked-questions.html.
  The Department “is involved in certain approvals, including many innovative/alternative technology approvals, shared [septic] systems, large [septic] systems and many variance requests.”  Id.  


2.
The MCWA
The Massachusetts Clean Waters Act (“MCWA”), G.L. c. 21, §§ 26-53, “confers on the [D]epartment ‘the duty and responsibility . . . to enhance the quality and value of water resources and to establish a program for prevention, control, and abatement of water pollution.’”  Entergy Nuclear Generation Company v. Department of Environmental Protection, 459 Mass. 319, 323 (2011), citing, G.L. c. 21, § 27.  To that end, the statute authorizes the Department to “adopt standards of minimum water quality . . . ,” “prescribe effluent limitations, [and] permit programs and procedures applicable to the management and disposal of pollutants, including, where appropriate, prohibition of discharges,” “[a]dopt regulations requiring proper operation and maintenance of waste treatment facilities,” and “adopt rules and regulations which it deems necessary for the proper administration of the laws relative to water pollution and to the protection of the quality and value of water resources.”  G.L. c. 21, §§ 27(5), 27(6), 27(9) and 27(12).  
The MCWA defines a “pollutant” as:   
any element or property of sewage, agricultural, industrial or commercial waste, runoff, leachate, heated effluent, or other matter, in whatever form and whether originating at a point or nonpoint source, which is or may be discharged, drained, or otherwise introduced into any sewerage system, treatment works, or waters of the commonwealth.”  

G.L. c. 21, § 26A.  The statute defines “treatment works” and “facilities” as:  
any and all devices, processes and properties, real or personal, used in the collection, pumping, transmission, storage, treatment, disposal, recycling, reclamation or reuse of waterborne pollutants.
Id.  
3.
IWW Holding Tank and Container Construction, Operation, 

and Record Keeping Regulations at 314 CMR 18.00
The Industrial Wastewater (“IWW”) Holding Tank and Container Construction, Operation, and Record Keeping Regulations at 314 CMR 18.00 have been promulgated pursuant to the MCWA “to protect the public health, safety and the environment by providing construction, operation, and record keeping requirements for holding tanks, mobile tanks, and containers that accumulate or store industrial wastewater prior to off-site recycling, treatment or disposal.”  314 CMR 18.01.  The Regulations define “industrial wastewater” as “waste in liquid form resulting from any process of industry, trade or business, regardless of volume or pollutant content.”  314 CMR 18.04.  However, “[w]aste in liquid form consisting of only sewage is not industrial wastewater.”  Id. 

The Regulations provide that:

[n]o facility may use a holding tank to accumulate or store on-site generated or off-site generated industrial wastewater prior to shipping for off-site treatment or disposal if it is or becomes feasible to discharge the industrial wastewater to a sewer system, except when: the facility is requested in writing by the local sewer authority to use a holding tank prior to shipping off-site in order to meet sewer operational or maintenance requirements; there are emergency or episodic situations; or, the industrial wastewater is shipped to a licensed Treatment, 

Storage and Disposal Facility (“TSDF”).

314 CMR 18.05(1).   

Since November 15, 2002, “the owner or operator of an existing or new holding tank [has been] required to submit a one-time compliance certification to the Department in accordance with the Environmental Results Program Certification regulations under 310 CMR 70.03(3) on a form prescribed by the Department” within the time periods set forth in 314 CMR 18.10(1).  The compliance certification for existing holding tanks had to be submitted by February 15, 2003, and within 60 days of the installation of a new holding tank.  314 CMR 18.10(1).    



4.
The MHWMA
The Massachusetts Hazardous Waste Management Act (“MHWMA”), G.L. c. 21C, governs the storage and disposal of hazardous waste in the Commonwealth.  In the Matter of Harold B. Wassenar, Docket No. 2007-162, Recommended Final Decision (February 24, 2010), 2010 MA ENV LEXIS 214, at 6-9, adopted as Final Decision (March 18, 2010), 2010 MA ENV LEXIS 144; modified in part, Final Decision on Reconsideration (December 22, 2010); affirmed, Wassenar v. Department of Environmental Protection, 85 Mass. App. Ct. 37, 41-42 (2013) (appellant failed to present “substantial question for review by the court”).  The statute defines "hazardous waste" as: 

waste, or combination of wastes, which because of its quantity, concentration, or physical, chemical or infectious characteristics may cause, or significantly contribute to an increase in mortality or an increase in serious irreversible, or incapacitating reversible illness or pose a substantial present or potential hazard to human health, safety or welfare or to the environment when improperly treated, 
stored, transported, used or disposed of, or otherwise managed . . . .

G.L. c. 21C, § 2; Wassenar, 2010 MA ENV LEXIS 214, at 6-7. 



5.
The MMMA
The Massachusetts Mercury Management Act (“MMMA”), G.L. c. 21H §§ 6A-6N, 8, “requires end-of-life recycling of mercury-containing products; prohibits disposal of mercury in trash and wastewater; bans the sale of specific products containing mercury; directs schools and state government to stop purchasing mercury-containing items; establishes a program for removing mercury switches from vehicles; and requires manufacturers both to notify the state of products with mercury content and to establish collection and recycling programs.”  http://www.mass.gov/eea/agencies/massdep/toxics/sources/mercury-management-act-and-other-initiatives.html.

6.
Amalgam Wastewater and Recycling Regulations for Dental Facilities

at 310 CMR 73.00
The Department’s Amalgam Wastewater and Recycling Regulations for Dental Facilities at 310 CMR 73.00 have been promulgated pursuant to the MCWA and the MHWMA “to protect public health, safety, welfare and the environment.”  310 CMR 73.01.  These regulatory provisions are applicable to “all dental facilities except those that do not generate or discharge wastewater from amalgam-related processes (e.g., facilities limited to oral and maxillofacial surgery, or orthodontic, periodontic and/or oral medicine practices) or facilities that use mercury-free filling material and do not place or remove amalgam.”  310 CMR 73.03(1).
The Regulations define:



(1)
“amalgam” as “an alloy containing mercury and other metals used to
restore the dentition”;

(2)
an “amalgam separator” as “an item of dental equipment designed to
remove amalgam particles from the wastewater passing through the vacuum system, or any vacuum line filters and screens and/or chair-side traps of a dental facility prior to its discharge”; and

(3)
“amalgam waste” as “any waste containing mercury amalgam or
otherwise associated with preparation or use of amalgam, including but not limited to amalgam collected by chair-side traps, screens, filters, vacuum system filters, amalgam separators or other devices; waste elemental mercury; and waste amalgam capsules.”

310 CMR 73.02.  

The Regulations require the installation of an approved dental amalgam separator in each dental facility and requires each dental facility “ensure that any amalgam separator is installed, operated and maintained according to the instructions of the manufacturer of the unit.”  310 CMR 73.04(1)(d).  The Regulations define an “approved amalgam separator” as “an amalgam separator that has been demonstrated by [its] manufacturer to achieve a 98% or greater amalgam removal efficiency.”  310 CMR 73.02.  The “removal efficiency [is to] be determined on the basis of test data generated by a professional laboratory that is qualified to perform the following analytical methods:

(a) ISO protocol 11143, using average test results under empty and simulated full

conditions;
 or

(b) an equivalent method that meets Department-approved quality assurance and quality control criteria.

Id.  

Under 310 CMR 73.05(1)(c), each dental facility  must use only biodegradable disinfectants and cleaning agents for the dental amalgam separator vacuum lines and all other drains connected to its amalgam separator that are non-corrosive (pH range between 6.5 - 9.0) and non-oxidizing (no bleach).  The disinfectants and cleaning agents must also be compatible with the unit(s) in use, and must be used only in accordance with the unit manufacturer’s instructions.  310 CMR 73.05(1)(c).    

7.
The Environmental Results Program Certification Regulations
at 310 CMR 70.00
The Department enforces compliance with the Amalgam Wastewater and Recycling
Regulations for Dental Facilities through the Department’s Environmental Results Program’s (“ERP”) Compliance Certification Regulations at 310 CMR 70.00, which have been promulgated pursuant to the MCWA, MHWMA, and MMMA.  310 CMR 70.01(2).  310 CMR 70.02 defines an “ERP Facility or Unit” as including “a dental facility subject to 310 CMR 73.00 . . . .”  Under 310 CMR 70.03(1)(g)(3) the owner or operator of a dental facility subject to 310 CMR 73.00 is required to “submit a compliance certification in accordance with the schedule and conditions referenced in 310 CMR 73.07.”  

310 CMR 73.07 provides in pertinent part:

(1) Certification Form. Within 60 days of a dental facility becoming subject to the requirements of 310 CMR 73.00, pursuant to the schedule described at 310 CMR 73.03(2), an owner of a dental facility shall submit to the Department a compliance certification. The certification shall address compliance with standards to which the dental facility is subject on a form prescribed by the 
Department that shall include at least the following information:

(a) The type of amalgam separator installed, including manufacturer and model;

(b) Date upon which the amalgam separator became operational, and for new or expanded facilities, the date the facility became operational;

(c) Identification of the requirements of 310 CMR 73.04 for amalgam separators and certification as to whether or not the system meets all such requirements;

(d) Certification of compliance with the operational standards of 310 CMR 73.05;

(e) Certification that documentation and records are being maintained as stipulated in CMR 73.06; and

(f) Certification that at least one staff member is familiar with procedures to follow in order to ensure compliance with the amalgam separator requirements and operational standards described at 310 CMR 73.04 and 73.05, and that all other staff that handle amalgam waste are informed of these procedures. . . .

“[F]alse, inaccurate, incomplete, or misleading statements in any [required] certification”

are prohibited, 310 CMR 70.04(1)(b), and will subject the owner of the dental facility to civil administrative penalties and other enforcement action by the Department.  See below, at pp. 16-19, 37-39. 

II.
THE DEPARTMENT’S AUTHORITY TO ISSUE UNILATERAL

ADMINISTRATIVE ORDERS DIRECTING PARTIES TO CEASE THEIR ENVIRONMENTAL VIOLATIONS AND TO TAKE SPECIFIC ACTIONS TO CORRECT THE VIOLATIONS.  

The Department is authorized to issue enforcement orders, including Unilateral Administrative Orders directing parties to cease any dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations and take specific actions to remedy any violations.  Under G.L. c. 111, § 2C, the Department may issue administrative orders to abate “the violation of any statute, rule, regulation or code which the . . . department is authorized to enforce relative to pollution . . .”; under  G.L. c. 21, § 44, the Department may issue administrative orders to abate “discharges of [water] pollutants without a required permit, or . . . discharges [that] are . . . in contravention of any regulation, standard or plan adopted by the [Department] . . .”; and under 310 CMR 15.026, “[the] Department may issue orders requiring the owner or operator of [any real property or building thereon which is served by an onsite septic system] to come into compliance with 310 CMR 15.000 or to take any other action necessary to protect public health, safety, welfare or the environment.”  On appeal to OADR, these orders will be upheld if they are reasonable remedial measures intended to correct the violations at issue.  In the Matter of West Meadow Homes, Inc., OADR Docket No. 2009-023, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 27-28, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84 (remedial measures ordered by UAO affirmed as reasonable to correct party’s wetlands violations);  In the Matter of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 49-50 (administrative order’s directives affirmed as being reasonable to address party’s solid waste and wetlands violations).  
III.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE

PENALTIES FOR ENVIRONMENTAL VIOLATIONS  

The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A,

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have committed environmental violations.  Franklin Office Park Realty Corp. v. Commissioner of the Department of Environmental Protection, 466 Mass. 454, 
459-66 (2013).  Specifically, the Department is authorized to: 

assess a civil administrative penalty on a person who fails to comply with any provision of any regulation, order, license or approval issued or adopted by the department, or of any law which the department has the authority or responsibility to enforce . . . .

G.L. c. 21A, § 16.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”   310 CMR 5.02(1).  

Generally, the Department “may assess a civil administrative penalty on a person who

fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12; Franklin Office Park, 466 Mass. at 461.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. c. 21A, § 16; 310 CMR 5.14; Franklin Office Park, 466 Mass. at 461.  “[T]he willfulness exception in G.L. c. 21A, § 16 requires that the violator have undertaken intentionally the act that caused the violation, and that the violator either knew or should have known at least the facts that made the act a violation of the law.”  Franklin Office Park, 466 Mass. at 465-66 (Department’s civil administrative penalty assessment against property owner for asbestos violations affirmed because property owner’s “agents knew or should have known that [roofing] shingles [that were removed from its property] could contain asbestos”).  “[T]here is no requirement,” however, “that a violator either was aware of the applicable environmental laws or intended to violate those laws.”  Id., at 466.      


As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  These 12 factors are discussed below, at pp. 36-39, in connection with the resolution of the issue of whether the Department properly assessed penalties against Dr. Ficociello for his dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations.
DISCUSSION
I.
THE DEPARTMENT HAS ESTABLISHED THAT DR. FICOCIELLO 
COMMITTED THE ENVIRONMENTAL VIOLATIONS ALLEGED IN THE UAO AND PAN, AND THAT THE UAO’S DIRECTIVES AND THE PAN’S PENALTY AMOUNT ARE PROPER. 
A.
Dr. Ficociello’s Failure to File PFT of His Witnesses Justifies


the Dismissal of His Appeals and Affirmance of the UAO and PAN.
Under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within
the established time, without good cause shown, [will] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  In the Matter of Autobody Solvent Recovery Corp., OADR Docket No. 2013-046, Recommended Final Decision (May 29, 2014), 2014 MA ENV LEXIS 39, at 8, adopted as Final Decision (June 2, 2014), 2014 MA ENV LEXIS 41; In the Matter of Stephen W. Seney, OADR Docket No. 2012-019, Recommended Final Decision (March 25, 2013), 2013 MA ENV LEXIS 27, at 19, adopted as Final Decision (April 2, 2013), 2013 MA ENV LEXIS 26.  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  Id., citing In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008).  Under 310 CMR 1.01(10) a party’s failure to file proper Direct Examination or Rebuttal Testimony is subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Autobody, supra, 2014 MA ENV LEXIS 39, at 8-9.  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is the petitioner.”  Id.
Here, as discussed above at pp. 3-5, I established a schedule at the February 27, 2014 PHC that required: (1) the Department to file the PFT of its witnesses by April 3, 2014, and 
(2) Dr. Ficociello to file the PFT of his witnesses by May 1, 2014.  It is undisputable that the Department filed the PFT of its witnesses (Mr. Spencer and Mr. Tomcyzk) by its April 3, 2014 deadline, and that Dr. Ficociello has not filed the PFT of any witnesses in support of his claims and defenses in the case.  
It is also undisputable that to accommodate his request for additional time to prepare for his case, Dr. Ficociello’s May 1st PFT filing deadline was extended to June 12, 2014 and the Hearing was re-scheduled from May 22 to July 24, 2014.  Notwithstanding these extensions, Dr. Ficociello still failed to file the PFT of witnesses supporting his claims and defenses in the case. 
Indeed, on July 8, 2014, after the Department had moved to dismiss his appeals of the UAO and PAN for failure to file his PFT, and nearly one month after his second PFT filing deadline of June 12th had expired, Dr. Ficociello forwarded an e-mail message to OADR expressly refusing to file the PFT of his witnesses on various grounds: (1) that the Department had failed to comply with his discovery requests; (2) that the Fifth Amendment’s Privilege against self-incrimination excused him from filing PFT of any witnesses; (3) that the Department was preempted by federal law from regulating dental amalgam waste; and (4) that he had filed proposed legislation with the Massachusetts House of Representatives which purportedly would exempt dentists from some or all of the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system regulatory requirements that are the subject of the Department’s UAO and PAN against Dr. Ficociello.  None of these arguments justified his refusal to file the PFT of his witnesses for the following reasons.

First, Dr. Ficociello’s discovery claims against the Department lacked merit because the Department had filed a timely response to his April 2014 document production request by providing him with copies of the 15 studies referred above which discussed the risks to public health and the environment from exposure to mercury in dental amalgam.  These studies, coupled with the previously filed detailed sworn PFT and exhibits of the Department’s two witnesses (see below at pp. 23-41), provided Dr. Ficociello with more than ample notice regarding the Department’s claims against him and how the Department intended to prove its claims at the Hearing.  These materials also provided Dr. Ficociello with a sufficient and reasonable opportunity for him to assert his defenses and cross-examination of the Department’s witnesses at the Hearing.  
 Second, Dr. Ficociello’s invocation of the Fifth Amendment’s Privilege against self-incrimination is to no avail because this is a civil proceeding and an adverse inference could be drawn against him for having refused to file the PFT of witnesses supporting his claims and defenses.  It is well settled that “[i]n a civil action, a reasonable inference adverse to a party may be drawn from the refusal of that party to testify on the grounds of self-incrimination” provided certain conditions are met.  Quintal v. Commissioner of the Department of Employment and Training, 418 Mass. 855, 861 (1994) (unemployment compensation agency was entitled to take an adverse inference from terminated employee’s refusal to state what happened to employer’s missing property).  An adverse inference can be drawn by a party’s silence or refusal to testify where the opposing party with the burden of proof has “[presented] a case adverse to the interests of the party affected.”  Id.  This requirement was met in this case because, as discussed below, the Department, the party with the burden of proof, “[presented] a case adverse to the interests of [Dr. Ficociello],” through the April 2014 PFT and exhibits of the Department’s witnesses, Mr. Spencer and Mr. Tomcyzk.  Their PFT and exhibits support the Department’s contentions in the UAO and PAN that Dr. Ficociello committed the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations at issue at his dental facility and that the UAO’s directives to correct his violations and the PAN’s penalty amount were proper.  
 Lastly, Dr. Ficociello’s federal law preemption claim against the Department that he labeled as a “regulatory overreach” claim fails because he has cited no federal law or standard that the Department is attempting to interpret, apply or enforce.  In fact, in his July 8th e-mail message, Dr. Ficociello appeared to acknowledge that the federal Environmental Protection Agency (“USEPA”) had chosen not to regulate the particular dental activities that are the subject of the UAO and PAN.  In this case, it is clear that the Department is enforcing state law and regulations governing dental amalgam wastewater, industrial wastewater, hazardous waste, and Title 5 septic systems.  Dr. Ficociello has not demonstrated, and cannot demonstrate, that any of the statutes or regulations cited by the UAO or PAN are preempted by any provision of federal law.  Moreover, his reference to proposed legislation which would exempt dentists from the regulatory requirements cited in the UAO and PAN only served to highlight that contrary to his claims, the Department has authority to enforce those regulatory requirements.       

In sum, dismissal of Dr. Ficociello’s appeals and affirmance of the UAO and PAN due to his repeated and unexcused failure to file the PFT of witnesses supporting his claims and defenses is warranted under 310 CMR 1.01(10)(e), 11(a)2.f, and 12(f).  

B.
The Department Proved that Dr. Ficociello Committed


the Dental Amalgam Wastewater, Industrial Wastewater, Hazard 

Waste, and Title 5 Septic System Violations alleged in the UAO and

PAN.
The UAO and PAN should also be affirmed because through the undisputed testimonial,
documentary, and photographic evidence of its witnesses, Mr. Spencer and Mr. Tomczyk, the Department demonstrated that Dr. Ficociello committed the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 Septic System violations alleged in the UAO and PAN, and that these violations “were willful and not the result of error” within the meaning of the Massachusetts Civil Administrative Penalties Act, G.L. c. 21A, § 16, and “either (a) resulted in significant impact to public health, safety, welfare[,] or the environment, or (b) in the case of the alleged false statement, occurred after the Department had issued a Notice of Non-compliance [to Dr. Ficociello] on October 21, 2008.”  PAN, ¶¶ III.F-G; Department’s Pre-Screening Statement, at p. 2.   

1.
Mr. Spencer’s Professional Qualifications as a Department Witness
Mr. Spencer has substantial environmental investigative experience.  Mr. Spencer’s  PFT, ¶¶ 1-4.  He holds a Bachelor of Science Degree in Chemistry from the State University of New York at Syracuse (1986) and a Master of Science Degree in Environmental Science and Engineering from the University of Massachusetts at Lowell (1991).  Mr. Spencer’s PFT, ¶ 4.  He has been an investigator for the Environmental Strike Force (“ESF”) for nearly 25 years (since 1991).  Mr. Spencer’s PFT, ¶ 1.  The ESF is an interagency unit comprised of Department scientists and engineers; environmental police officers from the Massachusetts Department of Fish & Game; State Police investigators; and staff members of Massachusetts Attorney General’s Office, who collectively investigate environmental violations.  http://www.mass.gov/eea/agencies/massdep/about/programs/enforcement-massachusetts-environmental-strike-force.html.
As an investigator for the ESF, Mr. Spencer investigates reports of environmental
violations and provides investigative support for administrative, civil, or criminal prosecutions of environmental violations.  Mr. Spencer’s PFT, ¶ 3A.  His investigative duties include:

conducting site or facility inspections; coordinating investigative activities with federal, state, or local agencies; collecting environmental sample evidence or other physical evidence; collecting photographic evidence; conducting interviews of responsible parties, witnesses, or other knowledgeable parties; conducting file reviews at other federal, state, or local agencies; researching background information pertaining to responsible parties; reviewing technical information; preparing administrative enforcement documents; presenting factual, technical, and regulatory information to the appropriate review committees; and supporting environmental enforcement matters by providing factual or technical testimony; reviewing, interpreting, and presenting technical information; and acting as the Department’s liaison to the District Attorney’s Office or Massachusetts Attorney General’s Office in criminal or civil enforcement matters in court.  Id.  
During his tenure with the ESF, Mr. Spencer has attended numerous professional training courses related to his investigative work for the ESF.  Mr. Spencer’s PFT, ¶ 4.  These training courses have been sponsored by the Northeast Environmental Enforcement Project of the New Jersey Attorney General’s Office (“NJAGO”),
 USEPA, and the Department.   Mr. Spencer’s PFT, ¶¶ 4A-4C.  He also has an understanding of septic system operation based on his formal education in wastewater management and environmental science, and experience working on enforcement cases involving septic systems with the Department’s Title 5 program staff.  Mr. Spencer’s PFT, ¶ 4D.  Specific enforcement matters that he has been involved in have concerned areas of the Commonwealth with failing septic systems and specific instances of discharges of unauthorized or inappropriate wastes to septic systems.  Id.

2.
Mr. Tomczyk’s Professional Qualifications as a Department Witness
Mr. Tomczyk also has substantial environmental investigative experience.  Mr. Tomczyk’s  PFT, ¶¶ 1-3.  He holds a Bachelor of Science Degree in Wildlife Biology from the University of Massachusetts at Amherst (1974) and a Master of Science Degree in Plant and Soil Science from the University of Rhode Island (1977).  Mr. Tomczyk’s PFT, ¶ 3.  He has been employed by the Department for more than 30 years (since 1981).  Mr. Tomczyk’s PFT, ¶ 1.  He works as an investigator for ESF.  Mr. Tomczyk’s PFT, ¶ 2.  As an investigator for the ESF, Mr. Tomczyk investigates reports of environmental violations and provides investigative support for administrative, civil, or criminal prosecutions of environmental violations.  Mr. Tomczyk’s PFT, ¶ 2A.  His investigative duties include: interviewing parties in environmental enforcement cases; performing inspections; reviewing documents and data; preparing enforcement documents such as notices of non-compliance, administrative consent orders, unilateral administrative orders, and penalty assessment notices; preparing or overseeing the preparation of Civil Administrative Penalty Worksheets for enforcement cases; serving as a negotiator in enforcement conferences and representing the Department in enforcement conferences arranged by the Massachusetts Attorney General’s Office regarding environmental enforcement proceedings handled by that office.  Mr. Tomczyk’s PFT, ¶¶ 2A-2D.  
During his tenure with the Department, Mr. Tomczyk has attended numerous

professional training courses related to his investigative work for the ESF.  Mr. Tomczyk’s PFT, ¶ 3.  These training courses have been sponsored by the Northeast Environmental Enforcement Project of the NJAGO, USEPA, and the Department.  Id.  


3.
The Highly Probative and Undisputed Evidence Presented by 

Mr. Spencer and Mr. Tomczyk
 Regarding Dr. Ficociello’s case, Mr. Spencer’s and Mr. Tomczyk’s PFT provided the following highly probative and undisputed evidence that Dr. Ficociello committed the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 Septic System violations alleged in the UAO and PAN.
Dr. Ficociello has been a member of the Town of Wilmington’s Board of Health for at least 15 years (since 1999).  Mr. Tomczyk’s PFT, ¶ 16.  As a member of the Board, Dr. Ficociello knew or should have known of the Department’s Title 5 requirements for septic systems, including Title 5’s prohibition of discharges of hazardous wastes and medical wastes to septic systems, because as discussed above, local Boards of Health are primarily responsible for oversight of septic systems.  Id.   
During his tenure on the Board of Health, Dr. Ficociello has operated a dental practice at the Facility.  On October 21, 2008, the Department issued a Notice of Non-Compliance (“NON”) to Dr. Ficociello as a result of his failure to file a Dental Amalgam Certification for his dental practice in accordance with the Department’s Amalgam Wastewater and Recycling Regulations for Dental Facilities at 310 CMR 73.00 and the ERP Regulations at 310 CMR 70.00.  Mr. Tomczyk’s PFT, ¶ 21.  In response, on November 13, 2008, Dr. Ficociello filed a sworn Dental Amalgam Certification with the Department representing that he had an active dental practice at the Facility.  Mr. Spencer’s PFT, ¶ 5; Exhibit 1 to Mr. Spencer’s PFT; Mr. Tomczyk’s PFT, ¶ 23; Exhibit 4 to Mr. Tomczyk’s PFT.  The Certification acknowledged that his dental practice at the Facility generated dental amalgam wastewater that was discharged to the Facility’s septic system because the Certification stated that the Facility was not connected to a public sewer system.  Exhibit 1 to Mr. Spencer’s PFT, at p. 1; Exhibit 4 to Mr. Tomczyk’s PFT, at p. 1.  This was further confirmed by the lack of a Certification on file with the Department indicating that an IWW Holding Tank existed at the Facility to store dental amalgam waste for later transport to an authorized disposal entity pursuant to 314 CMR 18.00 as discussed above.  Id.  The Town of Wilmington Water and Sewer Division also did not have a record of a sanitary sewer connection for the Facility.  Id.
Dr. Ficociello’s Dental Amalgam Certification for the Facility also represented that a dental amalgam separator manufactured by SolmeteX, Inc. (model Hg5) had been installed at the Facility in March 2005; that the dental amalgam separator was being operated and maintained according to SolmeteX’s specifications; and that the Facility “use[d], and [would] continue to use, only non-oxidizing treatments or cleaners with pH between 6.5 and 9.0 [when] flushing or cleaning [the dental amalgam separator’s] vacuum system lines.”  Exhibit 1 to Mr. Spencer’s PFT, at pp. 2-4; Exhibit 4 to Mr. Tomczyk’s PFT, at pp. 2-4. 
SolmeteX’s operating instructions for the dental amalgam separator state that cleaning products with a pH of between 6 and 10 should be used to clean the device’s vacuum lines, and that the use of vacuum line cleaners with a pH of less than 6 or greater than 10 will void the SolmeteX’s manufacturer’s warranty on the device.  Mr. Tomczyk’s PFT, ¶ 23. 
Dr. Ficociello’s Dental Amalgam Certification for the Facility also represented that all dental amalgam waste generated at the Facility was stored “in containers that [were] sealed and structurally sound”; that the Facility “prevent[ed] disposal of amalgam waste containing mercury in . . . wastewater”; and that the Facility “retain[ed] records supporting [the] Certification for at least five years,” including “records . . . document[ing] compliance with manufacturer-recommended operation and maintenance of [the] installed [dental] amalgam separator . . . and proper recycling of [dental] amalgam waste.”  Exhibit 1 to Mr. Spencer’s PFT, at pp. 2-4; Exhibit 4 to Mr. Tomczyk’s PFT, at pp. 2-4.   

On March 6, 2012 and with Dr. Ficociello’s consent, Mr. Spencer and Mr. Tomczyk inspected the Facility to determine Dr. Ficociello’s compliance with the Department’s dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system requirements.  Mr. Spencer’s PFT, ¶¶ 6-7; Exhibits 2, 3, and 4 to Mr. Spencer’s PFT.  Mr. Spencer took photographs of the Facility during the inspection.  Id.   
Prior to commencing their inspection, Mr. Spencer and Mr. Tomczyk had a discussion with Dr. Ficociello regarding the Dental Amalgam Certification he had filed for the Facility in November 2008 as discussed above and the Facility’s dental amalgam waste disposal practices.  Mr. Spencer’s PFT, ¶ 7; Mr. Tomczyk’s PFT, ¶ 24.   Dr. Ficociello stated that he maintained a dental amalgam separator for wastewater discharges from dental patient chairs at the Facility where mercury amalgam was used.  Id.  He stated that he flushed and cleaned the dental amalgam separator’s vacuum lines by using hypochlorite or Clorox bleach diluted two (2) parts water to one (1) part Clorox.  Id.  He stated that he did not think the half strength Clorox would adversely affect the dental amalgam separator’s filter.  Id.  He stated that he did not maintain an IWW holding tank for dental wastewater discharges at the Facility and that the dental wastewater effluent from the dental amalgam separator discharged to the Facility's septic system.  Id. 
During their discussion with Dr. Ficociello, Mr. Spencer and Mr. Tomczyk requested to review his disposal records for dental amalgam waste, waste x-ray developing fluids, and any other waste disposal.  Mr. Spencer’s PFT, ¶ 8.  In response, Dr. Ficociello provided Mr. Spencer and Mr. Tomczyk with a file of waste disposal records containing the following: (1) hazardous waste manifest shipping documents for silver bearing spent photographic fixer waste that had been transported off site by a licensed Massachusetts Hazardous Waste transporter for disposal; (2) medical waste bills of lading for shipment for disposal; and (3) shipping records for recycling of lead foils.  Id.  Dr. Ficociello, however, was unable to provide Mr. Spencer and Mr. Tomczyk with any records of dental waste amalgam being shipped from the Facility to an authorized disposal or recycling facility authorized to accept mercury bearing waste materials in accordance 
with 310 CMR 73.05.  Id.  

Following their review of the records, Mr. Spencer and Mr. Tomczyk inspected the Facility’s dental amalgam separator.  Mr. Spencer’s PFT, ¶ 9.  The dental amalgam separator was located in the Facility’s basement crawlspace, where it was mounted on the foundation wall along with the vacuum pump system.  Id.  The dental amalgam separator was the SolmeteX model Hg5 unit, the same unit that Dr. Ficociello had identified in his November 2008 Dental Amalgam Certification with the Department.  Id.  The unit was plumbed to a VacStar Dental Vacuum System which in turn was plumbed to a pipe that exited the Facility through the foundation wall to the Facility’s septic system.  Id.; Exhibits 2-4 (photographs) attached Mr. Spencer’s PFT.      

At the conclusion their inspection, Mr. Spencer and Mr. Tomczyk informed Dr. Ficociello that the discharge of IWW effluent from the dental amalgam separator to the Facility’s septic system was prohibited by the Department’s regulations.   Mr. Spencer’s PFT, ¶ 10.  They explained to Dr. Ficociello that he had two options to manage IWW from the dental amalgam separator:  (1) if feasible, connect the Facility to the Town of Wilmington’s public sewer system, and (2) if not feasible, he had to install a IWW Holding Tank in accordance with 314 CMR 18.00 to collect the IWW effluent which could then be periodically pumped out and shipped, with authorization, to a local Publicly Owned Treatment Works (“POTW”)
 for disposal.  Id.  
Mr. Spencer and Mr. Tomczyk also explained to Dr. Ficociello that pursuant to 310 CMR 73.00, he was required to use only non-oxidizing treatments or cleaners with a pH of between 6.5 and 9.0 for the cleaning of the dental amalgam separator’s vacuum system lines.  Id.  They explained that this requirement was clearly stated in the November 2008 Dental Amalgam Certification for the Facility that he had filed with the Department.  Id.  In response, Dr. Ficociello questioned the need for an IWW Holding Tank at the Facility and disputed that he could not use Clorox bleach to clean the dental amalgam separator’s vacuum lines.  Id.  Mr. Spencer and Mr. Tomczyk explained to him again that it was impermissible to discharge IWW such as dental amalgam waste to a septic system.  Id.  They also explained that the use of a vacuum line cleaner that failed to comply with non-oxidizing or pH requirements could cause solid mercury or silver trapped in the dental amalgam separator to become soluble and pass through the device with the IWW effluent and be discharged to the septic system.  Id.  They explained to Dr. Ficociello that a septic system is not designed to treat wastewater containing heavy metals such as mercury or silver, and that the use of an improper line cleaner such as Clorox bleach would likely lead to the discharge of soluble mercury and silver to the septic system and cause a discharge of mercury or silver contaminated IWW to the groundwater.  Id.
Mr. Spencer and Mr. Tomczyk’s explanation to Dr. Ficociello is supported by Mr. Spencer’s undisputed testimony that a septic system is not capable of more advanced treatment for dental amalgam waste, as may be found at a POTW, for the removal of dissolved heavy metals or other toxic organic or inorganic materials that may be hazardous to the environment for several reasons.  Mr. Spencer’s PFT, ¶ 11.  First, septic systems are most commonly used in areas that lack sewer systems for the treatment of domestic sanitary wastewater generated mostly from residential dwellings.  Id.  Second, a septic system relies on natural physical and organic processes, and is designed to filter sanitary waste solids from the wastewater effluent by settling in a tank and by soil filtration, to allow organic waste to be broken down by bacteria through a biological decomposition process, and to allow the treated wastewater effluent to percolate into the local groundwater.  Id.  Lastly, because a septic system relies on a physical and biological treatment process, it is unable to treat harsh chemicals such as oxidizers or cleaning chemicals which are corrosive or caustic.  Id.   Id.  

On April 4, 2013, nearly a year after Mr. Spencer and Mr. Tomczyk had inspected the Facility, Dr. Ficociello’s dental amalgam wastewater, industrial wastewater, hazardous waste, and Title 5 septic system violations had not been resolved.  Mr. Spencer’s PFT, ¶¶ 12-13.  As a result, Mr. Spencer and Mr. Tomczyk conducted an enforcement conference with Dr. Ficociello on April 30, 2013 to discuss his violations and attempt a negotiated settlement of the matter through a proposed Administrative Consent Order with Penalty (“the proposed ACOP”) explaining his violations and setting forth the proposed civil administrative penalty amount for his violations.  Id.    Approximately two weeks prior to the conference, Mr. Spencer and Mr. Tomczyk provided Dr. Ficociello with a copy of the proposed ACOP for his review.  Id., ¶ 12.  

At the conference, Dr. Ficociello initially stated that he used hypochlorite at the Facility, in the form of Clorox bleach, diluted ten (10) parts water to one (1) part Clorox.  Id., ¶ 13; Mr. Tomczyk‘s PFT, ¶ 24  In response, Mr. Spencer and Mr. Tomczyk explained to Dr. Ficociello that Clorox bleach is not a permissible product to clean a dental amalgam separator’s vacuum lines because Clorox bleach will cause particulate mercury to become soluble and pass through the dental amalgam separator since the device is designed to capture only particulate mercury.  Id.   Dr. Ficociello then reversed his position contending that he was not using Clorox bleach to clean the dental amalgam separator’s vacuum lines because it was harmful to copper piping.  Id.  

At the conference, Mr. Spencer and Mr. Tomczyk inquired again about the Facility’s dental amalgam waste disposal records.  Id.  Dr. Ficociello stated that he would provide the Department with those records for the previous 5 years.  Id.  
The matter was not resolved at the conference.  Id.  Following the conference, on May 3, 2013, Mr. Tomczyk sent a follow up letter to Dr. Ficociello requesting that he provide the Department with copies of: (1) all of the Facility’s waste disposal records for the previous three years, including hazardous waste and dental amalgam waste shipped for recycling, specifically including certificates of receipt from authorized mercury recycling facilities; (2) product names and material safety data sheets (“MSDS”) for cleaning chemicals used to clean the dental amalgam separator’s vacuum lines; and (3) receipts or purchase information regarding products used to clean the vacuum lines for calendar years 2011, 2012, and 2013.  Mr. Spencer’s PFT, 
¶ 14; Exhibit 5 attached to Mr. Spencer’s PFT.

On May 21, 2013, Dr. Ficociello provided the Department with copies of records for hazardous waste disposal of waste photochemical fluids, medical waste, and lead foils.  Mr. Spencer’s PFT, ¶ 15.  He did not provide any records documenting dental amalgam waste disposal or recycling at an authorized facility.  Id. 

The documents that Dr. Ficociello provided to the Department included a copy of a product container label entitled “E-VAC” which is described as an “evacuation system cleaner concentrate” manufactured by L&R Manufacturing Company (“L&R”).  Id.; Exhibit 6 to Mr. Spencer’s PFT; Mr. Tomczyk’s PFT, ¶¶ 24-25, 37-38.  Dr. Ficociello, however, did not provide the MSDS for this product as he had been requested to provide in Mr. Tomczyk’s May 3, 2013 letter to him.  Id.  

Subsequent research by Mr. Tomczyk confirmed that E-VAC was a product manufactured by L&R, a company based in Kearny, New Jersey.  Mr. Spencer’s PFT, 
¶ 16(1st);
 Exhibits 7-8 attached to Mr. Spencer’s PFT; Mr. Tomczyk‘s PFT, ¶ 25; Exhibits 5-6 attached to Mr. Tomczyk’s PFT.  By reviewing L&R’s webpage, www.lrultrasonics.com, Mr. Tomczyk was able to obtain an MSDS for E-VAC indicating that this product had a pH of 1.5.  Id.  By reviewing a technical bulletin on SolmeteX’s internet website, the manufacturer of the Facility's dental amalgam separator, Mr. Tomczyk learned that E-VAC was not listed as a product considered to compatible for use with a SolmeteX dental amalgam separator.   Id.  He also confirmed this in a discussion that he had on August 2, 2013 with Jim Ferone, a chemist at L&R.   Mr. Tomczyk’s PFT, ¶ 25.  
On June 11, 2013, Mr. Tomczyk sent a letter to Dr. Ficociello informing him that the records he had provided the Department on May 21st did not indicate how dental amalgam waste generated at the Facility was disposed of or recycled.   Mr. Spencer’s PFT, ¶ 16(2nd); Exhibit 9 attached to Mr. Spencer’s PFT.  This letter also informed Dr. Ficociello that the E-VAC vacuum line cleaning product identified in the records he had provided to the Department was too corrosive and could cause mercury to travel from the dental amalgam separator to the Facility’s septic system.  Id.  The letter also informed Dr. Ficociello that he should contact Mr. Tomczyk to arrange a second enforcement conference with Department personnel to make another attempt to 
negotiate a settlement of the matter through the proposed ACOP. Id. 
On August 1, 2013, Mr. Spencer, Mr. Tomczyk, and David Ferris, the Department’s Acting Program Director for Watershed Permitting, met with Dr. Ficociello in a second enforcement conference to attempt a negotiated settlement of the matter through the proposed ACOP.  Mr. Spencer’s PFT, ¶ 17.  At this second conference, Dr. Ficociello continued to maintain that the discharge of dental wastewater containing dental amalgam to the Facility’s septic system and to septic systems in general did not pose any threat to public health or safety.  Id.  He contended that dental amalgam would not be harmful to discharge to a septic system because dental amalgam is considered to be safe for the development of teeth and their arrangement in the mouth.  Id. Dr. Ficociello also stated that the information he provided to the Department on May 21, 2013 identifying vacuum line cleaning product E-VAC is what had been used at the Facility.  Id.  He also stated that this product is normally used in a dilution of six (6) parts water to one (1) part E-VAC concentrate.  Id.  Dr. Ficociello also indicated that he was not interested in settling the matter because he denied liability for the violations asserted in the UAO and PAN.  Id.  As a result, the Department issued the UAO and PAN.  Id.  
C.
The UAO’s Directives to Dr. Ficociello Are Reasonable to Address His

Dental Amalgam Wastewater, Industrial Wastewater, Hazard Waste, and Title 5 Septic System Violations At the Facility.
In the UAO, the Department ordered Dr. Ficociello to take the following actions to correct his dental amalgam wastewater, industrial wastewater, hazardous waste, and Title 5 septic system violations:

(1)
cease and desist all IWW discharges to the Facility’s septic system;

(2)
cease and desist from the use of any cleaning agent for Facility’s dental

amalgam separator that did not have a pH of between 6.5 to 9.0;

(3)
obtain a temporary mobile IWW Holding Tank;

(4)
obtain a valid permit for disposal of the dental IWW at a POTW;

(5)
install containers to accumulate or store all IWW prior to offsite recycling,

treatment, or disposal; and

(6)
install a permanent IWW Holding Tank for the collection of all IWW from
dental operations and any other processes that generate amalgam
containing IWW.

UAO, ¶¶ III.E-G.1-G.7; Department’s Pre-Screening Statement, at pp. 1-2.  
The UAO’s directives mirror the requirements of the Title 5 Regulations at 310 CMR 15.000; the IWW Holding Tank and Container Construction, Operation, and Record Keeping Regulations at 314 CMR 18.00; the Amalgam Wastewater and Recycling Regulations for Dental Facilities at 310 CMR 73.00; and the ERP Certification Regulations for Dental Facilities at 310 CMR 70.00 discussed in detail above at pp. 9-16.  As such, these directives are reasonable to remedy Dr. Ficociello’s dental amalgam wastewater, industrial wastewater, hazardous waste, and Title 5 septic system violations at the Facility, and, consequently, should be upheld.  West Meadow Homes, supra, 2011 MA ENV LEXIS 85, at 27-28; Matt, supra, 1998 MA ENV LEXIS 934, at 49-50.  They should also be upheld because Dr. Ficociello has “presented no evidence that th[e] [remedial measures] [are] impractical or impossible to meet, and . . . [he] has had more than [ample time] since the [UAO] was issued [more than one year ago] to prepare for the possibility of having to comply with its requirements.”  Id.       

D.
The Department Properly Assessed Penalties Totaling $27,875.00
Against Dr. Ficociello for his Dental Amalgam Wastewater, Industrial
Wastewater, Hazard Waste, and Title 5 Septic System Violations At the Facility.    
Mr. Tomczyk provided undisputed testimony regarding the Department’s assessment of
the $27,875.00 PAN against Dr. Ficociello for his dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations at the Facility.  Mr. Tomczyk’s PFT, ¶¶ 4-60.  Mr. Tomczyk testified that he was responsible for drafting and finalizing the PAN and that the $27,875.00 PAN amount was properly assessed pursuant to the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25.   Id.
The Act and the Regulations require the Department to consider the following 12 factors when assessing a civil administrative penalty: 
(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;
(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 


amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

Matt, 1998 MA ENV LEXIS 934, at 34 n.27; In the Matter of Myrtle 107, LLC, OADR Docket No. 2011-027, Recommended Final Decision (May 25, 2012), 2012 MA ENV LEXIS 62, at 27-29, adopted as Final Decision (June 4, 2012), 2012 MA ENV LEXIS 61.  
Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Matt, 1998 MA ENV LEXIS 934, at 35; In the Matter of Roofblok Limited, OADR Docket No. 2006-047 & 048, Final Decision, 2010 MA ENV LEXIS 185, at 9; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 29.  In sum, the Act and the Regulations “leave[] the weight to be given each factor to agency discretion,” and, accordingly, “[t]he penalty assessment amount . . . is not a factual finding but the exercise of a discretionary grant of power.”  Roofblok, 2010 MA ENV LEXIS 185, at18.  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must reflect the facts of each case.”  Id.  Thus, the Department “bears the ultimate burden of persuasion to demonstrate by a preponderance of the evidence that it acted in accordance with its discretion in determining the amount of the penalty—that it sufficiently considered the required statutory and regulatory factors, and such consideration is reflected in the penalty amount.”  Id.  

To assist Department personnel in calculating civil administrative penalty amounts in accordance with the requirements of G.L. c. 21A, § 16 and 310 CMR 5.25, the Department has developed two tools: (1) a guidance document entitled “Guidelines for Calculating Civil Administrative Penalties” (“the Guidelines”) and (2)  a computer program entitled “PenCalc.”  Mr. Tomczyk’s PFT, ¶¶ 6, 8; Exhibits 2 and 3 attached to Mr. Tomczyk’s PFT.  The Guidelines describe in general how Department personnel should calculate a civil administrative penalty using the 12 factors set forth in G.L. c. 21A, § 16 and 310 CMR 5.25.  Id., ¶ 8; Exhibit 2 to Mr. Tomczyk’s PFT.  The PenCalc computer program is designed to provide Department personnel with a standardized format for demonstrating and documenting their consideration of each of the required 12 factors in calculating the civil administrative penalty for each alleged environmental violation.  Id.  PenCalc produces a penalty calculation worksheet (“Worksheet”) that memorializes the determinations that Department personnel have made in calculating the penalty for each alleged environmental violation.  Id.; Exhibit 3 attached to Mr. Tomczyk’s PFT.  The Worksheet is provided to the alleged violator at the same when the Department issues the PAN.  Id. 

Here, the Department assessed a total penalty of $27,875.00 against Dr. Ficociello for his dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 Septic System 
violations at the Site as follows:


(1)
$8,625.00 for violating 310 CMR 15.004(6) by discharging IWW to the
septic system at the Site;


(2) 
$1,000.00 for violating 310 CMR 73.05(1)(c) by using an improper
cleaning agent for the dental amalgam separator’s vacuum lines;


(3) 
$1,000.00 for violating 310 CMR 73.04(1)(d) for not maintaining the
amalgam separator in accordance with the manufacturer’s instructions by using an improper cleaning agent;
 and

(4) 
$17,250.00 for violating 310 CMR 70.04(1)(b) by falsely certifying that
the dental facility uses non-oxidizing treatments or cleaners with a pH between 6.5 and 9.0.


Through Mr. Tomczyk’s detailed PFT, the Department established that it properly assessed each of the penalties set forth above in accordance with G.L. c. 21A, § 16 and 310 CMR 5.25.  As his PFT demonstrates and as discussed above, Mr. Tomczyk has been employed by the Department since 1981, and has significant training, regulatory, and investigative experience in the environmental area. Mr. Tomczyk’s PFT, ¶¶ 1-3.  He was responsible for finalizing the penalty assessments for each violation listed in the PAN that was assessed against Dr. Ficociello.  Id., ¶¶ 4-60.  Mr. Tomczyk finalized those assessments based on his March 2012 inspection of the Facility with Mr. Spencer as discussed above, their discussions with Dr. Ficociello during the inspection and at the subsequent April and August 2013 enforcement conferences, and his review of Department records and documents that Dr. Ficociello provided to Mr. Spencer and him.  Id., ¶ 5.  He also finalized the PAN after consulting with Mr. Spencer and the Department's legal counsel.  Id.  He also used the Guidelines and PenCalc to make the penalty assessments.  Id.    

With respect to Dr. Ficociello’s dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 Septic System violations at the Facility, Mr. Tomczyk’s detailed PFT fully confirms that the Department properly considered all 12 factors required by G.L. c. 21A, 
§ 16 and 310 CMR 5.25 for each penalty assessment for those violations.  Id., ¶¶ 4-60.  In response, Dr. Ficociello, as reflected by his repeated unjustified refusal to file the PFT of witnesses supporting his claims and defenses, has failed to put forth any probative evidence refuting the evidence in Mr. Tomczyk’s  detailed PFT setting forth the Department’s basis for assessing each of the penalties in the PAN.  

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the UAO and PAN because Dr. Ficociello failed to file PFT of any witnesses in support of his claims and defenses in the case, and as such, he has failed to refute the Department’s claims in the UAO and PAN.  The UAO and PAN should also be affirmed because the Department demonstrated in the PFT and documentary and photographic evidence of its witnesses, Mr. Spencer and Mr. Tomczyk: (1) that Dr. Ficociello committed the dental amalgam wastewater, industrial wastewater, hazard waste, and Title 5 septic system violations at the Facility as alleged by the Department in the UAO and PAN; (2) that the corrective measures that the Department ordered Dr. Ficociello in the UAO to perform to address his violations are reasonable; and (3) that the Department properly assessed the $27,875.00 penalty against Dr. 
Ficociello in accordance with G.L. c. 21A, § 16 and 310 CMR 5.25 for the violations.    

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  

Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 
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� The directives are set forth below, at pp. 35-36.





�  “The ph scale”:





measures how acidic or basic a substance is.  It ranges from 0 to 14.  A pH of 7 is neutral.  A pH less than 7 is acidic, and a pH greater than 7 is basic.  Each whole pH value below 7 is ten times more acidic than the next higher value.  For example, a pH of 4 is ten times more acidic than a pH of  5 and 100 times (10 times 10) more acidic than a pH of 6. The same holds true for pH values above 7, each of which is ten times more alkaline—another way to say basic—than the next lower whole value.  For example, a pH of 10 is ten times more alkaline than a pH of 9.





Pure water is neutral, with a pH of 7.0.  When chemicals are mixed with water, the mixture can become either acidic or basic. . . . Chemicals that are very basic or very acidic are called “reactive.”  These chemicals can cause severe burns. Automobile battery acid is an acidic chemical that is reactive. Automobile batteries contain a stronger form of some of the same acid that is in acid rain. Household drain cleaners often contain lye, a very alkaline chemical that is reactive.





http://www.epa.gov/acidrain/measure/ph.html.





� The two Department staff members who filed the PFT and supporting exhibits are Stephen Spencer (“Mr. Spencer”) and Richard Tomcyzk (“Mr. Tomcyzk”).  Both have significant environmental enforcement experience and their testimony and exhibits are discussed below at pp. 23-41.  





� “The Quicksilver Caucus (QSC) was formed in May 2001 by a coalition of State environmental association leaders to collaboratively develop holistic approaches for reducing mercury in the environment.”  http://www.ecos.org/section/committees/cross_media/quick_silver.  “Caucus association members include the Environmental Council of the States (“ECOS”), the Association of Clean Water Administrators (“ACWA”), the Association of State and Territorial Solid Waste Management Officials (“ASTSWMO”), the National Association of Clean Air Agencies (“NACAA”), the Association of State Drinking Water Administrators (“ASDWA”), and the National Pollution Prevention Roundtable (“NPPR”).  Id.  “The Quicksilver Caucus' long-term goal is that state, federal, and international actions result in net mercury reductions to the environment.”  Id.   





� “TCLP” is the acronym for “Toxicity Characteristic Leaching Procedure” a laboratory procedure designed to measure toxicity in toxic wastes such as mercury that are harmful or fatal to humans when ingested or absorbed.  http://www.epa.gov/osw/hazard/wastetypes/characteristic.htm.  “When toxic wastes are land disposed, contaminated liquid may leach from the waste and pollute ground water. . . . The TCLP helps identify wastes likely to leach concentrations of contaminants that may be harmful to human health or the environment.”  Id.  





� “RCRA” is the acronym for the federal Resource Conservation and Recovery Act which was enacted “to protect human health and the environment from the potential hazards of waste disposal, to conserve energy and natural resources, to reduce the amount of waste generated, and to ensure that wastes are managed in an environmentally sound manner.”  http://www.epa.gov/oecaagct/lrca.html#About.  “RCRA regulates the management of solid waste (e.g., garbage), hazardous waste, and underground storage tanks holding petroleum products or certain chemicals.”  Id.





� “Volatilization” means “to cause to pass off in vapor.”   





� As discussed below, at pp. 26-27, Dr. Ficociello is a long time member of the Town of Wilmington’s Board of Health, and as such, he is aware or should be aware of Title 5’s requirements for septic systems.


 


� “ISO 11143” is the International Organization for Standardization’s standard for amalgam separators.  See http://www.iso.org.  This standard:





specifies [the] requirements and test methods for amalgam separators used in connection with dental equipment in . . . dental treatment . . . . It specifies the efficiency of the amalgam separators in terms of the level of retention of amalgam based on a laboratory test and the test procedure for determining this efficiency. It also includes requirements for the safe functioning of the amalgam separator, for marking, instructions for use, operation and maintenance.





Id.





� “The Northeast Environmental Enforcement Project is a professional environmental association dedicated to the growth and development of its members by providing training, networking opportunities, information, and support services to our members.”  http://www.nj.gov/lps/dcj/neep.htm.  The Project “accomplish[s] this by facilitating relationships among state, local and federal enforcement authorities; using innovative techniques to provide legal, technical, and investigative training; utilizing leading practitioners to design and present a wide variety of topics of current interest; and encouraging communication through meetings, conferences, and information services.”  Id.





� A “POTW” is:





any device or system used in the treatment (including recycling and reclamation) of municipal sewage or industrial wastes of a liquid nature which is owned by a public entity.  A POTW includes any sewers, pipes, or other conveyances only if they convey wastewater to a POTW providing treatment.





314 CMR 12.02.





� Mr. Spencer’s PFT has two paragraphs numbered 16.





� PAN, ¶ III.F.1; Mr. Tomczyk’s PFT, ¶¶ 12-22 .   





� PAN, ¶ III.F.2; Mr. Tomczyk’s PFT, ¶¶ 36-48.   





� PAN, ¶ III.F.3; Mr. Tomczyk’s PFT, ¶¶ 23-35.   





� PAN, ¶ III.F.4; Mr. Tomczyk’s PFT, ¶¶ 49-60.   
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