COMMONWEALTH OF MASSACHUSETTS
BOARD OF REGISTRATION IN MEDICINE

MIDDLESEX, ss Adjudicatory Case No. 2014-022
(RM-14-309)

In the Matter of

)

)

) FINAL DECISION AND ORDER
Thomas M. Horiagon, M.D. )
)

~ This matter came before the Board for disposition on the basis of the
Administrative Magistrate’s Recommended Decision, dated June 4, 2015, which is
attached hereto and incorporated by reference. There were no Objections to the
Recommended Decision. A Memorandum on Disposition was submitted by the
Petitioner. After full consideration of the Recommended Decision and the Petitioner’s
Memorandum on Disposition, the Board adopts the Recommended Decision, adding the
following:
Sanction

Pursuant to 243 CMR 1.03(5)(a)12, the Board has the authority to discipline a
physician who has “been disciplined in another jurisdiction in any way by the proper
licensing authority for reasons substantially the same as those set forth in G.L. ¢. 112,
sec. 5 or 243 CMR 1.03(5).” The record demonstrates that the Respondent violated G.L.
c. 112, sec. 5 ninth par. (¢) and 243 CMR 1.03(5)(a)3, by engaging in conduct “that
places into question the Respondent’s competence to practice medicine, including but not
limited to gross misconduct in the practice of medicine...... or beyond its authorized
scope, or with gross inconipetence, or with gross negligence on a particular occasion or
negligence on repeated occasions.” The Respondent also violated 243 CMR
1.03(5)(a)(4) by practicing medicine while his ability to do so was impaired by alcohol,
drugs, physical disability or mental instability. Accordingly, it is proper for the Board to
impose sanction. See Raymond v. Board of Registration in Medicine, 387 Mass. 708

(1982); Levy v. Board of Registration in Medicine, 378 Mass. 519 (1979).

In cases of repeated acts of negligence, the Board has imposed an indefinite

suspension followed by a skills assessment and/or clinical monitoring. See, In the Matter



of Alvin Chua, M.D., Board of Registration in Medicine, Adjudicatory Case No. 2011-
007 (Consent Order, March 16, 2011)(physician provided substandard care to nine
patients); In the Matter of Surender Singh, M.D., Board of Registration in Medicine,
Adjudicatory Case No. 2010-010 (Consent Order, April 14, 2010)(the Board indefinitely
suspended the license of physician who improperly prescribed narcotics to one patient
and who failed to competently treat three other patients; suspension stayed upon
physician undergoing skills assessment); In the Matter of N. Rag Birudavol, M.D.
Adjudicatory Case No. 02-16-DALA (Final Decision and Order, July 21,
2004)(physician’s license indefinitely suspended for substandard care of four patients
spanning three years; Board would consider staying the suspension upon entry into a
probation agreement that would include monitoring).

Where the Respondent’s license to practice medicine has lapsed, the
Respondent’s inchoate right to renew his license is hereby INDEFINITELY
SUSPENDED. The Respondent may petition the Board for a stay of suspension at such
time as Respondent demonstrates he is fit to practice. Any stay would be conditioned
upon 1) successful completion of a Board-approved clinical skills assessment program
and a finding by that program that he is competent to practice medicine; 2) undergoing a
Board-approved mental health assessment that concludes he is ready to return to practice,
and 3) entry into a five-year Probation Agreement, which shall include participation in,
and completion of, any remediation terms and/or educational programs recommended as
the result of the assessments by the Board-approved entities; monitoring of the
Respondent’s practice by a Board-approved monitor; and any conditions the Board
deems appropriate. The sanction is imposed for each violation of the law, and not a
combination of any or all of them.

The Respondent shall provide a complete copy of this Final Decision and Order,
with all exhibits and attachments within ten (10) days by certified mail, return receipt
requested, or by hand delivery to the following designated entities: any in- or out-of-state
hospital, nursing home, clinic, other licensed facility, or municipal, state, or federal
facility at which he practices medicine; any in- or out-of-state health maintenance
organization with whom he has privileges or any other kind of association; any state

agency, in- or out-of-state, with which he has a provider contract; any in- or out-of-state



medical employer, whether or not he practices medicine there; the state licensing boards
of all states in which he has any kind of license to practice medicine; the Drug
Enforcement Administration — Boston Diversion Group; and the Massachusetts
Department of Public Health Drug Control Program. The Respondent shall also provide
this notification to any such designated entities with which he becomes associated for the
duration of the indefinite suspension of his inchoate right to renew. The Respondent is
further directed to certify to the Board within ten (10) days that he has complied with this
directive. The Board expressly reserves the authority to independently notify, at any
time, any of the entities designated above, or any other affected entity, of any action it

has taken.

Cordocr lapidue Homne |, MO

Date: October 8, 2015

Candace Lapidus Sloane, M.D.
Chair
Board of Registration in Medicine

3

SENT CERTIFIED MA!. 0(q]i5 9



COMMONWEALTH OF MASSACHUSETTS

Board of Registration in Medicine,
Petitioner

V.

Thomas M. Horiagon, M.D.,
Respondent

Appearance for Petitioner:

James Paikos, Esq.

Board of Registration in Medicine
200 Harvard Mill Square

Suite 300

Wakefield, MA 01880

Appearance for Respondent:
Michael J. Racette, Esq.
Morrison Mahoney
250 Summer Street
Boston, MA 02210

Administrative Magistrate:

Kenneth Bresler

Division of Administrative Law Appeals
1 Congress Street, 11th Floor

Boston, MA 02114

www.mass.gov/dala

Docket No. RM-14-309

SUMMARY OF RECOMMENDED DECISION

The Board of Registration in Medicine (BRM) may proceed against Dr. Thomas
M. Horiagon on the basis of discipline against him in Colorado, as laid out in the
Statement of Allegations, but not at this time on the basis of discipline against
him 1in four other states, which the Statement of Allegations did not allege.



RECOMMENDED DECISION

The respondent, Thomas M. Horiagon, M.D., now challenges one thing: whether the
petitioner, the Board of Registration in Medicine (BRM), may proceed ‘against him on the basis
of discipline against him in Iowa, California, Pennsylvania, and Indiana. (Tr. 25-26.)

I held a hearing on March 12, 2015, which has been transcribed. The sole witness was
Robert M. Bouton, a BRM investigator. Dr. Horiagon was not present.

I have accepted into evidence 16 exhibits. Dr. Horiagon made a closing argument in lieu
of a post-hearing brief. The BRM submitted a brief.

Findings of Fact

1. On June 11, 2014, BRM issued a Statement of Allegations with this factual allegation:
“The Respondent has been disciplined by the Colorado Medical Board (Colorado Board) on
multiple occasions.” The Statement of Allegations incorporated the Colorado Board’s orders as
Attachments A, B, and C.

2. Attachment A was a Stipulation and Final Agency Order that the Colorado Board
approved on February 21, 2014. In that order, Dr. Horiagon admitted and an Inquiry fanel of the
Colorado Board found that Dr. Horiagon was licensed to practice medicine in Colorado; he had a
medical condition that was being treated .and monitored and that kept him from performing
medical services skillfully and safely; and Dr. Horiagon engaged in unprofessional conduct,
including his treatment of Patients A, B, and C. Dr. Horiagon received probation for five years.
(Statement of Allegations, Attachment A, pp. 2-4.)

3. Attachment B was an Interim Cessation of Practice Agreement that the Colorado
Board approved on July 24, 2012. An Inquiry Panel of the Colorado Board found reasonable

grounds to believe that the public health, safety, or welfare required emergency action. The



parties agreed on an interim cessation of Dr. Horiagon’s right to practice, instead of summary
suspension, which was stayed, pending further evaluation and investigation of Dr. Horiagon to
determine if further actions were warranted. Dr. Horiagon agreed not to perform any act
requiring a Colorado Board license while the agreement was in effect. The duration of the
interim agreement was until the parties reached a final disposition of the case or an order for
summary suspension entered. (Statement of Allegations, Attachment B.)

The agreement provided:

Nothing in this Interim Agreement shall constitute disciplinary action, a finding

that the Respondent has engaged in unprofessional conduct, or any admission by

Respondent of unprofessional conduct.

(Statement of Allegations, Attachment B, p. 2.)

4. Attachment C was the Second Interim Practice Agreement, which the Colorado Board
approved on Séptember 18, 2012. This agreement resembled the previous one, but allowed Dr.
Horiagon to work as a physician advisor for a private company, advising case managers about
compliance with Medicare rules. Dr. Horiagon was not permitted to treat patients clinically. The
second agreement contained a provision that nothing in it constituted disciplinary action.
(Statement of Allegations, Attachment C.)

5. At the December 15, 2014 prehearing conference, the sole issue was whether some
actions by the Colorado Board constituted discipline against Dr. Horiagon. (Joint Motion to
Cancel, or in the Alternative, to_ Continue January 26, 2015 Pre-Hearing Conference.)

6. By January 23, 2015, the parties had agreed that the Colorado Board had disciplined
Dr. Horiagon. (Joint Motion; Tr. 8.)

7. At the hearing, the sole issue was whether BRM could introduce exhibits 10 through

16, which are unrelated to the Colorado Board’s discipline. (Tr. 8-9.)



8. I accepted exhibits 10 through 16 into evidence without ruling on their relevance. (Tr.
14-15.)

9. Exhibit 10 is a consent agreement between Dr. Horiagon and the Iowa Board of
Medical Examiners, dated April 26, 2007. Exhibit 11 is a press release from the Iowa Board,
dated April 27, 2007.

10. Exhibit 12 is an Order Issuing Public Letter of Reprimand from the Medical Board of
California against Dr. Horiagon; the order is dated July 24, 2009. Exhibit 13 is the actual Public
Letter of Reprimand, dated May 28, 2009.

11. Exhibit 14 is a Final Order by the Pennsylvania State Board of Medicine against Dr.
Horiagon, effective April 27, 2010.

12. Exhibit 15 is Stipulated Findings of Fact, Stipulated Conclusions of Law, and Order
between the Indiana Medical Licensing Board and Dr. Horiagon.

13. Exhibit 16 is a Practitioner Profile from the Federation of State Medical Boards,
summarizing various state medical boards’ actions against Dr. Horiagon.

Discussion

The BRM’s brief seems to rely on Dr. Horiagon’s positions in his answers to the
Statement of Allegations. Dr. Horiagon modified his positions since filing his answers, before
and during the hearing. He no longer contests that the BRM may proceed against him as it
proposed in its Statement of Allegations. The BRM may so proceed. However, the BRM may not
proceed at this time against Dr. Horiagon on the basis of his discipline in lowa, California,
Pennsylvania, and Indiana, which is not in the Statement of Allegations.

On June 11, 2014, the BRM filed a Statement of Allegations relating to Dr. Horiagon’s

discipline in Colorado. On March 12, 2015, the BRM introduced exhibits about Dr. Horiagon’s



discipline in lowa, California, Pennsylvania, and Indiana.

The parties did not reveal when Dr. Horiagon learned that the BRM planned to proceed
against him on the basis of his discipline in Iowa, California, Pennsylvania, and Indiana. The -
BRM did not explain why it had not included in its Statement of Allegations Dr. Horiagon’s
discipline in those other states. The BRM did not amend its Statement of Allegations, even
orally, and did not state that it wished to proceed against Dr. Horiagon on the basis of discipline
against him in those other states. I do not have before me even an oral request from the BRM; I
have exhibits from lowa, California, Pennsylvania, and Indiana and an implicit request from the
BRM that it may discipline Dr. Horiagon based on those exhibits.

The Statement of Allegations did not need to have the precision of a criminal charging
document, but Dr. Horiagon did need sufficient notice of the BRM’s grounds for attempting to
discipline him. Langlitz v. Board of Registration of Chiropractors, 396 Mass. 374, 377 (1985).
Nonetheless, two additional problems (besides the implicit nature of the request) remain with the
BRM’s wish to proceed against Dr. Horiagon on the basis of discipline against him in Jowa,
California, Pennsylvania, and Indiana. One, the parties did not reveal when Dr. Horiagon learned
that the BRM planned to so proceed. I cannot say that he had sufficient notice. Two, while a
Statement of Allegations need not be as precise an indictment, neither can the variation between
a Statement of Allegations and what the BRM tried to prove in the hearing be vast. In this case,
the variation was too great.

Conclusion and Order

The BRM may discipline Dr. Horiagon as it proposes in its Statement of Allegations on

the basis of the discipline against him in Colorado. I do not bar the BRM from initiating

proceedings against Dr. Horiagon on the basis of discipline against him in Jowa, California,

h



Pennsylvania, and Indiana.
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