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RECOMMENDED FINAL DECISION
The Conservation Law Foundation, Clean Water Action, HealthLink, and Ten Residents of the Commonwealth challenged a Chapter 91 Decision on Variance Request and Written Determination issued to Footprint Power Salem Harbor Development LP by the Commissioner of the Massachusetts Department of Environmental Protection under the authority of M.G.L. c. 91 and regulations at 310 CMR 9.00.  CLF participated in extensive discussions with Footprint and has withdrawn its appeal.  Footprint submitted a petition to the Energy Facilities Siting Board requesting a Certificate of Environmental Impact and Public Interest.  The EFSB Decision contains a Certificate of Environmental Impact and Public Interest under M.G.L. c. 164, s. 69K as Exhibit A to the Final Decision in EFSB 13-1 (February 25, 2014).  See Alliance to Protect Nantucket Sound v. Energy Facilities Siting Board, 457 Mass. 663 (2010).   When the EFSB issues such a Certificate, no state agency may require any approval or permit, or take any other action which would delay or prevent the construction or operation of the facility.  M.G.L. c. 164, s. 59K1/2.  The EFSB Certificate for the Footprint project specifically identifies the Chapter 91 license as a final approval. See Certificate, Exhibit A to EFSB Final Decision.  Accordingly, the Chapter 91 Decision on Variance Request and Written Determination is final and no further action may be taken by the Department.
The Department had requested a stay of this proceeding upon learning that an appeal of the Certificate might be filed with the Supreme Judicial Court.  The Applicant joined the motion.  The motion was not opposed. An appeal of the Certificate was not filed, and the Certificate is now final.  Subsequently, the Applicant filed a motion to dismiss on the grounds that the issuance of the Certificate renders this appeal moot.  The Department assented to the motion.  No opposition was filed.  I recommend that the Department’s Commissioner issue a Final Decision that dismisses this appeal as moot, allowing the project to proceed pursuant to the Variance and Written Determination, and alternately for failure to prosecute.  
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