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RECOMMENDED FINAL DECISION
The Massachusetts Department of Environmental Protection received a request for an adjudicatory hearing from Mr. Jeff Brooks, a member of a ten residents group formed pursuant to M.G.L. c. 30A, s. 10A, regarding a Revised Comprehensive Plan Approval issued to Footprint Power Salem Harbor Development LP on January 30, 2014.   Footprint had submitted a petition to the Energy Facilities Siting Board requesting a Certificate of Environmental Impact and Public Interest.  The EFSB Decision contained a Certificate of Environmental Impact and Public Interest under M.G.L. c. 164, s. 69K as Exhibit A to the Final Decision in EFSB 13-1 (February 25, 2014).  See Alliance to Protect Nantucket Sound v. Energy Facilities Siting Board, 457 Mass. 663 (2010).   When the EFSB issues such a Certificate, no state agency may require any approval or permit, or take any other action which would delay or prevent the construction or operation of the facility.  M.G.L. c. 164, s. 59K1/2.  The EFSB Certificate for the Footprint project specifically identified the Comprehensive Plan Approval. See Certificate, Exhibit A to EFSB Final Decision.  Accordingly, the Comprehensive Plan Approval is final and no further action may be taken by the Department.
The appeal was filed on or about the day that the EFSB issued its decision and that date coincided with the deadline to file an appeal of the Comprehensive Plan Approval, so that Mr. Brooks faced time constraints in framing the appeal.  He sought to argue against the inclusion of the Comprehensive Plan Approval in the Certificate, an issue over which the Department lacks jurisdiction.
  An appeal of the Certificate must be filed with the Supreme Judicial Court.  M.G.L. c. 25, s. 5 and c. 164, s. 69P.  An appeal of the Certificate was not filed, and the Certificate is now final.  Subsequently, the Applicant filed a motion to dismiss on the grounds that the issuance of the Certificate renders this appeal moot.  The Department assented to the motion.  No opposition was filed.  I recommend that the Department’s Commissioner issue a Final Decision that dismisses this appeal as moot, allowing the project to proceed pursuant to the Revised Comprehensive Plan Approval, and alternately for failure to prosecute.  

                                                                                    _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

� I did not address shortfalls in the notice of claim or hold a Pre-hearing Conference because the appeal shared the same status as an appeal of a Chapter 91 Variance and Written Determination filed in 2013, where the Chapter 91 approval was also included in the Certificate.  The Certificate did not include the Prevention of Significant Deterioration permit, another air approval issued by the Department, because it is a permit under federal law that may be appealed only to the U.S. Environmental Protection Agency’s Environmental Appeals Board and then to federal court.  The Department indicated in a motion to stay related to the Chapter 91 proceeding that an appeal had been filed of the Prevention of Significant Deterioration permit, and the attached Petition for Review indicated that it had been filed on behalf of Mr. Brooks and the group with the Environmental Appeals Board.  Thus, Mr. Brooks pursued the available remedy.     





