Re:

Gulf Resources, Inc.

Premises:
20 Washington Street

City/Town:
Foxborough, MA 02035

Heard:

February 11, 2009

DECISION


The was an appeal from the action of the Licensing Board of the Town of Foxborough in denying the application of Gulf Resources, Inc. d.b.a. Stadium Citgo for a Wine and Malt Package Store License. 

FACTS

On October 14, 2008, the Foxborough Board of Selectmen heard and voted to deny the application of Gulf Resources, Inc., d.b.a. Stadium Citgo for the issuance of a Wine and Malt Package Store License.  The establishment is currently a convenience store and self-service gasoline station located at 20 Washington Street in Foxborough.


The Local Board’s Notice of Decision, dated October 15, 2008, denied the Wine & Malt Package Store License for various reasons set forth in its decision; one of the most significant being that of public necessity or public convenience.  


At the hearing, counsel for both parties submitted exhibits and provided testimony on their client’s behalf.  The town, along with the applicant provided a joint pre-hearing memorandum.

DISCUSSION


Under Ballarin, Inc. v. Licensing Board of Boston, 49 Mass. App. Ct. 506 (2000), the Court found that when reviewing the local liquor board’s authority, they do not assess the evidence but rather “examine the record for errors of law or abuse of discretion that add up to arbitrary and capricious decision-making.” Id at 512.  Public need is discussed at length in Ballarin and is explained in that one need not interpret its application literally.  The test of public need, as Ballarin interprets it, clearly included a combination of the competing interest of the “public want” and the appropriateness of the location.  In other words, if a licensee were to petition for a liquor license for an establishment near an elementary school, the public appropriateness might outweigh the public need.  


The Town argued that there was no public need for a new liquor license at this establishment due to its consideration of many factors.  The Town first considered Route 1 development and anticipated that there would be continuing development along this area in addition to the current ongoing projects.  Because of this, the Town reasoned there is significant change within the Town of Foxborough.  The Board also considered the Foxborough State Hospital development project which is being developed on land less than one mile north of the center of Foxborough.  The project, which is expected to be a mixed residential and commercial development, (according to the Town) will have a substantial impact on the Town.  The Town also noted that future 40(b) projects will be developed in Foxborough and will also affect the Town’s population distribution thus shifting the center of commerce to new places in Town.  


The applicant retained Vanasse & Associates who concluded the site was safe and that beer and wine sales would not increase traffic or require additional parking or create safety issues.  The applicant also provided a chalk of a zoning map detailing the area surrounding the location of the establishment prepared by Bay Colony Group, Inc.  Testimony was given by counsel which purported to buttress the applicant’s argument that neighboring residential areas of the proposed license area.  The applicant also provided exhibits of signatures in support of the licensee’s application, a diagram detailing the area, photographs and a traffic safety report.  


This did not seem to be significant to the Town Board and the Board conceded, stating that it recognized that traffic and noise were not significant issues in their deliberations since the applicant’s store is located on a major highway with parking and adequate access to public ways.  The Board did consider that the location does serve as a neighborhood convenience store which regularly attracts unaccompanied children for many small purchases.  


In support of their position, the applicant provided a petition of several names of people supporting the issuance of the license, many of whom are Foxborough residents.  The applicant also submitted letters supporting his position and the Board submitted letters in opposition.  The applicant also provided at the hearing for the appeal a map detailing the Town’s residential area in proximity to where the applicant’s business is located.  The Board argued however that two retail stores currently exist in the immediate area of the proposed location.  (Also, it is significant to note that there is currently only one Wine and Malt Package Store License in Foxborough.)  While the applicant argues that the Town Board abused it secretion because its decision amounted to one that was arbitrary and capricious, the Board did not find persuasive evidence to public need.  According to Ballarin, “need in the literal sense of the requirement is not what the statute is about” Id at 511.  


In determining whether to grant a license the Board considers many factors in its determination.  See Connolly v. Alcoholic Beverages Control Commission, 334 Mass. 613, 617-618 (1956), (consideration of the number of existing dispensaries in a locality is a proper concern); Newbury Junior College v. Brookline, 19 Mass. App. Ct. at 2002 (where Town and City Boards exercise of judgment over liquor licenses is very broad, but not untrammeled is discussed.)


This case differs from Ballarin in that in Ballarin, the Board was inconsistent in its basis of its decision and at one point even attempted to rewrite the record after judgment.  In the case before us, the Town has clearly put before us that there is only one license available and that four have been issued and are currently in use.  The applicant also cites Town of Middleton v. Alcoholic Beverages Control Commission, 64 Mass. App. Ct. 1108 (2005), to support its position and argues that the facts in Middleton were similar to the case before us.  The Town also cites Middleton in support of its position and argues its similarity to the case before us.  In Middleton, supra, a licensee owned a gasoline station and a convenience store and sought a liquor license.  The store was on a major thoroughfare and the facts were very similar to what is before us in that the Town was (in their estimation) adequately served by the existing number of licensees.  The Court found that they did not have to go further than the first issue the Town set forth for denial which was public need, due to the fact that the Town Board has such wide statutory discretion.  Under G.L. Ch. 138 §23, as amended by St. 1965, Ch. 399, the statute enables a local authority to issue liquor licenses in order to “serve the public need and in such a manner as to protect the common good, and, to that end, to provided, in the opinion of the licensing authority, an adequate number of places at which the public may obtain…different sorts of alcoholic beverages.”  In citing Ballarin supra, the Middleton Court stresses that the determination of public need is based on “assessment of public want and [the] appropriateness of a liquor license in a particular location.  A local authority may consider the number of existing dispensaries in a particular location in determining whether or not to grant a new license. Ibid. 

CONCLUSION


Testimony was given that there are two retail package stores in this immediate area and only one remaining license Wine and Malt Package Store License.  In an analysis of what the Town took into consideration in denying the applicant’s application it is clear that public need was the most significant issue to the Town.  Since it is well established that local licensing authorities have very broad discretion in deciding whether or not to grant a license to a proposed licensee, it is clear the Town Board acted within its discretion and was not arbitrary or capricious.  The Commission agrees with the decision solely on the basis of public need.  


Therefore, the Commission upholds the decision of the Local Board to deny the application of Gulf Resources, Inc. d.b.a. Stadium Citgo for a Wine and Malt Package Store License for the premises at 20 Washington Street, Foxborough, MA.  
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