Re:

Waxy’s Mass, LLC

dba:

Waxy O’Connor’s

Premise:
121 Main Street, Unit #210

City/Town:
Foxborough, MA 02035

Heard:

March 23, 2010

DECISION

Waxy’s Mass, LLC, dba Waxy O’Connor’s (“Waxy’s” or “the licensee”), holds an all alcohol license issued pursuant to Massachusetts General Laws chapter 138, §12.  The Alcoholic Beverages Control Commission (“the Commission”) held a hearing on March 23, 2010 regarding alleged violations of Massachusetts General Laws c. 138, §69- sale or delivery of an alcoholic beverage to an intoxicated person (3 counts).  Prior to the commencement of the hearing, the licensee stipulated to the violations alleged in both Investigator Michael Teehan’s and Investigator Dennis Keefe’s report. 

The following documents are in evidence:

1. Investigator Michael Teehan’s Violation Report; 

2. Investigator Dennis Keefe’s Violation Report; 

3. Letter from Mike Marcantonio, TIPS Master Trainer dated December 21, 2009; 

4. Waxy O’Connor’s Alcohol Beverage Service Policy; 

5. Licensee’s Stipulation of Facts; 

6. Rules and Regulations of the Town of Foxborough; and

7. Letter from Sergeant Richard H. Noonan, Jr., Liquor Control Agent of the Foxborough Police dated June 15, 2009.

There is one tape of this hearing.

Facts

First Incident 

1. On Friday, December 11, 2009 at approximately 10:00 p.m., Investigators Kenny and Teehan entered the licensed premises to investigate the business operations of Waxy O’Connor’s.

2. While on the licensed premises, the investigators observed an individual that appeared to be intoxicated.  This individual, later identified as Bryan Glennon, was in possession of a Bud Light.  

3. Based on Mr. Glennon’s demeanor, physical appearance and movements the investigators formed the opinion that Mr. Glennon was intoxicated. 

4. At approximately 11:00 p.m., the bartender on duty served Mr. Glennon two (2) bottles of Bud Light. 

5. The investigators continued their assessment of the operations and observed another male individual that appeared to be intoxicated.  This individual was later identified as David Flynn. 

6. Based on Mr. Flynn’s demeanor, physical appearance and movements the investigators formed the opinion that he was intoxicated.  At approximately 12:40 a.m., Mr. Flynn was served a draft beer and a shot from the male bartender on duty.  Mr. Flynn was observed drinking both of them.  

7. When the individuals left the premises, they were placed into protective custody.  

8. Thereafter, Chief Investigator Mahony entered Waxy’s and informed the assistant manager, later identified as Barry Dennehy, of the violations. 

Second Incident

9. Subsequently, on Friday, December 18, 2009, Investigators Keefe, Teehan, Carey and Chief Investigator Mahony, along with Sergeant John Hannon again investigated the business operations of Waxy O’Connor’s.

10. Investigators Keefe and Teehan entered the premises and noticed an individual, later identified as Patrick Nally, walk to the bar.   Based on his appearance and movements, the investigators formed the opinion that he was under the influence of alcohol.

11. At approximately 12:24 a.m., Investigator Keefe observed Mr. Nally being served a Heineken bottle from a male bartender.  

12. Mr. Nally was placed into protective custody.

13. Chief Investigator Mahony informed the owner of Waxy’s Mass, LLC of the violation.  

Conclusion

It is clear the licensee has taken these violations seriously.  Since these violations occurred, the licensee hired a consultant to assess the operations of the licensee, and implemented the recommendations made by the consultant including extensive staff training, the hiring of additional security.  The licensee also hired an individual who operated in an undercover capacity to test the new procedures.  However, these offenses are very serious, particularly where the licensee knows that cab service in the area is spotty and patrons must drive in order to frequent the establishment.  The Commission finds the licensee violated M.G.L. c. 138, §69 three (3) counts and therefore, suspends its license for twelve (12) days of which eight (8) shall be held in abeyance for one (1) year provided no further violations of Chapter 138 or Commission Regulations occur.

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman ________________________________________________

I, the undersigned, hereby certify that I have reviewed the hearing record and concur with the above decision.

Robert H. Cronin, Commissioner ____________________________________________

Dated in Boston, Massachusetts this 30th day of March 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Foxborough Licensing Board

Frederick G. Mahony,
Chief Investigator

Sgt. John Hannon, Foxborough Police

Patricia L. Farnsworth, Esq. 
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