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       CASE SUMMARY 

The Petitioner, a former part-time contract employee at Quinsigamond Community College, has not met her burden of proving by a preponderance of the evidence that she is eligible to purchase her part-time contract service from 1987 to June 1997. 
DECISION

Pursuant to G.L. c. 32 § 16(4), the Petitioner, Merilee Freeman, is appealing from 
the October 28, 2013 decision of the Respondent, State Board of Retirement (SBR), denying her request to purchase service for her work at Quinsigamond Community College (QCC) from February 9, 1987 through June 30, 1996.  (Exhibit 1.)  The appeal was timely filed November 6. 2013.  (Exhibit 2.)   
I held a hearing on August 2, 2016 at the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.  I admitted twenty-one (21) exhibits into evidence.  The Petitioner testified in her own behalf.  The Respondent presented no witnesses.  The hearing was digitally recorded.  Counsel for both parties made oral closing arguments.  




FINDINGS OF FACT


Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:
1. The Petitioner, Merilee Freeman, born in 1953, is currently a member in service with the State Employees Retirement System (SRS.)
2. The exact total of creditable service earned by the Petitioner requires further verification at the time of retirement.

3. On May 25, 2011, the Petitioner submitted a Contract Service Buyback Form to the SBR therein requesting to purchase contract service that encompassed her part-time employment at Quinsigamond Community College (QCC) from January 1987 through January 2001 pursuant to G.L. c. 32, § 4(1)(s).  (Exhibit 3.)

4. In Section B of the Contract Service Buyback Form, William Darling, Vice President of Human Resources at QCC, completed the information regarding the Petitioner’s employment history.  He noted that she had been a contract employee from January 1987 through January 2001.  Mr. Darling provided additional details pertaining to the Petitioner’s contract service in Section B (2)(f) as follows:

2/9/87-12/31/87   15% part time

annual salary $21,450.00

1/1/88-12/31/88   49% part time                    annual salary $24,375.00

1/1/91-12/31/91   50% part time

annual salary $32,175.00

1/1/95-12/31/95   92% part time                    annual salary $35,100.00

1/1/96-12/31/96   75% part time                    annual salary $35,100.00

1/1/97-12/31/97   40% part time                     annual salary $35,100.00

1/1/98-12/31/98   66% part time

annual salary $35,100.00
1/1/99-12/31/99   38% part time

annual salary $39,000.00

1/1/00-12/31/00   38% part time       

annual salary $39,000.00

1/1/01-1/28/01    48% part time                     annual salary $39,000.00

(Id.) 

5. Mr. Darling listed the following positions held by the Petitioner during her part time contract service at QCC in reverse order as follows:
ESL Instructor 



7/1/00-1/28/01

ESL Instructor  



7/1/99-6/30/00

Workplace Education Site Coordinator
7/1/98-6/30/99

Workplace Education Site Coordinator
2/9/98-6/30/98
Workplace Education Site Coordinator
7/1/97-6/30/98

Workplace Education Site Coordinator
7/1/95-6/30/96

Site Coordinator



8/12/91-12/30/91
On Site Head Teacher



8/1/90-6/30/91

On Site Head Teacher



9/1/89-6/30/90

Staff Assistant




1/14/88-1/31/88

Staff Assistant




2/1/88-5/20/88

Staff Assistant




5/30/88-6/24/88

ESL Instructor




9/9/87-6/30/98
ESL Instructor




2/9/97-5/15/87

(Id.)

6. The Petitioner was hired as a full time Associate Coordinator on January 29, 2001.  (Id.)
7. In a letter addressed to the SBR on October 24, 2011, Peggy Tata, Payroll Director at QCC, indicated that during the period that the Petitioner was a contract employee from 2/9/87-1/28/01, her earnings were processed through the QCC local payroll system, applicable taxes and deductions were withheld, and a W-2 form was generated each year.  Ms. Tata indicated that the Petitioner was not considered a 1099 employee because:  she was not free from control and direction in connection with the performance of the service; the service was not performed outside the usual course of business of the employer; and, the Petitioner did not customarily engage in an independently established trade, occupation, profession or business as services provided for the department.  Ms. Tata noted that the contract services were paid from a subsidiary account from local funds as the QCC state-appropriated funds were not enough to cover all of its payroll expenses.  (Id.)

8. In response to a January 30, 2012 directive from the SBR, QCC provided all of the contracts between the Petitioner and QCC for the time period in question.  The breakdown of the Petitioner’s weekly and semester salary in the various contracts for “03” employees is as follows:

2/9/87-5/15/87 weekly salary $80.76

semester salary $2,100.00

9/9/87- 6/30/88 $14.00 per hour, per a Collaborative Grant with a work schedule of 2 hours per week in conference with the Director and 17 hours per week in the public.  The Petitioner was paid the following between January, 1988 and June 1988:
January $56.00

February $798.00

March $1064.00

April $1064.00

May $798.00

June $1400.00

9/1/89-6/30/90 $15.00 per hour based on submitted time sheets and time not to exceed 20 hours per week.  The total budget for the project was $14,400.00.  The funding sources were the QCC Cost Center account 5018 and a T.J. Maxx ESL grant.
8/1/90-6/30/91 $15.00 per hour to be paid based on approved time sheets, not to exceed 15 hours per week for 48 weeks.  The funding sources were QCC Cost Center account no. 5033 and a T.J. Maxx Workplace ESL grant.  The total amount budgeted for the project was $10,800.00.
8/12/91-12/30/91 $18.00 per hour based on approved time sheets, 15 hours per week for 20 weeks.  The funding source was a private grant from T.J. Maxx.  The total amount budgeted for the project was $5,400.00.
7/1/95-6/30/96 $18.00 per hour paid in part by the QCC Cost Center accounts 5011-5015 and 5625 and in part by private contracts and the University of Massachusetts Medical Center.  The total amount budgeted for the project was $30,000.00.
7/1/97-6/30/98 $18.00 per hour paid in part by the QCC Cost Center account no. 1030 and a private contract.  The total amount budgeted for the project was $24,600.00.
2/9/98-6/30/98 $18.00 per hour funded exclusively through a University of Massachusetts (UMass) Workplace Education grant.  The total amount of the project was $7,200.00.

7/1/98-6/30/99 $18.00 per hour funded from the QCC Cost Center account nos. 1100 and 5812, a private contract and a UMass grant.  The total amount of the project was not to exceed $540.00.   
7/1/99-6/30/00 $20.00 per hour funded from the QCC Cost Center account nos. 1100, 5610 and 5620, a workplace grant and a private contract.  The total budgeted was not to exceed $20,800.00.

7/1/00-6/30/01 $20.00 per hour funded from QCC Cost Center account no. 1100, a workplace grant and a private contract.  The total amount budgeted was $20,800.00.

(Id. and Exhibits 5-17.)

9. The Petitioner’s available W-2  and 1099 statements for many of the years between 1987 through 1997 reflect the following amounts of income:
1987 W-2 Control number 267
$786.23

1987 W-2 Control number 185
$2,100.00

1988 W-2 Control number 105
$690.00

1988 W-2 Control number 78

$6,068.00

1988 W-2 Control number 237
$5,180.00

1991 W-2 Control number 0008
$15,975.00

1992 W-2 Control number 0005
$15,422.58

1993 1099-Miscellaneous income
$634.00

1993 W-2 Control number ?

$14,219.09

1994 W-2 Control number 3

$13,811.17

1995 W-2 Control number 3

$14,968.35

1996 W-2 Control number 3

$12,354.30

1996 W-2 Control number 423
$11,988.00
QCC is the listed employer on all of the wage documents.  (Exhibits 19 and 20.)

10. On October 28, 2013, after reviewing all of the information set forth in the preceding findings of fact, the SBR voted to allow the Petitioner to purchase one year, eight months and nineteen days of her contract service with QCC from July 1, 1997 through January 27, 2001.  Her request to purchase her contract service between February 1987 and June 1997 was denied.  By way of explanation, SBR Executive Director Nicola Favorito noted that the information supplied by QCC showed breaks in service of greater than 180 days in certain instances which would make some of the pre-1997 service ineligible for purchase under the SBR’s regulations.  He noted further that the college had not been able to provide back-up documentation for these breaks and that the SBR was unable to satisfactorily establish the rate of compensation for the relevant periods between February 9, 1987 and August 1, 1991, January 1982 through June 1995 and July 1996 through June 1997.  Mr. Favorito indicated that the SBR was unable to establish full-time equivalency or interpret the types of contract that reflected “private contracts”, “private grants” or “collaborative” contracts.  (Exhibits 1 and 4.)

11. The Petitioner filed a timely appeal on November 6, 2013.  (Exhibit 2.)

12. In a letter dated July 28, 2016, William Darling of QCC informed the SBR that records pertaining to the Petitioner’s employment in the early 1990’s may have been destroyed by flooding and dampness conditions at the college in the mid 1990’s.  (Exhibit 21.)
    CONCLUSION


The Petitioner is not entitled to prevail in this appeal.  She has failed to prove by a preponderance of the evidence that that she meets the eligibility criteria set forth in G.L. c. 32, § 4(1)(s), created by chapter 161 of the Acts of 2006, on several grounds.  This statute provides:


Any member in service of the state employees’ retirement system who, immediately preceding the establishment of membership in that system or re-entry in to active service in that system, was compensated for service to the commonwealth as a contract employee for any department, agency, board or commission of the commonwealth may establish as creditable service up to 4 years of that service if the member has 10 years of creditable service with the state employees’ retirement system, and if the job description of the member in the position which the member holds upon entry into service or re-entry into active service is substantially similar to the job description of the position for which the member  was compensated as a contract employee.


SBR regulation 941 CMR 2.09(3) (e) clarified further the statutory term “immediately preceding” to mean within 180 days.  As has been aptly noted by the SBR, members were not able to purchase contract service prior to 2006.  As such, there is no merit to the Petitioner’s contention that the 2006 statutory change and related regulation do not apply to her because she became a member in service in 2001.  The statute and regulation when read together apply to all prospective purchases of contract service regardless of when that service was rendered.  Further, the Petitioner did not apply to purchase her contract service until 2011, five years following the enactment of the statute.  Ergo, the Petitioner’s contract service from February 1987 through June 1996 cannot be purchased as it did not immediately precede her entry into state service as required by Section 4(1)(s).  See Campbell v. State Board of Retirement, CR-13-227 (Division of Administrative Law Appeals 6/19/15) (no Contributory Retirement Appeal Board Decision), and Valipour v. State Board of Retirement, CR-14-537 (Division of Administrative Law Appeals 12/30/15) (no Contributory Retirement Appeal Board Decision). 


 While most of the work performed by the Petitioner during her employment at QCC was substantially similar to the position she held upon entry into service, in 1988, she was employed as a “Staff Assistant.”  She has not proven that the work performed in said position was substantially similar to that of her full time Associate Coordinator position.  Her attempt to purchase the 1988 service fails on this ground as well.

The Petitioner was unable to provide the SBR with sufficient information to calculate a purchase of her pre-1997 service.  She was unable to document the specific number of hours worked from June 1988 through July 31, 1989, or during the years 1992 through 1996.  While she insists that she worked no less than 20 hours per week during her entire tenure as a part-time contract employee, this assertion is not supported by the documents supplied by QCC.  According to Mr. Darling’s listings in Section B(2)(f) of the Contract Service Buyback Form, she was employed 15% of part time in 1987 and 49% of part time in 1988.  As for those years when she worked half time, she failed to document the type of work performed and the sources of payments.  As such, the SBR was not able to satisfactorily establish the rate of compensation for the time periods she seeks to purchase or establish full time equivalency.

Based on the foregoing, the decision the SBR denying the Petitioner’s request to purchase contract service from February 1987 through June 1996 is affirmed. 

So ordered.


Division of Administrative Law Appeals,


BY:


Judithann Burke

           Administrative Magistrate

DATED:  January 27, 2017
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