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RECOMMENDED FINAL DECISION
INTRODUCTION
The Petitioner, David Fuhrmann, initiated this appeal to challenge the denial of a simplified Waterways license issued by the Western Regional Office (“WERO”) of the Massachusetts Department of Environmental Protection (“MassDEP” or “DEP”) under the Waterways statute, G.L. c. 91, and the applicable Waterways regulations, 310 CMR 9.00.  The subject matter of this proceeding is unprecedented within MassDEP: whether to license a privately owned water ski slalom course on a public water body.  Hearing V. 4, 4-6.
  Soon after the appeal was filed, MassDEP, Fuhrmann, and the Town of Belchertown entered a settlement agreement and filed a proposed license to permit the course but on a temporally restricted basis.  The Town also entered a side agreement with Fuhrmann.  The settlement agreement and proposed license were opposed by the Intervener, the Belchertown Tri-Lakes Watershed Association, Inc. (“Tri-Lakes”).  
After holding an adjudicatory hearing, I recommend that the MassDEP Commissioner issue a Final Decision approving the proposed license, but only with additional conditions that: (1) further limit when the course may be used, (2) require that the course be removed from the lake from at least September 15 through May 15 of each year, (3) limit the duration of the license to two years, after which Fuhrman may apply for a new license, and (4) require the gathering and reporting of information relative to impacts from the course and its use.  These proposed conditions are articulated in greater detail at the end of this decision.  These additional conditions are necessary because (a) without the further limitations on when the course may be used it will significantly interfere with the public’s use of the waterbody and (b) the novelty of the proposed license warrants further study and a limitation on the license’s duration.
BACKGROUND
Fuhrmann filed his original license application with WERO, proposing to install a structure consisting of a submersible water ski slalom course in Lake Metacomet, Belchertown, for his family’s personal use for a period of fifteen years.  When it is not in use, the course would submerge and lie on the lake bottom.  The course would be 75 feet wide and 850 feet long, occupying approximately 63,750 square feet.  Because Lake Metacomet is a Great Pond, the proposed course is a structure that is subject to licensing and permitting under G.L. c. 91and 310 CMR 9.00.
  See 310 CMR 9.01, 9.03, and 9.04.  The lake is a relatively small Great Pond; it is approximately 2,250 feet long and ranges from 675 to 1,000 feet wide, occupying approximately 52 to 74 acres.  The course would roughly bisect the lake along its length, leaving approximately 700 feet to the shore at either end; 400 to 600 feet of that 700 foot distance would be used by the water ski boat and skier while entering and exiting the course.  

WERO denied the license based upon its finding that the course would not comply with the Waterways statute and regulations because, generally, it and the traffic generated by it would significantly interfere with the public’s rights to use Lake Metacomet for all legal purposes, including fishing, swimming, and boating.  310 CMR 9.31(3)(a), 9.31(1)(d), and 9.35.  Before it denied the license, WERO had received nineteen public comment letters, all of which were opposed to MassDEP approving the license—primarily because they claimed the lake was too small and congested to accommodate the course and its use by a high speed water ski boat.  See Administrative Record, Basic Documents, public comment letters (filed March 24, 2014).  Three of the opposition letters were filed on behalf of the Belchertown Board of Selectmen, Belchertown Lakes Committee, Belchertown Conservation Commission, and Belchertown Tri-Lakes Association.
 

  Less than one month after Fuhrmann filed this appeal challenging the license denial, he and MassDEP informed the Office of Appeals and Dispute Resolution (“OADR”) that they had negotiated a settlement agreement and requested a stay to finalize the terms of the agreement.  A short while later I allowed the Town of Belchertown’s request to become a “participant” in this appeal (as opposed to an intervener).  See 310 CMR 1.01(7).  MassDEP, Fuhrmann, and the Town later submitted a settlement agreement and proposed license, to last for a term of fifteen years, for consideration by the MassDEP Commissioner under 310 CMR 1.01(8)(c).  There was no showing that the parties had sought input on the settlement from the members of the public that previously opposed the license, with the exception of the Town’s Board of Selectmen.
    
MassDEP contended the settlement agreement was consistent with 310 CMR 9.00 and c. 91 because the proposed license included temporal conditions on Fuhrmann’s use.  Those conditions limit Fuhrmann’s days of use to Thursdays, Fridays, Saturdays, and U.S. holidays
 between May 15 and September 15.  The maximum time of use is limited to one hour on each of those days, with Fuhrmann choosing how the time is to be allocated during each day.  MassDEP asserted that the conditions addressed the public commenters’ “primary” concerns, which were focused on interference to public rights of swimming, boating, and fishing, when the course was being used.  The term of the proposed license was fifteen years.
  

The MassDEP Commissioner declined to adopt the settlement agreement and issue the proposed license.  Instead, the Commissioner adopted the Recommended Remand Decision, remanding the matter to me for further proceedings.  Remand was appropriate because there was insufficient evidence in the administrative record to determine whether the proposed license and settlement agreement are consistent with c. 91 and 310 CMR 9.00.  Numerous public comments had been submitted to the Town and WERO in opposition to the proposed slalom course and Fuhrmann’s application.  See Notice of Claim; Administrative Record, Basic Documents, public comment letters (filed March 24, 2014).  Those commenters were not parties to the appeal when the settlement agreement was reached.  At stake, however, are important public trust rights in the lake, established by the Legislature in G.L. c. 91 and effectuated by MassDEP in 310 CMR 9.00.
After remand, I allowed the Tri-Lakes Watershed Association’s motion to intervene as a party.  Tri-Lakes appeared pro se in opposition to the settlement agreement and proposed license. Tri-Lakes is a nonprofit corporation representing members’ interests with respect to Metacomet Lake, in addition to the two other lakes in Belchertown—Lake Holland and Arcadia Lake.  Its stated purpose is generally to protect and improve lake management and water quality.
  The motion to intervene was signed by Tri-Lake’s representative and President, Sean Gallagher, and forty-three other individuals, who are members of the association.  As an Intervener opposed to a proposed settlement agreement, Tri-Lakes had the burden of going forward and showing under 310 CMR 1.01(8)(c) that the settlement agreement and proposed license are inconsistent with law. 
Furhrmann, MassDEP, and Tri-Lakes submitted pre-filed written testimony and exhibits.  I held an adjudicatory hearing, during which the parties conducted cross examination and re-direct examination of the witnesses who appeared for the hearing.

The following witness testified on behalf of Tri-Lakes:

1. Keith W. Rattell.  Rattell has owned the lakefront real property on Lake Metacomet at 129 Metacomet Street, Belchertown for about ten years.  

2. Sandra Vyce.  Vyce’s family has owned the lakefront property on Lake Metacomet at 31 Poole Road, Belchertown, for over seventy years.

3. Kathi Smith.  Smith has owned lake front property on Lake Metacomet at 266 Bay Road, Belchertown, MA for approximately ten years.

4. LeeAnne Connolly.  Connolly is employed as the Belchertown Conservation Commission Administrator.  She testified on behalf of the Belchertown Conservation Commission.

5. Jenicca Gallagher.  Jenicca Gallagher has owned lake front property on Lake Metacomet at 61 Metacomet Street for close to three years.  She has been boating on Lake Metacomet for many years.

6. Sean Gallagher.  Sean Gallagher has owned lake front property Lake Metacomet at 61 Metacomet Street for close to three years.  He is the President of Tri-Lakes.  Before residing on the lake, he frequented it since he was a young child, using it for fishing, boating, swimming, and water skiing.

The following witnesses testified for Fuhrmann:

1. David Fuhrmann.  Fuhrmann has owned lakefront property on Lake Metacomet for over eight years.  

2. David Allen.  Allen resides in Marlboro, MA and is employed as a web developer.  He testified in his capacity as President of the Massachusetts Water Ski Association and a council member of the American Water Ski Association, Eastern Region.

3. Eric Scott.  Scott is the President and Chief Executive Officer of Island Water Sports, Inc. in Port Jefferson Station, New York.  Island Water Sports specializes in selling water ski boats, water ski equipment, and other water ski related services.  Fuhrman purchased his water ski boat from Scott.

4. Gerald Viens.  Viens has been a resident on Lake Metacomet for over 44 years.

5. Linda Cote.  Cote has resided on Lake Metacomet for 28 years.  Her property abuts Fuhrmann’s.  Fuhrmann provided pre-filed testimony from Cote, but she did not appear for cross examination.
The following witness testified for MassDEP:

1. David E. Hill.  Hill has been employed with MassDEP since 1998.  He has worked primarily in the Waterways program, reviewing applications for G.L. c. 91 licenses.  He holds a BS degree in Natural Resource Conservation.  Before working with MassDEP, he worked for 18 years as a land surveyor and wetland scientist.  Hill also has experience boating and waters skiing.
REGULATORY FRAMEWORK
At the heart of this appeal are the public trust rights in Lake Metacomet.  The importance of those rights has been long established in the Commonwealth, being embodied in the public trust doctrine and related laws.  “The public trust doctrine is an age-old concept with ancient roots.  [citation omitted]  In Massachusetts, it is expressed as the government's obligation to protect the public's interest in, among other things, navigation of the Commonwealth's waterways[,]”  which includes Great Ponds.  Trio Algarvio, Inc. v. Comm’r of the Dep’t of Envtl. Prot., 440 Mass. 94, 97 (2003).  It has long been established that the property rights of those who own property on a Great Pond extend only to the natural low water mark.  Matter of Rick Brooks, Docket No. 2005-009, Ruling on Legal Issues (DALA) (May 16, 2007), adopted by Final Decision (June 11, 2010) (citing numerous Massachusetts decisions from the Supreme Judicial Court).  “Under the public trust doctrine, the Commonwealth holds tidelands [and Great Ponds] in trust for the use of the public for, traditionally, fishing, fowling, and navigation.”  Moot v. Department of Envtl. Protection, 448 Mass. 340, 342-343, 861 N.E.2d 410 (2007), S.C., 456 Mass. 309 (2010).         
Rights of access in certain waterways are governed by G.L. c. 91 and the implementing regulations, 310 CMR 9.00. “The obligation to preserve the public trust and to protect the public's interest . . . has been delegated by the Legislature to [MassDEP], which, as charged in G. L. c. 91, § 2, 'shall act to preserve and protect the rights in tidelands [and Great Ponds] of the inhabitants of the commonwealth by ensuring that the tidelands [and Great Ponds] are utilized only for water-dependent uses or otherwise serve a proper public purpose'"  Moot, 448 Mass. at 342-343.  “General Laws c. 91 governs, among other things, water- and nonwater-dependent development in tidelands [and Great Ponds] and the public's right to use those lands. . . .”  Id.
Applying the public trust doctrine, MassDEP's Waterways Regulations state that the "title to land below that natural low water mark is held by the Commonwealth in trust for the public." 310 CMR 9.02 (Great Pond definition).  The Waterways Regulations "protect and promote the public's interest in . . . Great Ponds. . . in accordance with the public trust doctrine . . . [and] protect the public health, safety, and general welfare as it may be affected by any project in tidelands, great ponds, and non-tidal rivers and streams."  310 CMR 9.01(2)(a) and 9.01(2)(d).  

The Waterways Regulations govern the development of structures in Great Ponds.  Generally, no "structure shall be built or extended, or . . . other obstruction or encroachment made, in, over or upon the waters of any great pond below the natural high water mark" unless licensed by the Department.  G.L. c. 91 §§ 13 and 19; Matter of Rinaldi, Docket No. 2009-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).  MassDEP may not license a structure under c. 91 unless it has a “proper public purpose.”  This requirement means that: “No license or permit shall be issued by the Department for any project on . . . Great Ponds . . . unless said project serves a proper public purpose which provides greater benefit than detriment to the rights of the public in said lands.”  310 CMR 9.31(2).  If the structure is a water-dependent use project, it shall be presumed to meet the requirement that it have a proper public purpose under 310 CMR 9.31(2) and (2)(a).  This presumption, however, is rebuttable.  See 310 CMR 9.31(3)(a), 9.31(1)(d), and 9.35.  Here, because the water ski slalom course is a water-dependent use project, the primary issue in this appeal is whether the presumption has been rebutted.  Tri-Lakes contends that it has rebutted the presumption by submitting a preponderance of the evidence showing that the course itself or the traffic generated by it will significantly interfere with the public’s rights to use Lake Metacomet for all legal purposes, including fishing, swimming, and navigation (or boating).
THE BURDEN OF PROOF 

As the party challenging MassDEP’s issuance of a permit, the Intervener has the burden of going forward by producing credible evidence in support of its position.  Matter of Pioneer Valley Energy Center, LLC, Docket No. 2011-010, Recommended Final Decision (September 23, 2011), adopted by Final Decision (November 9, 2011); Matter of Rinaldi, Docket No. 2009-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Id.  

“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”  
FINDINGS OF FACT
For approximately eight years, Fuhrmann has owned waterfront property, including a seasonal residence, on Lake Metacomet at 87 Metacomet Street, Belchertown.  He spends time there on weekends and holidays, with his wife and two children.  He is an avid water skier, who skis competitively in approximately five competitions a year.  Fuhrmann PFT
, p. 2.  
Motorboats and water skiing are legal on Lake Metacomet.  Another submersible water ski slalom course was installed in the lake from about 1990 until 2012.  It was not licensed under c. 91.  Fuhrmann operated that course from his property from approximately 2006 until 2012.  Hearing V. 1, 47-48.  When Fuhrmann bought his Lake Metacomet property he believed that he would be able to continue using the preexisting course.  Fuhrmann PFT, p. 2.  He skied the course approximately thirty times per year.
The preexisting course was removed in about 2012, following numerous complaints from members of the public.  Fuhrmann PFT, p. 2.  It is undisputed that the course was unlicensed, but the parties disagree about the impetus for its removal.  Fuhrmann contends it was removed after another individual’s repeated use of a “wake board boat” in the course angered many residents and members of the public.  Fuhrmann PFT, p. 3.  A wake board boat is designed to create a large wake so that it can tow a person on a wakeboard who can do aerials and other stunts on the large wake. Fuhrmann contends that the complainants asserted the wakeboard boat’s noise and large wake, and the owner’s reckless conduct, significantly interfered with their use and enjoyment of the lake.  Tri-Lakes, on the other hand, contends that the complainants were equally unhappy with Fuhrmann’s use of his water ski boat in the slalom course.     

After the original course was removed in about 2012, Fuhrmann filed his c. 91 license application with WERO, seeking to install a similar submersible water ski slalom course in the same location as the preexisting course.      


Lake Metacomet is relatively small in area—it is approximately 2,250 feet long and ranges from 675 to 1,000 feet wide.  Hill PFT, Exhibit A.  It has an area of approximately 74 acres, but there is some evidence showing it may have filled in over the years and has consequently diminished in size to as small as 52 acres.  Gallagher Rebuttal PFT; Rattell PFT.  It is not necessary to precisely find the total surface area, only that the area ranges from approximately 52 to 74 acres.   
The lake has an unusual configuration, looking somewhat like the classic peanut shell or a round balloon constricted in the center—narrow in the center and bulging at each end.  The narrowest span is at approximately the midpoint of the lake’s length, where a landform about 300 feet wide juts toward the lake’s middle, narrowing the center width to approximately 675 feet.  Access to the lake is available to the public via a public boat launch.

The proposed water ski course would travel along an imaginary centerline of the longest part of the lake, roughly bisecting the lake and parallel to the longest shorelines.  It would be placed as close to the center of the lake as possible.  Hearing V. 3, 51.  It would occupy an area that would be 850 feet long and 75 feet wide, approximately 63,750 square feet.  The course would be demarcated by 22 inflatable rubber buoys, each 8 inches in diameter.  Much of the course would also be located at the narrowest part of the lake (where it is “pinched” at the midpoint of its length), causing it to be approximately 300 feet (or a third of a football field) from the northwestern shore and the southeastern landform that juts into the lake.
  Hill PFT, Exhibit A.  At either end of the course there would be clearance from the shore of approximately 700 feet.  Fuhrmann PFT, p. 5.  
When not in use, the buoys, which would be tethered to the lake bottom, would deflate and sink to the bottom, to a depth of about 14 to 16 feet.  Hill PFT, p. 4.  When in use, the buoys would inflate pneumatically via an underwater air line that is one-quarter of an inch in diameter and connected to a compressor located on Fuhrmann’s lake front property.   With the prior course, Fuhrmann generally surfaced the course between 10:00 a.m. and 12:00 p.m. and occasionally (about 20% of the time) in the evening, at dusk.  Hearing V. 3, 44.  
When the buoys are inflated, the course would be deployed and used for approximately 30 to 60 minutes.  Hearing V. 3, 59.  When in use the buoys are the only part of the structure above the water surface.  Fuhrmann PFT, p. 4.  The buoys are individually connected by elastic cables to an elaborate underwater framework of PVC pipes and cables that generally create a 75 by 850 foot rectangle that symmetrically anchors and spaces the buoys to create the slalom course.  The PVC pipes and cables are about 5 to 8 feet below the surface when the buoys are inflated.  The PVC pipes, which appear to be about two inches in diameter, lie horizontal to the lake bed and act as spacers between the buoys to keep them the fixed and precisely designed distances apart.  The entire structure is anchored at each end with steel cables that are affixed to the lake bottom by two anchors.  
When in use, the skier weaves through the buoys, travelling rapidly and turning sharply around buoys, alternating or zigzagging from one side of the rectangle to the other, for the entire length of the course.  Below in Figure 1 is a depiction of the course that was attached to Fuhrmann’s testimony, titled “Wally Course – 8 Buoy System.”
Figure 1:
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When the course is being used it is effectively extended at either end by the distance necessary for the boat and skier to exit and turn and for the boat to “set-up” the skier when entering the course.  The set-up distance is necessary to pull the skier up on the water’s surface and prepare the skier for entry into the course.  The optimal set-up distance is approximately 400 to 600 feet, leaving only 100 to 300 feet to the shore.  Hearing V. 3, 35-37. 
When WERO considered Fuhrmann’s license application it found the course was a water-dependent use project.  As a consequence, under the Waterways regulations, the course was presumed to meet the requirement that it have a proper public purpose under 310 CMR 9.31(2) and (2)(a).  WERO, however, denied the license after it found that the presumption had been rebutted for several reasons under 310 CMR 9.31(3)(a), 9.31(1)(d), and 9.35.  In particular, it found the course would violate 310 CMR 9.35(2)(a).  That provision prohibits structures that generate water-borne traffic that would significantly interfere with other water-borne traffic.  In other words, WERO necessarily found that using the slalom course for its intended purpose would significantly interfere with other water-borne traffic’s rights of navigation.  WERO further found that the project violated the requirement that the project not impair in a significant manner the ability of the public to pass freely upon the Waterways.  310 CMR 9.35(2)(A)(1)(J).  It also found the project violated the public rights of free passage without significant interference over and through the water under 310 CMR 9.35(2)(b).  That right includes the right to float on, swim in, or otherwise move freely within the water column without touching the bottom.  Last, it found the project violated the public rights to fish and fowl without significant interference under 310 CMR 9.35(3)(a).
DISCUSSION

The purposes of 310 CMR 9.00 explicitly include: (1) the protection and promotion of the public’s interest in Lake Metacomet under the public trust doctrine and (2) the protection of the public health, safety, and general welfare as it may be affect by any project in the lake.  310 CMR 9.01(2)(a) and (c).  The project, i.e. the submersible slalom course, must preserve public rights of access associated with fishing, fowling, navigation, swimming, boating, and the public’s right to use Lake Metacomet for any lawful purpose.  310 CMR 9.10(2).  

No license or permit shall be issued for any project in a Great Pond unless the project serves a proper public purpose which provides greater benefit than detriment to the rights of the public in the Great Pond.  310 CMR 9.31(2).  Here, it must be presumed that this balancing requirement—that the project serves a proper public purpose which provides greater benefit than detriment to the rights of the public in the Great Pond—is met because the project is a water dependent use.  310 CMR 9.31(2)(a).  Thus, the issues to be adjudicated are whether this presumption has been overcome under 310 CMR 9.31(3)(a) because a preponderance of the evidence shows that:

(1) Water-borne traffic generated by the slalom course, as proposed in the Settlement Agreement and proposed License, will significantly interfere with other water-borne traffic in the area
; or  

(2) The structural components of the slalom course itself, as proposed in the Settlement Agreement and proposed License, will significantly interfere with the public’s right to use the lake for any legal purpose, including fishing, fowling, and navigation (via boat, swimming, or other legal means).

I.
Water-borne traffic generated by the slalom course, as proposed in the Settlement Agreement and proposed License, will significantly interfere with other water-borne traffic in the area.
A.
The nature of the waterborne traffic.

The first issue concerns whether traffic generated by the course will significantly interfere with other water borne traffic in the area.  The traffic generated by the course would generally consist of the following: A motorboat setting-up a skier from approximately 400 to 600 feet outside one end of the course, approximately 100 to 300 feet from shore. 
  Once set-up, the boat would pull the water skier into and through the course at approximately 30 to 35 m.p.h., allowing the skier to slalom around the buoys.  At the end of the course, the boat would generally turn around with the same skier and travel through the course again, repeating this pattern until the skier becomes physically exhausted.  A new skier could then start the same process.  Under the proposed license, this could occur repeatedly for up to an hour a day, Thursday through Saturday, and legal holidays, from May 15 until September 15.  Hearing V. 3, 27:00.  
Witnesses detailed how the character of boat traffic generated by the preexisting course was significantly different from traffic occurring without a course.  Some of the witness testimony improperly focused on unsafe boating practices associated with the course.  While it is appropriate to consider the waterborne traffic generated by the proper use of the course, it is inappropriate in this appeal to consider evidence of interference based upon unsafe boating practices associated with the course.  Regulation of unsafe boating practices is outside the jurisdiction of c. 91 and 310 CMR 9.00 and MassDEP.  Instead, they are regulated under G.L. c. 90B and 323 CMR 2.00, which are enforced by Massachusetts Environmental Police Officers, harbormasters, police officers assigned to harbor patrol, fish and game wardens, state police officers, and town police and harbormasters.  G.L. c. 90B § 12.  I have therefore not credited any evidence and objections to the course that are based on unsafe boating practices.  Likewise, I have not credited testimony concerning alleged unsafe boating practices by others outside the course; this includes assertions by Fuhrmann, MassDEP, and the Intervener regarding unsafe boating practices of others outside the course.  Instead, I have focused solely upon water borne traffic that uses the course as intended and consistent with the laws governing boater safety. 
  

In addition, DEP also generally contends that the public’s perception of interference from use of the course is generally concerned with boater safety laws, over which DEP has no jurisdiction.  To be clear, the safety issue is not as black and white as DEP would have it.  The boater safety laws DEP points to, G.L. c. 90B and 323 CMR 2.00, govern the operation of motorboats, not the siting of structures in a waterway.  The latter falls within DEP’s jurisdiction under c. 91 and 310 CMR 9.00.  DEP has an explicit regulatory obligation to site those structures such that the legal and reasonably foreseeable waterborne traffic associated with them does not significantly interfere with the public trust rights in the lake.  See 310 CMR 9.35(2)(a)1.g.  DEP’s assertion that this case is really about boater safety laws over which it has no jurisdiction could conceivably be claimed in every case where waterborne traffic from a structure significantly conflicts with other waterborne traffic—DEP could theoretically leave the structure in place and defer to boater safety laws and their enforcement to possibly resolve the conflicts.  But it is because a structure’s license is at issue, that DEP must appropriately exercise its regulatory charge and either deny the license or add appropriate conditions.  To emphasize, that regulatory charge includes the “protection and promotion of the public health, safety, and general welfare as it may be affected by any project in the lake.”  310 CMR 9.01(2)(c) (emphasis added).  
Types of Interference.  The project has generated considerable public discussion and input, which is important in this case where public trust rights for a large surface area of a small lake are at issue.
  Several witnesses based their testimony on their experiences with the prior course, which was operated from Fuhrmann’s property from 2006 until it was removed in 2012.  The Belchertown Conservation Commission provided testimony on behalf of Tri-Lakes, stating: it had “serious concerns about the public safety and the exclusionary nature of the water course on the other users of the lake.  The Commission supports a multiple use policy for all Town water bodies.  When this waterskiing course is in use, it is nearly impossible for other lake activities to co-exist.  Residents can no longer swim, fish, small boats turn near shore or exit the waterbody to avoid possible swamping . . . .”  Connolly/Commission PFT.  Connolly testified on behalf of the Commission that this interference is different from other boating activities not using the course because the boats using the course travel at much higher speeds.  Hearing V. 2, 1:06-1:08.  The Commission’s testimony is partially based upon complaints Connolly has received from the public regarding the course and partially based upon the positions of individual commissioners for the Town.  Hearing V. 2, 1:08-1:12.  She also expressed concerns about water skiers generally interfering with others.  Id.  
Several individuals who have frequently used the lake for many years testified on behalf of Tri-Lakes, providing corroborating, persuasive testimony.  They believed that the lake was too small and busy to accommodate the proposed course without its use causing significant interference with other users.  Rattell PFT; Vyce PFT; Smith PFT; J. Gallagher PFT; S. Gallagher PFT.  
Smith testified that the “lake is often used by kayakers, swimmers and people who come to the lake for a peaceful day of fishing.”  Smith PFT.  Ratelle testified that people like to swim throughout the entire lake, but particularly in the middle where it is deeper, and where the course is located.  Hearing V. 1, 43-44.   People also prefer to fish in the middle of the lake because it is deeper than most other parts of the lake.  Hearing V. 2, 1:32-1:34.
Smith testified that allowing the course would be like “putting a high-speed race track in the middle of a small family park.”  Smith PFT.  In her experience, “[w]hen the water skiing course is in use, the water skiing completely takes over the lake.”  Smith PFT.  She also believes the lake is already too small and congested with activities such as waterskiing generally and tubing (a motor boat pulling and individual floating on an inflated inner tube).  Hearing V. 2, 13-17.
A number of witnesses testified to how the deployment and surfacing of the course signaled that its water borne traffic was imminent and impacted people’s use of the lake.  They testified to experiences where either they or other members of the public were in the middle of the lake using it for various purposes when the course’s buoys rose unexpectedly to the surface around or near the lake users.  S. Gallagher PFT, p. 1.  In Sean Gallagher’s experience it did not matter whether the lake user was in the location of the course and engaged in some sort of activity—the person who inflated the buoys from Fuhrmann’s property would do so regardless whether people were swimming or boating in the middle.  Hearing V. 2, 1:32-1:34.  Gallagher testified that “a reasonable person would not feel welcome to stay where they were if this were to happen (and it has) although it is their right to stay anchored and fish.”  S. Gallagher PFT, p. 1.  Gallagher’s testimony concerning the reasonable user’s perception is based upon his experiences and the numerous times he has observed this occurring to others—people became frustrated, sort of threw up their hands, and left the area.  Hearing V. 2, 1:28-1:30.  Sean Gallagher also testified to an incident where he observed a boater who did not move when the buoys rose to the surface.  In response, someone in a water ski boat drove out and told the person they had ten [expletive] minutes to move.  Hearing V. 2, 1:30-1:33.  Gallagher did not specifically recall the identity of the person in the boat, but it could have been Fuhrmann.  Id.   Fuhrmann denied it was him.  Hearing V. 3, 47.   
Rattell corroborated Gallagher.  He testified that people like to use the center of the lake for various activities, such as swimming, fishing, or lounging, but they cannot do that while the course is in use.  Hearing V. 1, 28:00-31:00.  He testified that on the typical day when the buoys rise to the surface the people in the vicinity of the buoys become disappointed, everyone generally clears out of the way and all activity on the lake ceases because the lake is so small.  Hearing V. 1, 12-20, 44-46, 47-49, 47-50, 54-56; Hearing V. 2, 1:29-1:31.  This includes the many lake users who do not own lakeside property, and instead are accessing the lake via the public boat ramp, most commonly to canoe, kayak, or swim.  Hearing V. 1, 47-50.  He testified that he has observed the buoys rise to the surface at just about any time during the day.  Hearing V. 1, 47-50, 54-56.  Of the thirty to sixty times Rattell has seen the slalom course in use he has observed that about 75% of the time people using the lake for other activities move out of the area of the course after it rises to the surface.  Hearing V. 1, 19-20.  The lake users either left and docked their boats, moved to a corner of the lake, or went to the public boat ramp to remove their boat for the day.  Hearing V. 1, 20-21.  In the meantime, the water ski boat would generally travel back and forth at a high rate of speed for about an hour through the slalom course pulling a skier as the skier makes slalom turns around the buoys.  Hearing V. 1, 26-28, 43-44.  The “aggressive,” fast and repeated paths through the course cause concern among those who find themselves in or near the course.  Hearing V. 1, 42-44; Hearing V. 2, 1:29-1:31.  
Smith perceived the buoys’ rise to the surface as establishing exclusive territory or ownership of that portion of the lake for waterskiing.  Hearing V. 2, 6-8, 20-22.  On at least five occasions she was swimming in the middle of the lake when the buoys rose to the surface.  Hearing V. 2, 6-8, 20-22.  When this occurred she promptly swam to shore because the activity of using the course for slalom skiing (the intended purpose) would cause a lot of waves and feel unsafe.  Hearing V. 2, 9-10.  Other times, when she was swimming across the lake for exercise and the buoys rose, she would change her direction in order to swim around the course.  Hearing V. 2, 9-10.   On other occasions, she and her family have pushed their wooden float farther out from the shore and closer to the middle of the lake; they were swimming off of it when the buoys rose near them and they felt that they had to move.  They prefer swimming out near the center because it is the one of the few areas of the lake where one can swim deeply.  Hearing V. 2, 6-9.  Smith testified that she is also fearful generally of all motorboats pulling waterskiers or tubers even when there is no course.  She believes the lake is too small for that type of activity.  Hearing V. 2, 4-6, 23-24.
Jenicca Gallagher’s testimony addressed the temporal limitation on Fuhrman’s use.  She  testified that by allowing Fuhrmann to choose the time when he desired to use the course enabled him to “control and have exclusive use of an area equal to approximately 71,250 square feet in a body of water with public boat access.  When in use the water borne traffic from the course will reduce the area for others to approximately 500 feet on either end of the lake and only 260 feet along the narrow portion.”   J. Gallagher PFT.
Smith and Vyce provided testimony that elaborated on the broader impact of licensing the course even with the temporal limitation.  They expressed the general question that if one family is permitted to reserve a large part of the lake bottom and surface for their personal use, what is there to stop others from doing the same?  Vyce PFT, p. 2.  Vyce testified that the “whole concept of a private slalom ski course on a public waterway does not serve a proper public purpose.”  Vyce PFT, p. 2 (emphasis omitted).  Smith testified that “[p]ermitting this course for use would be moving in the wrong direction.  It allows one family to have dominance over an area of the lake (the course) during the time that they are using it, and this seems to be an unfair use of a small public lake which should be available for the recreational use and enjoyment of all.”  Smith PFT.


Vyce testified that the water ski boat travels so quickly back and forth through the course it is difficult to travel safely across it.  Vyce’s lakeshore property is on the point at roughly the midpoint of the length of the lake, a relatively close location that provides a good vantage point.  She testified that it is very difficult for someone who is swimming, kayaking, or canoeing to travel across the course while it is in use.  Hearing V. 2, 34-36.  Vyce has been using this property for approximately seventy years and she did not believe her water use was interfered with until the course was established, creating the rapid, back and forth traffic in front of her house.  Hearing V. 2, 42-44.  The rapid back and forth trips distinguish use of the course from other slower boating activity that travels counterclockwise around the lake.

Witnesses also testified to other impacts from the proper use of the course that interfered with people’s use of the lake.  One witness believed that the repetitive passage through the course generated large waves that interfered with others’ use of the area.  Hearing V. 2, 47-50, 54-56.   Witnesses testified that the ordinary use of the course, i.e. the ski boat travelling back and forth through the course with a skier making extremely sharp turns around the slalom buoys, can cause large waves and spray, resulting in the swamping or spraying of water on canoes, kayaks, and other boats in the vicinity of the course.  Hearing V. 2, 1-3; Hearing V. 1, 32-34, 53-56; Vyce PFT; Hearing V. 2, 32-35.  On at least one of these incidents, Fuhrmann was driving the boat when the skier’s spray from turning sharply around the buoy soaked people on a boat.  Hearing V. 3, 54-55.  After he was confronted by the affected individuals he apologized to them. Hearing 3, 54-55.   

B.
Fuhrmann’s and MassDEP’s responses.

Waterborne Traffic?   Fuhrmann and MassDEP asserted that it was inappropriate to adjudicate the extent to which the proper use of the course interfered with other lake users.  They argue water skiing on the lake is legal, Fuhrmann’s boat is on the lake with or without the course, and Fuhrmann and others will water ski with or without the course.   Fuhrmann PFT, p. 7; Hearing V. 3, 54-55.  As a consequence,  Fuhrmann and MassDEP assert the amount of water borne traffic would be the same, with or without the course.  Hill PFT, p. 11; Hearing V. 3, 54-55.  They contend that water borne traffic would only be an issue if, for example, the course was being used as a commercial enterprise and drawing an increased volume of new boat traffic to the lake to use the course.  Hearing V. 4, 31-32.     
That argument is inconsistent with the plain terms and intent of the regulations.  The intent of the regulations is to protect and promote the public’s use in the lake and the public health, safety, and general welfare as it may be affected by any project in the lake.  310 CMR 9.01(2)(a) and (c).  The regulations specifically prohibit MassDEP from permitting projects that will “generate water-borne traffic that would substantially interfere with other water-borne traffic in the area at present, or in the future as may be evidenced by documented projections.”  310 CMR 9.35(2)(a)1.g.  
The plain terms of these regulations are not limited to or focused upon whether there is a net increase in the volume of waterborne traffic from a project.  Had that been the intent, the regulations would have so stated.  Instead, the regulations are focused on impacts to public use that flow from a licensed project’s water borne traffic.  Those impacts may be from existing waterborne traffic that is altered by the project in such a way that it creates a new type or character of waterborne traffic that significantly interferes with the public’s rights.  When licensing a project MassDEP must consider how the project will alter water borne traffic, and whether the altered water borne traffic would significantly interfere with other waterborne traffic.  
In this case, a preponderance of the evidence demonstrated that the course created a type of water borne traffic that does not exist without the course.  That type of traffic was characterized by witnesses as beginning with the rise of the course, followed by repeated and enduring high speed boat trips, rapidly and aggressively occurring back and forth in the course along almost the entire length of the midsection of the lake.  It includes almost the entire midsection because of the distances the boat travels beyond the ends of the course—coming as close as 100 to 300 feet to each shore at the ends of the course.  Behind the boat is a skier who is rapidly and “aggressively” making sharp turns around the outside of the buoys, generating walls of water spray that lands outside the course.  As Smith testified, allowing the course would be like “putting a high-speed race track in the middle of a small family park.”  Smith PFT.  As she and other Tri-Lakes witnesses testified, “when the water skiing course is in use, the water skiing completely takes over the lake.”  Smith PFT.  In contrast, there was scant evidence that this occurred without the course.  
While it is true that Fuhrmann could drive his boat in the same manner without the course, the licensing of a slalom course officially and visibly sanctions this type of inherently “aggressive” activity (as witnesses repeatedly characterized it) for a 63,750 square foot rectangle that stretches across the center portion of a small publicly owned lake for over the length of a football field.
  The water borne traffic impact is analogous to licensing in the busy center of a small lake any other structure that officially demarcates and alters a specific flow of traffic.  In both instances, the project signals a new type of traffic flow, which affects the existing traffic flow; it generates a different type of water borne traffic that could significantly impact existing public uses.  In fact, MassDEP witness Hill testified that he would consider whether waterborne traffic was causing an interference if there were something that altered traffic such that there was effectively a new channel, like a high volume of boat traffic going to a new marina.  Hearing V. 4, 31-32; 1:01.  But that is a distinction without a difference.  Whether interference is from several boats travelling along a course or one boat travelling back and forth at a high rate of speed, the public could reasonably interpret it as a significant interference with existing waterborne traffic.

 In contrast, the evidence demonstrated persuasively that motorboats travelling without a slalom course generally travel on this lake in a distinctly non-linear and slower manner.  Rather than their course of travel being dictated by a rectangle of buoys occupying a specific area of the lake, it is guided by their desire to navigate to and through areas where there was little to no traffic or people.  Witnesses who operated motorboats with or without someone being pulled described how they would generally travel counterclockwise around the lake and seek out areas of the lake that were not being used by others.  Also, it is common for motorboats outside the course, to travel much more slowly than boats in the course, at approximately 15 to 20 m.p.h.  Kayaks and canoes travel even more slowly.  Hearing V. 2, 48-58; Hearing V. 2, 1:22-23; Hearing V. 2, 34-40; Hearing V. 1, 21-24; Hearing V. 1, 39-40; Hearing V. 1, 39-40; Hearing V. 2, 3-4.
Interference.  One factor that considerably bolsters Fuhrmann’s assertion that his use of the course does not significantly interfere with other waterborne traffic, is the condition in the proposed license limiting the amount of time that he can use the course.  As Fuhrmann and MassDEP point out, the amount of time that Fuhrmann is allowed to use the course is extremely limited.  Hill PFT, pp. 11-12.  Unfortunately, however, that total time limitation by itself will not alleviate the primary problems, as discussed below.
In addition to the time limitation, MassDEP and Fuhrmann assert that there are several factors showing the waterborne traffic generated by the course will not significantly interfere with public uses.  Fuhrmann first testified that he only skis when there is little to no boat traffic because he “require[s] calm, flat water to safely cut and turn to practice for competitions.”   Fuhrmann PFT, p. 3; Allen PFT, p. 6; Viens PFT, p. 2; Hearing V. 3, 32-33, 46-48.  He emphasized that he prefers to ski when there is “absolutely no one” out on the lake, so there is no interference.  Hearing V. 3, 46-48.  MassDEP witness Hill testified that he assumed Fuhrmann looks out onto the lake to make sure no one is on the lake in the vicinity of the course before activating it.  He does not think that Fuhrmann would “intentionally [activate the course with people in its vicinity] to drive people out.”  Hearing V. 4, 18-19.  

  The administrative record, however, does not support either Fuhrmann’s or Hill’s positions.  Several witnesses testified to many instances when they or other members of the public would be using the middle of the lake for swimming, fishing, kayaking, or canoeing, only to have the course suddenly rise to the surface around or near them.  Because Fuhrmann must have looked out onto the lake to determine if it was calm enough to ski, it can be reasonably inferred that he observed these people on the lake in the vicinity of the course when he activated the course.  In fact, Fuhrmann’s subsequent testimony supports this inference; his testimony equivocated on his earlier position that he only skis when “absolutely no one” is on the lake.  When asked if he ever raised the course when others were in or near the course, he evaded the question and changed his testimony to only skiing when there are no power boats.  Hearing V. 3, 59-1:01.  He did not deny activating the course while others were in or near the path of the course.  His testimony reflects that he is generally focused on whether there are powerboats on the lake because they create waves, making it too rough for him to ski, and not whether use of the course would significantly interfere with other ongoing legal uses in or near the course.  Hearing V. 3, 59-1:01.
The inconsistencies in Fuhrmann’s testimony are not isolated to when he deploys the course.  Inconsistencies also arose relative to the length of the course Fuhrmann intends to install.  Although Fuhrmann and his expert witness Eric Scott testified that the course length would be the “standard” 850 feet, the course depiction provided by Fuhrmann (“Wally Course”) with his testimony provides that the course would be an eight buoy course of 341 meters in length, or 1118.77 feet.  The depiction also states that the standard 6 buoy course is 369 meters long, or 1210.63 feet.  Fuhrmann PFT, Exhibit B.  In addition, the sketch of the lake and the course that that Fuhrmann proposed with his license includes a handwritten notation adjacent to the depiction of an 850 foot course stating that Fuhrmann’s course will be 950 feet long.  See Appendix C: Simplified License Plan, p. 1 (filed January 31, 2014).  In a supplemental affidavit responding to my inquiry regarding these discrepancies, Fuhrmann stated that the 950 foot proposal was a “mathematical error”; it is not clear why any math had to be performed if Fuhrmann intended to install the standard 850 foot course.  See Memorandum in Response to Order Regarding Additional Evidence and Supporting  Affidavit (filed January 23, 2015).   Fuhrmann also claimed that the “Wally Course” depictions he submitted of “standard” dimensions are “incorrect,” because they include features he does not desire, and he only included this material to help illustrate the course and its structural components.  Id.; Figure 1, supra. (Wally Course).  
MassDEP witness Hill testified that he disagreed with Tri-Lakes witnesses’ testimony that the use of the course significantly interferes with their use of the lake.  He believes that the raising and use of the course should not interfere with the public’s usage.  He contends that the public should not leave the area if the course is raised around or near them, i.e. they have the right-of-way under applicable boating laws and practices to remain in place.  Hill also stated that even though several individuals testified to how it is common practice for lake users to move out of the area, boater safety laws dictate that they have the right to remain in place, and Fuhrmann must yield to them and their use.  Hill PFT, p. 12.  Further, Hill disagrees with their testimony that they cannot reasonably cross the course while it is in use, even if they are swimming, kayaking, or canoeing.  Hill PFT, ¶¶ 15-19.  

I credit the Tri-Lakes’ witness testimony on the preceding points.  Although Hill may be correct that a boat or swimmer occupying the course can properly remain in place, the reality is that the deployment and use of the course interferes with others’ ongoing use of the lake.  I find that Tri-Lakes witnesses’ testimony of their and the public’s responses to the deployment and use of the course represent reasonable responses under the circumstances, even though boating rights-of-way and laws may provide otherwise.  I find that they and members of the public reasonably perceived the imminent entry of the water ski boat into the course, interfering with their ongoing activities.  Chapter 91 and the Waterways regulations are focused on the balancing of legal public uses and what is objectively reasonable under the circumstances.  DEP must site projects in furtherance of the “protection and promotion of the public health, safety, and general welfare as it may be affected by any project in the lake.”  310 CMR 9.01(2)(c) (emphasis added).   

It is indisputable that Hill has significant experience with c. 91, the Waterways regulations, and boating generally.  He is very qualified to testify on matters he has come to know extremely well in the course of his tenure at MassDEP—the licensing of waterfront structures, such as docks, piers, and seawalls on coastal waters.  In addition, he has had some experience with licensing docks and similar structures on Great Ponds.  He considers himself a “competent boater” who has water skied and once operated a boat towing a skier.  He has also observed other recreational activities on Great Ponds, including skiing.

Unfortunately, however, the foundation laid for his testimony in this matter is inadequate, particularly in comparison to the years of observation from lake residents.  Indeed, Hill has no experience regarding: (1) the impact of this type of course and its use on the public in Lake Metacomet; (2) the licensing of water ski slalom courses generally; (3) the licensing of water ski slalom courses on small, densely populated Great Ponds; (4) the impacts on the public from a slalom course being raised and subsequently used; and (5) Lake Metacomet’s usage or traffic patterns.  His experience on Lake Metacomet was limited to a two-hour site visit on a day when there was no one on the lake until the end of his visit, when he observed a boat slowly navigating around the lake’s perimeter.  
Hill’s testimony discounting claims of interference with fishermen because he believes they generally fish on the lake’s perimeter is directly at odds with testimony that in this particular lake people tend to fish in the lake’s center because it is deeper.  Hearing V. 4, 34-36.  His testimony that in his opinion people can readily swim, canoe, or kayak across the course while it is in use is at odds with the testimony of several witnesses who had direct personal experiences.  In fact, Hill has no personal experience witnessing the use of water ski slalom courses and attempts to cross them; he has only seen a water ski slalom course in use on television and a YouTube video.  Hearing V. 4, 33-35, 49-50; Hill PFT, p. 5.  Sometimes when a witness lacks an adequate evidentiary foundation based upon personal observation or experience, that can be overcome through establishment of some sort of objective analysis.  That does not exist here.  There are generally no objective analytical bases for Hill’s testimony, such as calculations pertaining to how much time one would have to swim or boat across the course between passes of the water ski boat.   

Despite not having any experience observing the use of the type of course at issue or water ski slalom courses generally, on actively used small lakes, Hill’s testimony goes further than supporting the proposed license.  He testified that he did not believe it was necessary to restrict Fuhrmann’s use of the slalom course in any way.  In his opinion, Fuhrmann should be able to use the course all day long, travelling back and forth across the lake at approximately 35 m.p.h without stopping.  Hearing V. 4, 26-27; 42-45.  Hill also testified that when he considered the course he viewed its occupation as only the square footage occupied by the physical space of the buoys and the one-quarter inch connecting lines themselves (for a total of 7.6 square feet).  MassDEP Closing Brief, p. 17.  He denied that the area of the course occupied a much larger area.  He did this even though the square footage occupied by the rectangular area of the course equals approximately 63,750 square feet.  He testified that he only reviewed the physical structure and assessed an occupation fee based upon the physical components because that is how the program works.  Hearing V. 4, 28-30.  While that may be how the program assesses fees, the course’s footprint on the bottom of the lake and the lake’s surface are vastly greater than 7.6 square feet.  See 310 CMR 9.16.
For comparative purposes, and in stark contrast to the preceding testimony, the State of Connecticut’s consideration of water ski slalom courses led it to pass a law prohibiting courses on public water bodies of less than 100 acres.
  See CT Gen Stat § 15-134 (2012).  Connecticut’s Department of Energy and Environmental Protection also promulgated guidance for siting slalom courses: the “minimum distance to the nearest shore, house, dock, observation platform, mooring, dam, any physical object, other permitted slalom course/jump, boat launch, swim area or area of human activity from the water-skier or vessel during any phase of water-skiing shall be no less than one hundred feet (100').” 
  (emphasis added).  Wisconsin’s consideration of slalom course’s led it to prohibit a course if any of the riparian owners whose property the course will lie in front of object to its placement.
  Wis. Admin. Code § NR 5.09(7)(c).  As a consequence, under either Connecticut or Wisconsin law, the proposed course would not be permitted.

Fuhrmann’s next reason for asserting that traffic created by the course will not interfere with public uses is that his boat creates “virtually no wake.”   PFT, p. 3; Scott PFT, p. 2.  In fact, specialized water ski boats are designed to create as small of a wake as possible. Allen PFT, p. 6.  Fuhrmann’s case included three witnesses who emphasized that Fuhrmann’s boat creates little to no wake.  I find that the administrative record supports this position, but it is somewhat beside the point.  There was little to no testimony from Tri-Lakes claiming that the wake of Fuhrmann’s water ski boat interfered with their usage.
Fuhrmann and one of his witnesses, David Allen, also testified that there were other water ski courses (as many as fifteen) on other lakes in Massachusetts.  They testified that at least one of those lakes was similar in size to Lake Metacomet.  Their position is that because there may be courses on those lakes and they are unaware of significant public interference, it should be inferred that there will not be significant interference caused by the course proposed for Lake Metacomet.  But these positions are problematic for Fuhrmann for a number of reasons, leading me to attach no weight to them.  First, there is almost no reliable evidence showing that the other lakes and courses are similar in all material respects, including: (1) size, (2) configuration, or length and width, of the waterbody, (3) extent of public usage where the course if located, (4) type of public usage where the course if located, (5) placement of course relative to existing traffic flow in the lake, and (6) type of course, i.e. whether the course is submersible and deployed when the public is actively using the lake in or proximate to the course.
  There is also no evidence concerning the extent to which Fuhrmann and Allen investigated the other courses’ interference with other public uses.  Fuhrmann provided only conclusory testimony that “none” of the courses have “significantly interfered with the public rights of navigation or fishing and fowling.”  Fuhrmann PFT, p. 7.  This absence of an adequate evidentiary foundation for the other alleged courses precludes the establishment of any reliable inferences to be drawn from them.  See Croall v. Massachusetts Bay Transp. Authority, 26 Mass. App. Ct. 957, 959 (1988) (“The use of evidence of similar occurrences, however, is suspect and subject to rigorous standards for the laying of a foundation that the circumstances were, indeed, substantially identical.”); McKinnon v. Skil Corp., 638 F.2d 270 (1981) (for evidence relating to other accidents to be sufficiently reliable the party seeking to rely on it must show that conditions were substantially similar);  Pittman v. Littlefield, 438 F.2d 659 (1971) (for the absence of evidence of prior accidents to be sufficiently reliable the party seeking to rely on it must show that conditions were substantially similar to those prevailing at the time of the accident).
Fuhrmann provided testimony and argument that it is safer to have water skiers in a slalom course as opposed to free-skiing counter clockwise around the lake.  The course clearly marks a predictable path for the boat and skier to follow at a constant speed.  Allen PFT, p. 7; Scott PFT, p. 2; Viens PFT, p. 3.  That may be true, but this testimony and argument miss the mark, addressing the wrong question.  Instead, the question is whether the use of the course significantly interferes with the public’s use of the lake.  Although the slalom ski course may provide a predictable path for high speed, slalom skiing, it is the official licensing and sanctioning of that specific path, and its reservation for one user, that leads to Tri-Lakes’ claim that it significantly interferes with other uses in the lake.  As Smith testified, a license would allow Fuhrmann to have an officially sanctioned and demarcated private race track in the middle of the lake.  The result is that lake users leave the area when the buoys rise and the course is used.  Thus, the correct focus is whether the use of the visibly established course is reasonably perceived as significantly interfering with other legal uses.    
Allen and Scott testified generally to their experience in the water ski industry.  Allen testified that in his 31 years of involvement with ski courses he is not aware of any accidents caused by a ski course nor has he heard of any ski course interfering with swimmers, boaters, or fisherman.  Allen PFT, pp. 5.  Scott also testified that in many years of experience in the water ski industry he has “never observed a water ski slalom course interfering with the public’s use of a lake for other recreational activities in any way.”  Scott PFT, p. 2.  While I appreciate Allen’s and Scott’s views and experience, there is little probative value in their testimony.  Neither individual has direct experience with the issues in this appeal for Lake Metacomet.  There is an insufficient foundation establishing the extent to which Allen or Scott would be aware of these issues or investigated these issues for circumstances similar to those here.  Allen’s experience is primarily related to official water ski events.  Allen PFT, p. 2.  In addition, their testimony was primarily focused on the extent to which the physical structure of the course itself interferes with other uses.  Neither Allen nor Scott testified to having personal knowledge of how the public responds when Fuhrmann deploys and then uses the course and how that impacts other uses on Lake Metacomet.  Neither witness testified to how they might have become aware of cases involving interference from the use of courses in the ordinary course of their water ski related work.  I also note that Scott is a friend of Fuhrmann’s and he has a business relationship with him (he sold Fuhrmann a water ski boat), and he continues to operate his water ski business, where he has “sold thousands of water ski and wakeboard boats to customers, including David Fuhrmann.”  Scott PFT, p. 1.
Viens testified that in the years that he observed the prior course he “never observed it to interfere with the public’s use of the lake for other recreational activities.”  Viens PFT, p. 3 (emphasis added).  He “never observed it to interfere with boaters or swimmers in any way.”  Viens PFT, p. 3 (emphasis added).  He testified that Fuhrmann “always” uses the course in a safe unobtrusive way.  Id. (emphasis added).  While I appreciate Viens’ testimony, I find it unpersuasive because it is focused almost entirely on the structure itself and Fuhrmann’s compliance with boater safety laws; the latter is not an issue.  I also attach little weight to it because of its relative generality and blanket denial of any interference whatsoever, particularly in contrast to the numerous corroborating witnesses for Tri-Lakes.  According to Viens, he “never” observed “any conflict” or any interference from the course with anybody else “in any way.”  Viens PFT, pp. 2-3.  He also testified that Fuhrmann “always conducts his water skiing activities when there is little or no boat traffic on the water.”  Even Fuhrmann testified that was not true; instead Fuhrmann’s focus is on whether there is other motorboat traffic on the water.  In sum, I attach very little weight to Viens’ testimony.  Likewise, Fuhrmann’s abutting neighbor, Cote, offered similar unconditional evidence endorsing Fuhrmann’s safe boating practices and the lack of interference.  I attach no weight to Cote’s testimony because she failed to appear for cross examination; she is also Fuhrmann’s next door neighbor.
  
C.
Conclusions of Law.

There is more than a preponderance of the evidence showing that waterborne traffic using the course, which necessarily includes its deployment, interferes with the public’s use of the lake.  The question is whether that interference is significant.

The general criteria to evaluate when considering whether a project constitutes a significant interference with public use of the waterways were well summarized in Matter of Oliveira, Docket No. 2010-017, Recommended Final Decision (January 7, 2011), adopted by Final Decision (January 7, 2011), which I quote here: “Alleged interference with navigation may not be merely an inconvenience, or based on anecdotal or conclusory statements.  See Matter of Abdelnour, Docket Nos. 88-138, 88-358, 88-359, 88-360, 88-361, 90-270, Final Decision (November 22, 1994); Matter of Lipkin, Docket No. 92-043, Final Decision (December 22, 1995).  Factors in determining whether interference is significant may include the difficulty of adjustments by existing users, whether alternatives are available, and whether the interference would be experienced by the public or a single abutter.  Matter of Stanley A. Sylvia, Docket No. 95-110, Final Decision (February 4, 1997).”  Measuring the significance of interference may include an examination of who is experiencing the interference, the expected frequency of the interference, and the extent or type of the interference.  Legowski, supra.  
To license a water dependent use that “unavoidabl[y] interfere[s]” with water related public rights, the interference must be mitigated to the “greatest extent deemed reasonable” and so that “the overall public trust in the waterways is best served.”  310 CMR 9.35; Oliveira, supra.  “Thus, allowing ‘unavoidable interference’ with public trust rights is discretionary and may involve balancing of public trust rights between an applicant seeking to construct a water-dependent use project and water-dependent users of the site, to best serve the ‘overall public trust in waterways.’”  Oliveira, supra. (citing Sylvia).
The decision in Oliveira is instructive.  The Petitioners appealed a c. 91 license that DEP issued to allow the applicant to construct a 223 foot pier on the coastal tidelands.  The Petitioners claimed that the pier would significantly interfere with small boats (kayaks and rowboats) and swimmers’ lateral passage along the shore.  The Petitioners presented evidence that they and other members of the public used the area relatively often for lateral passage, either by swimming or travelling in small boats.  The pier would interfere with that lateral passage by causing the boaters and swimmers to travel out around the end of the pier, a greater distance and further offshore than they would normally travel.  In contrast, the pier would be constructed to serve one landowner’s desire to travel from shore to his moored sailboat more easily.
The Final Decision denied the applicant’s license.  It was found that the pier would significantly interfere with the public’s rights of navigation, via boating, causing small boats to have to travel away from shore and around the pier at high tide.  Under the balancing test it was determined that the “aggregate use of the area by small craft would appear to far exceed the actual water-dependent use of the pier by the Applicant or any other single family owner over the term of the license. . . .  In this case, allowing the passage of small boats along the shore to continue would promote overall trust interests to a greater extent than the construction of a pier for a single family home that would obstruct near-shore passage for the 30 year term of the license and likely much longer.”  Oliveira, supra. The pier was also found to significantly interfere with right of passage via swimming because of conflicts with motorboats that would be using the end of the pier at the same time that swimmers would be navigating in the same area.

The Oliveira case was noted to be different from the typical c. 91 license dispute because the interference involved a large structure affecting many members of the public for the benefit of one; whereas the usual case involves a dispute between two abutting landowners over placement of a relatively small structure.  For example, merely having a single abutter navigate around a small dock is typically not a significant interference, particularly when the property owner has an alternative navigation route. See Matter of Stanley A. Sylvia, Docket No. 95-110, Final Decision (February 4, 1997) (pier blocked access route to waterway for one neighboring property owner, but owner had viable alternative route of access); Matter of Abdelnour, Docket Nos. 88-138, 88-358, 88-359, 88-360, 88-361, 90-270, Final Decision: Part I (November 22, 1994) (it is not a significant interference to the right to approach one's littoral property when a proposed pier would cause an abutting property owner to make one additional tack with a sailboat); Matter of Squeek Realty Trust, Docket No. 2008-137, -138, -140, & -141, Recommended Final Decision (July 2, 2010), adopted by Final Decision (July 7, 2010) ("[d]ifficulty in docking a recreational boat does not ... equate to being totally cut off from water access to one's property.").  
Number of Persons Impacted. Here, the testimony persuasively demonstrated that the course, which necessarily includes its deployment, would interfere with many people, both lakeside residents and members of the public generally.  Many people use the center of the lake for swimming, fishing, and boating.  This is far from the typical case that is limited to an application for a dock that impacts an abutter.  Instead, the course’s use would occupy a 75 by 850 foot wide strip of the lake’s surface, bisecting the lake from one end to the other, excluding the 100 to 300 feet adjacent to the shore that would not be used for setting up the skier before entering the course.  The balancing test employed in Oliveira indicates a similar result here.  The structure’s use would detrimentally impact many water dependent uses, for the benefit of one property owner on the lake.   

Type of Interference.  The type of interference should be of significant concern.  Testimony demonstrated how the course’s deployment and use impacted numerous people who were otherwise engaged in legal activities in the center of the lake.  The impacts would occur at about anytime of the day without warning.  Testimony described how people would be engaged in legal activities, like swimming, fishing, or kayaking, only to have the buoys surface, followed by the imminent use of the course.  These users would disperse to open areas of the lake, their homes, or the public boat ramp to remove their boats.  Although boating laws may provide these users with the legal right to remain in place for as long as they desire, the reality is the course’s deployment and subsequent use are reasonably perceived as interference that must be avoided by ceasing the activity and moving.  A licensee’s ability to arbitrarily dictate control in this manner over others’ activities should be of great concern to those charged with protecting public trust rights.  MassDEP’s witness Hill testified that he assumed Fuhrmann did not do this, but the administrative record, including Fuhrmann’s testimony, indicates otherwise.
Temporal Nature of the Interference.  Fuhrmann has agreed to limit his use of the course to no more than one hour each day on Thursday, Friday, Saturday, and legal holidays from May 15 until September 15.  This limitation indisputably sharply decreases the degree of interference that would be caused by the course.  As witnesses testified, however, if time of use is left up to Fuhrmann, he is effectively left in control of others’ use of a significant and heavily travelled portion of the lake.  In addition, the proposed permit would allow Fuhrmann to use the course in small intervals throughout a day, such as fifteen minutes at a time for four times throughout the day.  Again, the ability to arbitrarily dictate control in this manner over others’ activities should be of great concern to those charged with protecting public trust rights.    
Size of Affected Waterbody.  The size of the waterbody is necessarily an important consideration.  Smaller water bodies inherently become more easily congested, leading to more interference among waterborne traffic generated by structures.  Smaller water bodies also have reduced alternative space for use when one structure, like the water ski course, occupies a large area.  A small lake has a greater potential for conflict when a structure generates waterborne traffic that is entirely inconsistent with the preexisting traffic flow in the lake, as in this case.  Lake Metacomet is a comparatively small waterbody, so small that the course’s use would leave only 100 to 300 feet of unused area at either end of the course that stretches across the remainder of the lake’s midsection.  For all the preceding reasons, I find unpersuasive MassDEP’s argument that it is improper to focus on the size of the water body because somehow that only pertains to boating safety.
  MassDEP Closing Brief, p. 7.
Smith and Vyce, among other witnesses, articulated why lake size should be a significant concern.  They expressed the general question that if one family is permitted to reserve a large part of the lake bottom and surface for their personal use, what is there to stop others from doing the same?  Vyce PFT, p. 2.  Smith testified that “[p]ermitting this course for use would be moving in the wrong direction.  It allows one family to have dominance over an area of the lake (the course) during the time that they are using it, and this seems to be an unfair use of a small public lake which should be available for the recreational use and enjoyment of all.”  Smith PFT.  Indeed, smaller water bodies have inherent spatial constraints that pose potential for traffic conflicts from structure generated traffic that generally do not exist in larger water bodies.  Licensing a structure like a water ski slalom course should therefore raise significant concerns relative to the waterborne traffic it generates.
 
   Conclusion.  While Fuhrmann has agreed to limit the total time that the course may be deployed, the following factors compel the conclusion that the course’s waterborne traffic would nevertheless constitute a significant interference: (1) Fuhrmann’s ability effectively to dictate when and how often the course is deployed and used, (2) the size of the waterbody and spatial area of impacts, (3) the number of people impacted, and (4) the nature and arbitrariness of the impacts that result from raising the course and subsequently using it in a space that was being used by the public.

These impacts, however, may be reasonably mitigated by including a license condition that prohibits Fuhrmann from deploying and using the course unless there is no one using the lake within (1) the area occupied by the course and (2) a perimeter that shall extend 150 feet on each side of the course’s length and 300 feet at each end of the course.  The latter distance reflects the minimum optimal distance necessary to set-up the skier.   This of course raises questions regarding enforcement, as do the terms in the proposed license.  Hill testified that for the proposed license DEP would rely on reports and information from the public, as it does in other areas where enforcement may be difficult.  Hearing V. 4, 37-38.  That would also have to be the case with these recommended conditions.  The concern with enforcement is not sufficient to overcome the need for these conditions.  As discussed above, the Connecticut DEP has for several years enforced guidance requiring a minimum distance of 100 feet between “any area of human activity” and “the water-skier or vessel during any phase of water-skiing.”    
In addition, given the novelty of these issues, it would be prudent to limit the term of the license to two years, instead of providing the full term of fifteen years.  Hill testified that the fifteen year term originates from the boiler plate standard terms in the small structure license forms.  Hearing V. 4, 26-27.  Under the small structure license provision the terms shall be “fifteen years unless the Department determines that a shorter term is necessary to protect the public interest.”  310 CMR 9.10.  Here, the public interest would be well served by the shorter recommended term.  First, it’s not clear that the course should be licensed as a small structure accessory to a residential use under 310 CMR 9.10.  See infra., n. 25.  It may be more appropriate to license the course under 310 CMR 9.07, which provides for renewable one-year terms.  And, the course may continue to significantly interfere with public uses, despite the recommended conditions or if they are not properly implemented.
  A two year period will provide sufficient time for MassDEP to learn more information from lake users and the Town; that information could be used to better tailor the terms of the license to best accommodate the public trust.  At the end of the two year period, if Fuhrmann desires to continue using the course, he should be required to reapply for a new license. 
     
II.
There is not a preponderance of the evidence showing that the structural components of the slalom course itself, as proposed in the Settlement Agreement and proposed License, will significantly interfere with public’s right to use the lake for any legal purpose, including fishing, fowling, and navigation (via boat, swimming, or other legal means).
At present, there is not a preponderance of the evidence showing the structure of the slalom course itself will significantly interfere with the public’s right to use the lake for any legal purpose, including fishing, fowling, and navigation.

There was no evidence introduced showing that the structure itself interferes with swimming or the movement of watercraft generally.  There was, however, some evidence showing that some individuals’ anchors had been caught in the structure.  The Belchertown Conservation Commission provided testimony on behalf of Tri-Lakes that it was concerned that anchors, especially those of fisherman, may become entangled in the structure.  Connolly/Commission PFT.  

Testimony from Jenicca and Sean Gallagher and Rattell related to experiences when anchors had become entangled in the structure.  Ms. Gallagher testified to one incident when she was unable to disentangle an anchor from the structure until two nearby men helped her pull it to the surface, along with the course apparatus in which it was tangled.  J. Gallagher PFT.  Sean Gallagher testified to his anchor catching the pneumatic tubing of the course on approximately four times, and freeing it “with great difficulty.”  S. Gallagher PFT; Hearing V. 2, 1:25-1:26.  The most recent occasion was in June 2014. Hearing V. 2, 1:25-1:27.   
There is also evidence that fishing lines occasionally become snagged on the structure.  Once when Gallagher pulled his anchor to remove it from the course’s pneumatic tubing he noticed that there were many fishing lines and lures tangled on it.  Hearing V. 2, 1:27-28. Gallagher also testified that he has had fishing lines caught on the structure, approximately four or five times.  Hearing V. 2, 1:24-1:28.  Gallagher testified that in the lake he generally does not snag his fishing lines on any other objects other than the ski course.  Hearing V. 2, 1:34-36.     
Rattell testified that a couple of times he was swimming off of his neighbor’s boat in the middle of the lake when the anchor became stuck on the course. Hearing V. 1, 34-36.  He has also heard of at least five other individuals getting their anchors caught in the course.  Some were so tangled that they cut the slalom course.  Hearing V. 1, 35-38.  He has also had fishing tackle caught on it a once or twice.  Hearing V. 1, 34-36.  He’s heard of similar fishing incidents occurring on three to five occasions.  

Hill discounted the testimony concerning anchors being caught on the course.  He did not consider it significant and related a personal experience when he also had an anchor caught on the bottom of a water body, and ultimately pulled it up along with the remains of an old lobster trap and other debris.  He testified that having to free an anchor from something on the bottom is not a significant interference.  Hearing V. 4, 20-22.  He opined that “there are likely to be many obstructions, natural and man-made (i.e. rocks, sunken logs, remains of old piers, sunken vessels), on the bottom of Lake Metacomet which could potentially snag an anchor.”  Hill PFT, pp. 8-9.  Unfortunately, Hill did not provide the factual basis for his opinion, and it contrasts with the Gallagher’s actual experience in the lake of not having any snags except for the slalom course.
Hill also testified that he has worked on two permitting projects involving aeration systems in Great Ponds.  They involve laying PVC pipe on the bottom of the lakes to supplement the oxygen supply and improve water quality.  Hill PFT, p. 10.  The Conservation Administrator for one of the lakes reported to him that she was not aware of any complaints from fisherman or boaters.  The inference Hill desires to be drawn is that if there is no interference caused by the aeration systems, it is reasonable to believe that no interference will result from the course.  But that logic is flawed for two reasons.  First, there has been no showing that the structures are similar in all material respects, precluding the ability to reliably compare them.  See Croall, supra.; McKinnon, supra.; Pittman, supra.  Second, the evidence indicates that the course and the aeration systems only have one significant similarity—both have a pipe carrying air to the lake bottom.  In contrast, the course has a complex structure of pneumatic tubing, stabilizing PVC pipes, and connecting lines, all of which create a complex webbed structure for anchors and fishing lines potentially to become snagged.  Combine that with its location stretching across a prime swimming and fishing area of a small public lake, and there is a legitimate concern that there might be significant interference by the structure itself with the public’s use of the lake.

Despite this apparent clash of uses, there is not a preponderance of the evidence showing that the structure itself causes significant interference.  On the relatively limited number of occasions when an anchor is caught over the period the prior course had existed, boaters had been able to free their anchors.  Similarly, entanglement of fishing lines appears to have occurred at times over the long period that the prior course had been installed, but it’s not clear the extent to which this is actually a significant problem.  
Nevertheless, it would be prudent for MassDEP to gather additional information about the extent of entanglements over the course of the two year license period recommended in this decision.  This information should be gathered and reported annually by the Town and Tri-Lakes to MassDEP when Fuhrmann meets with the Belchertown Board of Selectmen.  In addition, to reduce the potential for entanglements and to coincide with the period of use, the license should include a provision requiring that it be removed no later than September 15 and installed no earlier than May 15 of each year.  While the course is being removed at the end of each season, it should be made available for a video recorded inspection by Tri-Lakes and an appropriate official from the town, with the primary goal being to record the extent to which there are fishing lines, anchors, and other navigation related items entangled in the course.  Last, in order to clear up inconsistencies regarding the course’s length, a condition should be added to limit its length to 850 feet.      
CONCLUSION

As presently proposed, the water borne traffic generated by the water ski slalom course will significantly interfere with other water borne traffic in Lake Metacomet, but additional conditions will likely prevent that interference.  There is not a preponderance of evidence showing that the structure itself will significantly interfere with the public’s use of the lake.  In light of these findings and the novelty of permitting water ski slalom courses in Massachusetts, I recommend that the MassDEP Commissioner issue a Final Decision approving the proposed license with the following additional conditions:

1. The proposed course shall be no longer than 850 feet.

2. The license shall terminate after the second season of use on September 15 of that year.
3.  Fuhrmann shall not deploy and use the course unless there is no one using the lake within: (1) the area occupied by the course and (2) a perimeter that shall extend 150 feet on each side of the course’s length and 300 feet at each end of the course.
4. The course shall be installed no earlier than May 15 of each year and it shall be removed no later than September 15.  

5. As the course is being removed in each year it shall simultaneously be made available for a video recorded inspection by Tri-Lakes and an appropriate official from the town, with the primary goal being to record the extent to which there are fishing lines, anchors, and other navigation and fishing related items entangled in the course.      
6.  To gather more information regarding the future permitting of this slalom course and others generally, Fuhrmann shall cause notice of the annual meeting held with the Town, pursuant to his side agreement with the town, to be published in accordance with the Town’s and Commonwealth’s public meeting notification requirements, and all public comments at the meeting regarding the course shall be recorded in their entirety by a digital video recording device.  The recordings and all written comments shall be appropriately sent to the following MassDEP officials in MassDEP’s Boston and Springfield offices: Brian Harrington, Deputy Regional Director, Bureau of Water Resources, MassDEP’s Western Regional Office; and Benjamin Lynch, Program Chief, Waterways Regulation Program, MassDEP, Boston.
To be clear, this decision should not be interpreted and applied to limit the licensing of legitimate aquaculture projects, assuming they are subject to c. 91 and 310 CMR 9.00.  Those projects have several distinguishable characteristics, including, but not limited to, the following: (1) they do not generate similar waterborne traffic, (2) they typically exist in substantially larger bodies of water, like the open ocean, where there is less potential for interference, (3) the public may benefit greatly from the licensing of aquaculture projects as alternative seafood sources,  especially at a time when other seafood sources have been significantly depleted, and (4) there is research showing that some properly designed and implemented aquaculture projects, like oyster farms, help to reduce pollutants in the water column.
  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones 

Presiding Officer
Service List

Docket No. 2013-037

File No. W13-3934







Belchertown 
	Representative
	Party

	Gregor I. McGregor

Luke H. Legere

McGregor & Associates, P.C.

15 Court Street, Suite 500

Boston, MA 02108

gimcg@mcgregorlaw.com
llegere@mcgregorlaw.com

	APPLICANT/PETITIONER

David Fuhrmann

	John J. Goldrosen, Esq.

Kopelman and Paige, P.C.

101 Arch Street 

12th floor

Boston, MA 02110
JGoldrosen@k-plaw.com
	PARTICIPANT

Town of Belchertown



	David Bragg

Mass DEP Office of General Counsel

One Winter Street

Boston, MA 02108

david.bragg.@state.ma.us

	DEPARTMENT



	David Hill

MassDEP, Southeast Regional Office

20 Riverside Drive

Lakeville, MA 02347

David.hill@state.ma.us

	ANALYST

	Tri-Lakes Watershed Association, Inc.

c/o Sean Gallagher

9 Woodhaven Drive

Belchertown, MA 01007

jenmainville@yahoo.com
Belchertown Conservation Commission

c/o LeeAnne Connolly

2 Jabish Street, P.O. Box 670

Belchertown, MA 01007

LConnolly@belchertown.org
	INTERVENERS


FEBRUARY 19, 2015
� The reference to “Hearing V. 4, 4-6” refers to file #4 of the audio recording of the adjudicatory hearing, followed by the approximate location on the digital file where the referenced testimony can be found.   Here, the testimony is on file 4 at approximately minutes 4 through 6.  This formatting will remain the same, for audio files number 1 through 4.


� “Great Pond means any pond which contained more than ten acres in its natural state, as calculated based on the surface area of lands lying below the natural high water mark.  The title to land below the natural low water mark is held by the Commonwealth in trust for the public, subject to any rights which the applicant demonstrates have been granted by the Commonwealth. . . .”  310 CMR 9.02 (“Great Pond”); See c. 91 §§  13, 18A, 19, 35.





� With regard to wetland permitting under 310 CMR 10.00 and G.L. c. 131 §40, the Belchertown Conservation Commission determined that the course would not alter a wetland resource area, Land Under Water, and it issued a negative determination of applicability.  That decision was appealed by Sean Gallagher on behalf of the Tri-Lakes.  WERO staff stayed that appeal, pending the resolution of this appeal.  Fuhrmann must comply with all applicable environmental provisions.  See 310 CMR 9.33.


�This lack of public participation may have resulted from a possible omission in the regulations.  Fuhrmann did not publish his notice of this appeal or send it to those who submitted comments, and in this context there is no regulatory requirement to do so.  See 310 CMR 9.17.  There is also no regulatory requirement to notify appropriate individuals or groups of a proposed settlement and their rights to seek intervention or participation in this appeal under 310 CMR 1.01(7).  There are, in contrast, public and abutter notification requirements when an applicant initially applies to MassDEP for a simplified license.  See 310 CMR 9.10(3)(d).  But those notification provisions do not carry through after MassDEP’s initial decision.


  


� Memorial Day, July Fourth, and Labor Day.





� In addition to the proposed license, the Town entered a side agreement with Fuhrmann, providing: (1) only his boat will use the course, (2) use of the course will be limited to his immediate family and houseguests, (3) he will attend a Board of Selectmen meeting each Fall, during which the Board will accept public input and review his use of the course for the preceding summer.   PFT, pp. 6-7.  Despite this side agreement, Fuhrmann testified that he would allow others to use the course.  Hearing V. 3, 58.





� See Massachusetts Secretary of State’s Office official corporate records, Articles of Organization for Tri-Lakes. http://corp.sec.state.ma.us/CorpWeb/CorpSearch/CorpSearchViewPDF.aspx





�At the hearing and in their closing briefs, MassDEP and Fuhrmann suggested they disagreed with my questioning of the witnesses, especially of the Tri-Lakes’ witnesses on issues that they had not addressed.  That position is misplaced.  First, the overarching objective of this proceeding is to provide a Recommended Final Decision to the MassDEP Commissioner that furthers the interests of the Waterways laws and the public interest.  To that end, additional questioning was necessary to fully develop the administrative record.  Second, the traditional risk of prejudicing the outcome is not at issue here because that risk is associated with a jury; this is a less formal non-jury trial, administrative law proceeding.  Indeed, it is this factor that has led to the acceptance of reliable hearsay in administrative tribunals.  See Costa v. Fall River Hous. Auth., 453 Mass. 614, 627 (2009).  Third, and perhaps most important, I must afford all parties a reasonable opportunity for a fair hearing.  G.L. c. 30A §§ 10 and 11.  And even though the Intervener is appearing pro se and is bound by the Adjudicatory Proceeding Rules, I must balance that with the obligation to appropriately account for the pro se status throughout the adjudicatory proceeding.  See generally Massachusetts Supreme Judicial Court Judicial Guidelines for Civil Hearings Involving Self-Represented Litigants; Russell Engler, Ethics in Transition: Unrepresented Litigants and the Changing Judicial Role, 22 Notre Dame J.L. Ethics & Pub. Pol’y 367 (2008).   With the preceding factors in mind, I endeavored to fully develop the administrative record by asking questions of the witnesses.


� “PFT” refers to the pre-filed testimony of each witness.


� Although MassDEP does not regulate the use of vessels under 323 CMR 2.00, those regulatory limitations are noteworthy:  A motorboat shall not be operated at more than headway speed when the vessel is operated within 300 feet of a shoreline being used as a swimming area whether public or private.  “Headway speed” means the minimum speed at which a vessel may be operated and maintain steerage way, but not to exceed six miles per hour.  323 CMR 2.02.  Also, under 323 CMR 2.07, motorboats shall not be operated within 150 feet of shoreline which is being used as a swimming area, whether public or private.


  


� This depiction (provided by Fuhrmann) indicates a course length greater than that proposed by Fuhrmann, which would be 850 feet. 


� See 310 CMR 9.35(2)(a)1.g.  This regulation includes the term “substantial” instead of “significant.”  The remainder of the regulations generally utilize the term “significant” when considering interference.  The parties have not contended that there is a material difference between significant and substantial in this context, and my general research has disclosed none.  As a consequence, I have focused on whether there is significant interference, not substantial.





� See 310 CMR 9.35(2)(a), 310 CMR 9.35(2)(a)1.j, 310 CMR 9.35(2)(b), 310 CMR 9.35(3)(a).  


� A motorboat shall not be operated at more than headway speed within 150 feet of a swimmer or when the vessel is operated within 300 feet of a shoreline being used as a swimming area whether public or private.  “Headway speed” means the minimum speed at which a vessel may be operated and maintain steerage way, but not to exceed six miles per hour.  323 CMR 2.02.  Also, under 323 CMR 2.07, motorboats shall not be operated within 150 feet of shoreline which is being used as a swimming area, whether public or private.


  


� Likewise, I have not credited evidence related to erosion allegedly from the wake of Fuhrmann’s water ski boat or noise pollution from the boat’s motor.  





� At a Town meeting on August 26, 2013, before Fuhrmann agreed to the temporal limitations in the proposed license, “approximately 60 to 70 residents, taxpayers and registered voters showed up to oppose [Fuhrmann’s proposed course].”  Rattell PFT.   Fuhrmann believes that “all of the negative comments” at the hearing were directed at the wakeboard boat and its operation outside the preexisting slalom course.  Fuhrmann PFT, p. 6.


� This analogous distance accounts for the course and the distances travelled by the boat at each end.


� Lake Metacomet’s size is between 52 and 74 acres.





� � HYPERLINK "http://www.ct.gov/deep/cwp/view.asp?A=2686&Q=396078" �http://www.ct.gov/deep/cwp/view.asp?A=2686&Q=396078�





� � HYPERLINK "http://dnr.wi.gov/topic/boat/slalombuoys.html" �http://dnr.wi.gov/topic/boat/slalombuoys.html�





� Fuhrmann testified that Little Alum Pond is of a similar size, about 73 acres, but he provided no evidence concerning its use by others.  Fuhrmann PFT, p. 8.  He testified that the only restriction on its use is a prohibition from 12:00 p.m. to 7:00 p.m. on Saturdays.  Id.   


� Her testimony remained in the administrative record despite her failure to appear for cross examination based upon an agreement reached among the parties.


�It’s worth emphasizing that Connecticut prohibits slalom courses on public water bodies of less than 100 acres and its DEP passed guidance for siting slalom courses: the “minimum distance to the nearest shore, house, dock, observation platform, mooring, dam, any physical object, other permitted slalom course/jump, boat launch, swim area or area of human activity from the water-skier or vessel during any phase of water-skiing shall be no less than one hundred feet (100').”  Supra., p. 31.





� Generally speaking, regulators should have a heightened degree of concern with the allocation of public trust rights in smaller areas.  This axiom is derived from the classic policy dilemma known as the “tragedy of the commons.”  The dilemma arises from the situation in which several people, acting independently and rationally consulting their own self-interest, will ultimately deplete a shared limited resource even when it is clear that it is not in anyone's long-term interest for this to happen.  The potential for this is exacerbated as the lake, or commons, decreases in size, and the structure or use occupies more space. 





� Looking to the future, DEP may want to evaluate whether slalom courses and similar structures should continue to be licensed under 310 CMR � HYPERLINK "javascript:void(pToc.tc2dc('TADFAAJAAK','5C5D-6SN0-00BK-50NS-00000-00','','','1'));" \t "_self" ��9.10, the provision for “Simplified Procedures for Small Structures Accessory to Residences�.”  Slalom courses do not appear to fit well as small structures accessory to residences:  Slalom courses occupy much more space than the maximum threshold of 600 square feet, they are not directly connected to a residential use (calling into question whether they meet the accessory requirement), and they are held by bottom anchor.  Licensing the course as “accessory” may give riparian owners greater rights than the public for a large central portion of a waterbody.  In addition, the standard fifteen year term seems more appropriate for a small structure accessory to a residence, such as a dock, as opposed to a larger structure—a slalom course—located in the middle of a small Great Pond.  In contrast, licensing may be more appropriate under 310 CMR 9.07(1) and (2), which requires written applications for annual permits as follows:  “A written application for an annual permit must be submitted to the harbormaster of a city or town or, in a municipality where no harbormaster has been appointed, to the municipal official or other designated local official(s), for the placement on a temporary basis of moorings, floats or rafts held by bottom-anchor, and ramps associated thereto, which are located within the territorial jurisdiction of the municipality.”  “Floats” are not defined in the regulations.  See also c. 91 § 10A.  Also, DEP may want to investigate whether to adopt Connecticut’s approach to regulating the slalom course structure and use, including: (1) the prohibition on water ski slalom courses for Great Ponds that are less than 100 acres and (2) guidance for siting slalom courses that provides: the “minimum distance to the nearest shore, house, dock, observation platform, mooring, dam, any physical object, other permitted slalom course/jump, boat launch, swim area or area of human activity from the water-skier or vessel during any phase of water-skiing shall be no less than one hundred feet (100').”  Supra.





� See generally Parker, Kenneth, Fishing for the Public Trust Doctrine: The Search for a Legal Framework to Govern Open Ocean Aquaculture in America’s Federal Waters, 4 N.E. U. L.J. 209, 230-235 (2012) (discussing application of Public Trust Doctrine in state and federal waters).
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MassDEP Website: www.mass.gov/dep

	Printed on Recycled Paper


Matter of Fuhrmann, OADR Docket No. 2013-037

Recommended Final Decision
Page 49 of 49

