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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Commissioner of the Massachusetts Department of Environmental Protection (“MassDEP”) recently issued a Final Decision adopting the Recommended Final Decision (“RFD”) to approve a simplified Waterways license, but with several additional conditions attached to the license.  The license was issued pursuant to the Waterways statute, G.L. c. 91, and the applicable Waterways regulations, 310 CMR 9.00.  The license would allow David Fuhrmann to install and use a privately owned water ski slalom course on a public water body.  The other parties to the appeal are the Intervener, the Tri-Lakes Watershed Association, Inc. (“Tri-Lakes”), and the Town of Belchertown, as a Participant.

The proposed license included special temporal conditions on Fuhrmann’s use.  Those conditions limit Fuhrmann’s days of use to Thursdays, Fridays, Saturdays, and U.S. holidays
 between May 15 and September 15.  The maximum time of use is limited to one hour on each of those days, with Fuhrmann choosing how the time is to be allocated during each day.
The Final Decision adopted the following additional conditions recommended in the RFD:

1. The proposed course shall be no longer than 850 feet.

2. The license shall terminate after the second season of use on September 15 of that year.

3.  Fuhrmann shall not deploy and use the course unless there is no one using the lake within: (1) the area occupied by the course and (2) a perimeter that shall extend 150 feet on each side of the course’s length and 300 feet at each end of the course.
4. The course shall be installed no earlier than May 15 of each year and it shall be removed no later than September 15.  

5. As the course is being removed in each year it shall simultaneously be made available for a video recorded inspection by Tri-Lakes and an appropriate official from the town, with the primary goal being to record the extent to which there are fishing lines, anchors, and other navigation and fishing related items entangled in the course.      
6.  To gather more information regarding the future permitting of this slalom course and others generally, Fuhrmann shall cause notice of the annual meeting held with the Town, pursuant to his side agreement with the town, to be published in accordance with the Town’s and Commonwealth’s public meeting notification requirements, and all public comments at the meeting regarding the course shall be recorded in their entirety by a digital video recording device.  The recordings and all written comments shall be appropriately sent to the following MassDEP officials in MassDEP’s Boston and Springfield offices: Brian Harrington, Deputy Regional Director, Bureau of Water Resources, MassDEP’s Western Regional Office; and Benjamin Lynch, Program Chief, Waterways Regulation Program, MassDEP, Boston.
Fuhrmann presently seeks limited reconsideration of the Final Decision, by requesting revisions to additional special conditions 4 and 5 above.  Fuhrman’s request is that these conditions be modified to eliminate any requirement that the course be removed annually in the Fall.  Fuhrmann asserts in an affidavit and the motion that removal would require that the course be disassembled for storage.  Part of the course is made up of 150 barbed plastic fittings that are glued in place, and to disassemble it would require “break[ing]” those parts of the course, requiring significant monetary expenditure and time.  Fuhrmann does not oppose the requirement that the course not be used from September 15 through May 15.  Thus, because the course is submersible it would lie unused on the lake bottom for that period of time.  And as Fuhrmann points out, the RFD found there was not a preponderance of the evidence showing that the structure itself will significantly interfere with the public’s use of the lake.
One of the reasons for requiring removal of the course was to allow for annual inspection to determine to what extent, if any, there were fishing lines, anchors, and related items entangled in the course.  In his motion for reconsideration and affidavit, Fuhrmann states that he would agree to raise the course at a mutually agreeable date and time in early-to-mid September and again in the Spring, if desired, to allow representatives of Tri-Lakes and the Town to inspect and video the structure to document whether there are substantial entanglements.  He contends such entanglements would be easily visible.
In sum, with some minor modifications by me, Fuhrmann requests that conditions 4 and 5 be modified to read as follows:

4. Except for the purpose of inspection, as specified below, the course shall not be raised or otherwise used between September 15 and May 15 of consecutive years.  It may only be raised and used between May 15 and September 15 of each year, according to the terms of this license.  

5. The course shall be raised on or within two weeks of September 15 of each year, at a time mutually agreed upon by Fuhrmann, Tri-Lakes, and the Town, and be made available for a video recorded inspection by Tri-Lakes and an appropriate official from the town, with the primary goal being to record the extent to which there are fishing lines, anchors, and other navigation and fishing related items entangled in the course.      
No parties responded to or opposed Fuhrmann’s motion for reconsideration.  Given that, and the motion’s merits, it should be allowed.  In sum, the modified terms will not affect the extent to which use of the course interferes with the public rights of access and use; there was not a preponderance of evidence showing the course itself is a significant interference; the proposed conditions enable Tri-Lakes and the Town to study the course for entanglements; and the term of the approved license is only two years.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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