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       CASE SUMMARY 

The Petitioner, the Assistant Chief Probation Officer at the Hampden County Juvenile Court, has not met his burden of proving by a preponderance of the evidence that he is eligible to purchase up to four (4) years of his prior contract service from September 1987 to July 1998 during which he was employed for the Robert F. Kennedy Action Corps. Because he was employed by a third party non-profit which contracted with the Department of Youth Services. 
DECISION

Pursuant to G.L. c. 32 § 16(4), the Petitioner, Keith Gibbings, is appealing from 
the March 3, 2014 decision of the Respondent, State Board of Retirement (SBR), denying his request to purchase four (4) years of service for his work the Robert F. Kennedy Children’s Action Corps, Inc. (RFK) between September 28, 1987 until his resignation on July 21, 1998 as allowed pursuant to G.L. c. 32 § 4(1) (s).  (Exhibit 1.)  The appeal was timely filed on March 17, 2014.  (Exhibit 2.)   
I held a hearing on December 5, 2016 at the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.  I admitted twelve (12) exhibits into evidence.  The Petitioner testified in his own behalf.  The Respondent presented no witnesses.  The hearing was digitally recorded.  The parties filed pre-hearing memoranda of law.  (Respondent-Attachment A; Petitioner-Attachment B.)  During the hearing, the Petitioner indicated that he had not received the Respondent’s pre-hearing submission, until the immediate past Saturday and that he had been unaware of the contentions that were put forth by the SBR therein.  I granted him a time extension to file written commentary to the Respondent’s pre-hearing memorandum.    
December 12, 2016, the Petitioner submitted a “Request for Review and Redetermination.”  (Attachment C.)  Attached thereto was a two-page document in which his Employee Profile while at the RFK Center was displayed.  I marked the document Exhibit 13 and allowed the Petitioner’s Request for “Review and Redetermination.”

On January 9, 2017, the Respondent objected to the allowance of the Request for Review and Redetermination.   In the alternative, the SBR requested that the record be re-opened in order for the SBR to file a written closing.  I overruled the objection to my ruling on the Petitioner’s request and allowed the SBR’s request to file a written closing.  The SBR’s written closing argument was received on February 16, 2017, thereby closing the record.  (Attachment D.)




FINDINGS OF FACT


Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:
1. The Petitioner, Keith Gibbings, born in 1963, is currently a member in service with the State Employees Retirement System.  (SRS).
2. The Petitioner began employment at the Robert F. Kennedy Children’s Action Corps. (RFK) on September 28, 1987.  RFK was a private, non-profit agency funded by the Department of Youth Services (DYS).  His experience in this position included, but was not limited to, setting up treatment goals for juveniles who had been committed to DYS, providing a safe and secure environment for the youth offenders, providing for the safety of children in the communities, working with their families, providing life skills, setting up aftercare services and making referrals to appropriate agencies.  He had regular contact with juvenile probation officers in the state courts.  In the final months of his employment there, he had been earning $17.80 per hour, or approximately $712.00 per week.  (Petitioner Testimony and Exhibits 6, 12 and 13.)
3. An RFK Children’s Action Corps. Employee Profile pertaining to the Petitioner reflects the dates of his employment, that he worked full time for his entire tenure there, and lists the dates of his hourly rate increases over the years.  There is no mention of any account(s) from which he was paid.  (Exhibit 13.)

4. The Petitioner resigned from his position at the RFK Center on July 21, 1998.  He was hired as a Probation Officer at the Office of the Commission of Probation on July 29, 1998 directly from his previous job at RFK.  At that time, he became a member of the Massachusetts State Employees Retirement System.  (Exhibit 12.)

5. In a letter dated December 18, 2013, Danny Baez, Chief Probation Officer of the Hampden County Juvenile Court informed the SBR in a letter addressed “To Whom It May Concern” that the Petitioner’s eleven (11) years of service with the RFK Center (DYS) made him an excellent candidate for the Juvenile Probation Officer position into which he was hired.  He noted further that these duties were in direct relation to those he was performing as a Juvenile Probation Officer.  In this role the Petitioner worked directly with children who had been placed on probation by the courts.  (Id, Exhibit 6 and Petitioner Testimony.)
6.  On July 7, 2008, the Petitioner submitted a Contract Service Buyback Form to the SBR therein requesting to purchase contract service pursuant to G.L. c. 32, § 4 (1)(s).  He submitted three more requests on December 20, 2008, March 11, 2009 and April 4, 2009.  (Exhibit 3.)
7. The contract service that the Petitioner sought to procure encompassed his employment at the RFK Action Corps. From 1987 through 1998.  At the times of his submissions in 2008 and 2009, the Petitioner was unable to provide the beginning and end dates or the month, day or year of any salary change of the contract service he desired to purchase.  (Exhibit 5.)
8. In a letter dated February 27, 2014, the SBR denied his request to purchase the contract service due to its concluding that the service failed to meet the guidelines in 941 Mass. Code Regs. 209 § 3 (c).  (Exhibit 1.) 

9. The Petitioner filed a timely appeal on March 17, 2014.  (Exhibit 2.)
CONCLUSION

After a careful review of all of the testimony and documents, I have concluded that the Petitioner is not entitled to prevail in this appeal.  He is not entitled to purchase up to four (4) years of contract service which represents his employment at the RFK Center.  The Petitioner has not met his burden of proving by a preponderance of the evidence that he meets the criteria set forth in G. L. c. 32, § 4(1)(s), created by Chapter 161 of the Acts of 2006 which authorizes members of the Massachusetts State Employees’ Retirement System (MSERS) to purchase, or “buy back” eligible state contract service as creditable service, provided that the member, and the creditable service meet eligibility criteria.  An eligible member is limited to a buy back of a maximum of four (4) years of creditable service.  G.L. c. 32, § 4(1)(s) provides:

Any member in service of the state employees’ retirement system who, immediately preceding the establishment of membership in that system or re-entry into active service in that system, was compensated for service to the commonwealth as a contract employee for any department, agency, board or commission of the commonwealth may establish as creditable service up to 4 years of that service if the member has 10 years of creditable service with the state employees’ retirement system, and if the job description of the member in the position which the member holds upon entry into service or re-entry into active service is substantially similar to the job description of the position for which the member was compensated as a contract employee.
The Petitioner does not meet the criteria in Section 4(1)(s).  While he is a member in service of the MSERS whose contract service immediately preceded the establishment of membership, he was compensated by a third party.  While his duties may have been substantially similar at the RFK Action Corp. to those of his Probation Officer position, he was employed by a non-profit entity that contracted with by the Department of Youth Services.  See Seshadri v. State Board of Retirement, CR-15-62 (Division of Administrative Law Appeals 2/5/16; no CRAB Decision), Diamantopoulos v. State Board of Retirement, CR-15-253 (Division of Administrative Law Appeals 1/22/16; no CRAB Decision), and Carmody v. State Board of Retirement, CR-11-17 (Division of Administrative Law Appeals 7/17/15; no CRAB Decision).  While he was employed at the RFK Action Corp., the Petitioner was not considered an employee of the Commonwealth and, as such, he fails to meet the requisite criteria in Section 4(1)(s).  Further, while he has supplied the RFK Employee Profile which delineates his dates of employment, hours worked and monies earned, it provides no indication of the sources of payments, other than the RFK Action Corp..

Accordingly, the decision of the SBR denying the Petitioner’s request to purchase four (4) years of contract service is affirmed.

So ordered.


Division of Administrative Law Appeals,


BY: Judithann Burke, Administrative Magistrate           DATED:  May 12, 2017

Judithann Burke

           Administrative Magistrate

DATED:  May 12, 2017
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