Re:


IRV’S Place, Inc

dba:

Stone’s

Premises:

242 Main Street

City/Town:
Gloucester, MA 01930

Heard:

March 24, 2010

DECISION

This is an appeal of the action of the Licensing Authority of the City of Gloucester in denying the application of IRV’S Place, Inc. dba Stone’s, 242 Main Street, Gloucester, MA for a yearly common seven (7) day all alcoholic liquor license. 



The Licensee timely appealed the Board’s decision to the Alcoholic Beverages Control Commission (the “Commission”) and a hearing was held on March 24, 2010.  



The following exhibits are in evidence:

1. Application for Transfer of License;

2. License Renewal Application of 2009; 

3. Local Licensing Authority Finding of Fact – Ruling of Law – Entry of Order;

4. Notice of Sheriff Sale;

5. A.P. Vending Execution; 

6. Newspaper Articles; 

7. Legal Notices; 
8. Local Licensing Authority Board Meeting Minutes of May 13, 2008; 
9. Local Licensing Authority Board Meeting Minutes of June 11, 2008; 
10. Local Licensing Authority Board Meeting Minutes of July 8, 2008; 
11. Local Licensing Authority Board Meeting Minutes of August 12, 2008;
12. Correspondence dated September 3, 2008 from Chairman Pasquina; 
13. Local Licensing Authority Board Meeting Minutes of September 9, 2008; 
14. Correspondence dated October 11, 2008; 
15. Superior Court Decision dated June 12, 2009 dismissing DOR’s claim;
16. ABCC Decision dated July 8, 2009 eliminating the Jazzy license; 
17. Affidavit of Maureen Nicastro with ABCC Quota for Gloucester with census; 
18. Status Report from Attorney General’s Office re license available to Superior Court; 
19. Legal Memorandum of Local Licensing Authority General Counsel dated September 1, 2009 to Local Licensing Authority re license available; 
20. Transcript of the September 8, 2009 Local Licensing Authority hearing; 
21. Letters and Signatures in support of Applicant;
22. Applicant’s counsel’s correspondence dated August 17, 2009 to Local Licensing Authority’s General Counsel; and
23. Applicant’s counsel’s correspondence dated September 4, 2009 to Local Licensing Authority’s General Counsel.
Facts

1. On November 18, 2008 the Licensing Authority of the City of Gloucester approved the transfer of Jazzy Joe’s Inc license to IRV’S Place Inc.

2. IRV’s Place had attempted to acquire the Jazzy license through a sheriff’s sale by AP Vending of the Jazzy license.

3. Gloucester Licensing Board approved the transfer. The Department of Revenue had levied on the Jazzy license for unpaid meals taxes. As a result the Commission put an administrative hold on the transfer of the license.

4. IRV’S Place appealed the decision to superior court.  The court vacated the denial and remanded it back to the Commission to review the application.

5. The Commission held a hearing on the transfer and found that the license was improperly renewed, as IRV’s Place had no authority to renew the license before the license had been transferred to it.  The Commission found that the Sheriff or Jazzy Joes was the proper party to renew the license.  It held that the license had therefore been revoked.

6. AP Vending, the creditor who foreclosed on the license and received the benefit of the sheriff’s sale, filed an appeal in superior court.   That action was dismissed by the court for lack of standing as the court found that IRV’S Place was the proper party to bring the action.

7. IRV’S Place never appealed the decision.

8. IRV’S Place filed an application for a new license.

9. A hearing was held on July 14, 2009 before the Licensing Board.

10. On September 8, 2009 the board held a hearing on the application.  The board denied the application.

11. At the hearing the Chairman of the Local Board and Town Counsel both indicated concerns regarding the active litigation between IRV’S Place, Inc. and the Commission.

12. The Town Counsel testified the Town does not have written guidelines for applications for alcohol beverages licenses.

13. The Chairman of the Local Board told the Commission he had never been involved with granting a new license during his five-year term on the Gloucester Licensing Authority.

14. The Chairman of the Local Board stated he was concerned with the appearance of a “tainted” process if the license was issued without advertising and competition.

Conclusion 


The Commission finds the application by IRV’S Place, Inc. to be identical to the one approved on November 18, 2008.  The issue of a transfer of license vs. issuance of a new license is the only difference.  None of the Ballarin factors have changed since November of 2008 and the Local Board did not have a formal application process for IRV’S Place, Inc. to adhere to. 


Therefore, the Commission remands the application back to the local board with the recommendation the license be granted.

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Robert H. Cronin, Commissioner______________________________________________________

Kim S. Gainsboro, Chairman_________________________________________________________

Dated in Boston, Massachusetts this 25th day of May 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Gloucester Licensing Board, Chairman Edward Pasquina

Patricia S. Johnston, Esq.

City of Gloucester, Suzanne Egan, Esq.
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