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These are appeals under both the formal and informal procedures, pursuant to G.L. c. 59, §§ 64 and 65 and      c. 58A, §§ 7 and 7A, from the refusal of the appellee to abate taxes on certain real estate in the Town of Carlisle assessed under G.L. c. 59, §§ 11 and 38 for fiscal years 2009 through 2012.  


Then-Commissioner Mulhern heard these appeals and materially participated in the deliberations which led to Chairman Hammond and Commissioners Scharaffa, Rose, and Chmielinski joining in a decision for the appellee.  


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


Richard L. Wulsin, Esq. for the appellant.


John Richard Hucksam, Jr., Esq. for the appellee. 

FINDINGS OF FACT AND REPORT

On January 1, 2008, January 1, 2009, January 1, 2010, and January 1, 2011, the valuation and assessment dates for fiscal years 2009 through 2012, respectively, the appellants were the assessed owners of approximately 170 acres of land in the Town of Carlisle, known as the Wilkins Hill or Hanover Hill subdivision (the “subject property”).  The subject property is composed of an assemblage of various contiguous tracts of land purchased in 2006 and 2007 for a total expenditure of $6,450,010.  These tracts include: 546 Westford Street for $850,000, which consisted of a single-family home and 7.5 acres of land; 566 Westford Street for $2,500,000, which consisted of 3.5 acres plus an additional 15 acres; 672 Westford Street for $3,100,000, which consisted of a house and 11 acres; and a non-arm’s-length transfer of more than 122 acres of land, called Consolidated Lot 1, for $10.00.  

Prior to January 1, 2008, in 2006, a subdivision plan for the subject property was created and endorsed by the Carlisle Planning Board totaling 21 single-family house lots which required no further approval (the “21-lot ANR plan”).  Thirteen of the lots in the 21-lot ANR plan contained longer or shared driveways (the “pork chop lots”) while the remaining 8 lots had greater road frontage and shorter, private driveways (the “standard lots”).  According to the developer, the 21-lot ANR plan required the actual expenditure of approximately $20,897 for road work and landscaping, $750 for utility work, and $405,014 for engineering fees and permitting expenses for a total of $426,661 in costs; all of these expenditures were incurred prior to January 1, 2008.  In 2007, a third party presented an offer to purchase in its entirety the 21-lot ANR subdivision for $8,100,000.  It was refused.      
On June 9, 2008, a new subdivision plan named Hanover Hill for 35 single-family house lots was approved for the subject property and substituted for the 21-lot ANR plan.
  The 35-lot subdivision plan required various infrastructure and site improvements, including the creation of two new roads, Hanover Road and Johnson Road, all of which was estimated by an engineering firm to cost $4,739,553.  Of this total, $1,072,222 of the work was completed in calendar year 2008 with the $3,667,331 balance being completed in 2009.      

The relevant assessment information for the subject property’s 21-lot ANR subdivision for fiscal year 2009 and the subject property’s 35-lot subdivision for fiscal years 2010 through 2012 are contained in the following tables.

Fiscal Year 2009
	Address
	Parcel
	Area in Acres
	Assessed Value $
	Tax Rate

$/$1,000
	Tax $



	Westford St.
	19-40-1
	 4.24
	   447,300
	14.04
	 5,738.86

	Westford St.
	19-40-2
	 2.01
	   435,700
	14.04
	 5,590.03

	Westford St.
	19-40-3
	 4.10
	   446,600
	14.04
	 5,729.88

	Westford St.
	19-40-4
	 4.23
	   447,200
	14.04
	 5,737.58

	Westford St.
	19-40-5
	 5.06
	   451,400
	14.04
	 5,791.46

	Westford St.
	19-40-6
	 2.61
	   438,900
	14.04
	 5,631.08

	Westford St.
	19-40-7
	 2.52
	   438,400
	14.04
	 5,624.67

	Westford St.
	19-40-8
	 2.52
	   438,400
	14.04
	 5,624.67

	Westford St.
	19-40-9
	 4.57
	   448,900
	14.04
	 5,759.39

	Westford St.
	 19-40-10
	 5.38
	   453,000
	14.04
	 8,811.99

	Westford St.
	 19-40-11
	 2.11
	   436,200
	14.04
	 5,596.45

	Westford St.
	 19-40-12
	 4.13
	   446,700
	14.04
	 5,731.16

	Westford St.
	 19-40-13
	 4.12
	   446,700
	14.04
	 5,731.16

	Westford St.
	 19-40-14
	 2.16
	   436,500
	14.04
	 5,600.30

	Westford St.
	 19-40-15
	 7.57
	   464,000
	14.04
	 5,953.12

	Westford St.
	 19-40-16
	 5.71
	   454,700
	14.04
	 5,833.80

	Westford St.
	 19-40-17
	 3.41
	   443,000
	14.04
	 5,683.69

	Westford St.
	 19-40-18
	 4.05
	   446,300
	14.04
	 5,726.03

	Westford St.
	 19-40-19
	 4.08
	   446,500
	14.04
	 5,728.60

	Westford St.
	 19-40-20
	10.72
	 1,131,800
	14.04
	14,520.99

	Westford St.
	 19-40-21
	 7.21
	   462,200
	14.04
	 5,930.03

	Curve St.
	19-39-X
	14.50
	   498,400
	14.04
	 6,394.47

	Westford St.
	19-40-Y
	59.40
	   293,900
	14.04
	 3,770.74

	On Appeal
	
	107.01
	10,558,800
	
	

	All Parcels
	
	166.41
	10,852,700
	
	

	
	
	
	
	
	


Fiscal Year 2010
	Address
	Parcel
	Area in Acres
	Assessed Value $
	Tax Rate

$/$1,000
	Tax $


	32 Johnson Rd.
	19-40-1
	  2.56
	   460,500
	14.62
	6,732.51

	58 Johnson Rd.
	19-40-2
	  2.01
	   457,500
	14.62
	6,688.65

	82 Johnson Rd.
	19-40-3
	  2.02
	   457,500
	14.62
	6,688.65

	112 Johnson Rd.
	19-40-4
	  2.50
	   460,200
	14.62
	6,728.12

	180 Hanover Rd.
	19-40-5
	  2.31
	   459,100
	14.62
	6,712.04

	220 Hanover Rd.
	19-40-6
	  2.42
	   459,700
	14.62
	6,720.81

	240 Hanover Rd.
	19-40-7
	  2.13
	   457,400
	14.62
	6,687.19

	301 Hanover Rd.
	19-40-8
	  3.47
	   465,500
	14.62
	6,805.61

	295 Hanover Rd.
	19-40-9
	  4.00
	   468,400
	14.62
	6,848.01

	285 Hanover Rd.
	 19-40-10
	  4.26
	   469,800
	14.62
	6,868.48

	201 Hanover Rd.
	 19-40-11
	  3.58
	   466,100
	14.62
	6,814.38

	171 Hanover Rd.
	 19-40-12
	  3.32
	   464,700
	14.62
	6,793.91

	20 Gormley Way
	 19-40-13
	  2.21
	   458,600
	14.62
	6,704.73

	40 Gormley Way
	 19-40-14
	  4.69
	   472,200
	14.62
	6,903.56

	60 Gormley Way
	 19-40-15
	  4.51
	   471,200
	14.62
	6,888.94

	101 Hanover Rd.
	 19-40-16
	  2.11
	   458,000
	14.62
	6,695.96

	97 Hanover Rd.
	 19-40-17
	  4.01
	   468,500
	14.62
	6,849.47

	95 Hanover Rd.
	 19-40-18
	  4.14
	   469,200
	14.62
	6,859.70

	81 Hanover Rd.
	 19-40-19
	  2.05
	   457,700
	14.62
	6,691.57

	67 Hanover Rd.
	 19-40-20
	  4.09
	   468,900
	14.62
	6,855.32

	41 Hanover Rd.
	 19-40-21
	  2.45
	   459,900
	14.62
	6,723.74

	78 Hanover Rd.
	 19-40-22
	  2.00
	   457,400
	14.62
	6,687.19

	90 Hanover Rd.
	 19-40-23
	  2.08
	   457,800
	14.62
	6,693.04

	150 Hanover Rd.
	 19-40-24
	  2.00
	   457,400
	14.62
	6,687.19

	99 Johnson Rd.
	 19-40-25
	  2.00
	   457,400
	14.62
	6,687.19

	67 Johnson Rd.
	 19-40-26
	  2.02
	   457,500
	14.62
	6,688.65

	35 Johnson Rd.
	 19-40-27
	  2.00
	   457,400
	14.62
	6,687.19

	15 Johnson Rd.
	 19-40-28
	  2.01
	   457,500
	14.62
	6,688.65

	24 Sorli Way
	 19-40-29
	  2.00
	   457,400
	14.62
	6,687.19

	63 Hanover Rd.
	19-40-A
	  2.36
	   459,400
	14.62
	6,716.43

	11 Hanover Rd.
	19-40-B
	  2.00
	   457,400
	14.62
	6,687.19

	48 Sorli Way
	19-40-C
	  2.00
	   457,400
	14.62
	6,687.19

	64 Sorli Way
	19-40-D
	  2.00
	   457,400
	14.62
	6,687.19

	74 Sorli Way
	19-40-E
	  2.00
	   457,400
	14.62
	6,687.19

	Curve St.
	19-39-X
	 14.50
	    79,800
	14.62
	1,166.68

	Westford St.
	19-40-Y
	 59.40
	   338,600
	14.62
	4,950.33

	On Appeal 
	
	163.21
	15,640,400
	
	

	All Parcels
	
	165.21
	16,097,800
	
	


Fiscal Years 2011 & 2012

	Address
	Parcel
	Area in Acres
	Assessed Value ($)
	FY 2011

Tax Rate

$/$1,000


	FY 2011 Tax $

	FY 2011

Tax Rate

$/$1,000
	FY 2012 Tax $


	32 Johnson Rd.
	19-40-1
	  2.56
	   416,900
	16.13
	6,724.60
	17.14
	7,145.67

	58 Johnson Rd.
	19-40-2
	  2.15
	   414,600
	16.13
	6,687.50
	17.14
	7,106.24

	82 Johnson Rd.
	19-40-3
	  2.02
	   413,900
	16.13
	6,676.21
	17.14
	7,094.25

	112 Johnson Rd.
	19-40-4
	  2.50
	   416,600
	16.13
	6,719.76
	17.14
	7,140.52

	180 Hanover Rd.
	19-40-5
	  2.31
	   415,500
	16.13
	6,702.02
	17.14
	7,121.67

	220 Hanover Rd.
	19-40-6
	  2.42
	   416,100
	16.13
	6,711.69
	17.14
	7,131.95

	240 Hanover Rd.
	19-40-7
	  2.13
	   414,500
	16.13
	6,685.89
	17.14
	7,104.53

	301 Hanover Rd.
	19-40-8
	  4.08
	   425,200
	16.13
	6,858.48
	17.14
	7,287.93

	295 Hanover Rd.
	19-40-9
	  6.00
	   435,800
	16.13
	7,029.45
	17.14
	7,469.61

	285 Hanover Rd.
	 19-40-10
	  4.26
	   426,200
	16.13
	6,874.61
	17.14
	7,305.07

	201 Hanover Rd.
	 19-40-11
	  3.58
	   422,500
	16.13
	6,814.93
	17.14
	7,241.65

	171 Hanover Rd.
	 19-40-12
	  3.32
	   421,100
	16.13
	6,792.34
	17.14
	7,217.65

	20 Gormley Way
	 19-40-13
	  2.21
	   415,000
	16.13
	6,693.95
	17.14
	7,113.10

	40 Gormley Way
	 19-40-14
	  4.69
	   428,600
	16.13
	6,913.32
	17.14
	7,346.20

	60 Gormley Way
	 19-40-15
	  4.51
	   427,600
	16.13
	6,897.19
	17.14
	7,329.06

	101 Hanover Rd.
	 19-40-16
	  2.11
	   414,400
	16.13
	6,684.27
	17.14
	7,102.82

	97 Hanover Rd.
	 19-40-17
	  4.01
	   424,900
	16.13
	6,853.64
	17.14
	7,282.79

	95 Hanover Rd.
	 19-40-18
	  4.02
	   424,900
	16.13
	6,853.64
	17.14
	7,282.79

	81 Hanover Rd.
	 19-40-19
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	67 Hanover Rd.
	 19-40-20
	  4.33
	   426,600
	16.13
	6,881.06
	17.14
	7,311.92

	41 Hanover Rd.
	 19-40-21
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	78 Hanover Rd.
	 19-40-22
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	90 Hanover Rd.
	 19-40-23
	  2.08
	   414,200
	16.13
	6,681.05
	17.14
	7,099.39

	150 Hanover Rd.
	 19-40-24
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	99 Johnson Rd.
	 19-40-25
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	67 Johnson Rd.
	 19-40-26
	  2.02
	   413,900
	16.13
	6,676.21
	17.14
	7,094.25

	35 Johnson Rd.
	 19-40-27
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	15 Johnson Rd.
	 19-40-28
	  2.01
	   413,900
	16.13
	6,676.21
	17.14
	7,094.25

	24 Sorli Way
	 19-40-29
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	63 Hanover Rd.
	19-40-A
	  2.36
	   415,800
	16.13
	6,706.85
	17.14
	7,126.81

	11 Hanover Rd.
	19-40-B
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	48 Sorli Way
	19-40-C
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	64 Sorli Way
	19-40-D
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	74 Sorli Way
	19-40-E
	  2.00
	   413,800
	16.13
	6,674.59
	17.14
	7,092.53

	Curve St.
	19-39-X
	 84.10
	   462,600
	16.13
	7,461.74
	17.14
	7,922.11

	Westford St.
	19-40-Y
	 59.40
	
	16.13
	
	17.14
	

	On Appeal (FY 2011)
	
	166.99
	13,002,600
	
	
	
	

	On Appeal (FY 2012)
	
	172.99
	13,035,600
	
	
	
	

	All Parcels (FY 2011)
	
	177.78
	14,673,100
	
	
	
	

	All Parcels (FY 2012)
	
	183.78
	14,706,100
	
	
	
	



For fiscal year 2009, the appellants appealed all of the parcels in the 21-lot ANR subdivision.  For fiscal year 2010, the appellants appealed all of the parcels in the 35-lot subdivision except for Lot F which was under agreement and Lot 22.  For fiscal year 2011, the appellants appealed all of the parcels in the 35-lot subdivision except for Lots F, 22, and 23, all of which sold in 2009, as well as Lots 14 and 26.  For fiscal year 2012, the appellants again appealed all of the parcels in the 35-lot subdivision except for Lots F, 22, and 23, as well as Lots 14 and 26 which sold in 2010.    

In accordance with G.L. c. 59, § 57C, the appellants timely paid the real estate taxes for all fiscal years at issue without incurring interest.  In accordance with   G.L. c. 59, § 59, the appellants timely filed their applications for abatement for each of the lots or tax parcels contained within the subject property for all fiscal years at issue.  With one exception, the assessors denied the abatement applications or they were deemed denied for all of the tax parcels for all of the fiscal years at issue.
  In accordance with G.L. c. 59, §§ 64 and 65, the appellants seasonably filed their appeals from these denials or deemed denials with the Appellate Tax Board (the “Board”).  For fiscal years 2010, 2011, and 2012, in accordance with G.L. c. 58A, § 7 and the Board’s order approving joinder, the appellants joined the tax parcels on one Petition Under Formal Procedure.  The essential jurisdictional dates for the fiscal years at issue are summarized in the following table.

	
	Tax Bill Mailed
	Abatement Apps. Filed
	Abatement Apps. Denied or Deemed Denied
	Petition Filed with Board

	FY 2009
	12/29/2008
	01/27/2009
	03/17/2009
	06/24/2009

	FY 2010
	12/29/2009
	01/21/2010
	04/21/2010
	06/29/2010

	FY 2011
	12/30/2010
	01/20/2011
	04/20/2011
	04/28/2011

	FY 2012
	12/28/2011
	01/12/2012
	04/12/2012
	04/20/2012


Based on the foregoing facts and findings, the Board found and ruled that it had jurisdiction over these appeals.  

The appellants presented their case-in-chief through the testimony of: John Kenny, a cost engineer; James Marchant, a member of the assessors; David Kirk, whom the Board qualified as a real estate valuation expert; and Ronald Goglia, an accountant and partner in appellant Wilkins Hill Realty LLC, the developer of Hanover Hill.  The appellants also entered numerous exhibits into evidence, including plans, permits, various cost and expense documentation, and Mr. Kirk’s Self Contained Appraisal Report along with his substitute pages containing corrections to the report.  
Mr. Kenny testified that the estimated total cost of the infrastructure for the 35-lot subdivision was $4,472,458, with $3,400,236 remaining to be incurred as of January 1, 2009.  His cost report was admitted into evidence.  The appellants subpoenaed Mr. Marchant to testify.  He testified to the number of building permits issued for single-family dwellings during the relevant time period, the number of single-family house lots that sold during the relevant time period, the amount of time that other developments in Carlisle had taken to sell lots during the relevant time period, and the state of the real estate market during the relevant time period.  Mr. Goglia testified to the actual expense payments incurred by the developer of the 35-lot subdivision, which were $3.4 million before January 1, 2009, an additional $2.1 million prior to January 1, 2010, and an added $0.9 million during calendar year 2010.  He did not clarify exactly what these expenditures were other than to testify that they likely included road work, utility work, engineering and permitting fees, and real estate taxes.  He also testified to the sales of lots within the 35-lot subdivision, which totaled two arm’s-length sales in 2009, three in 2010, none in 2011, and eight in 2012.  In 2009 and 2010, what he termed “effective sale prices,” that is, sale prices after accounting for concessions granted buyers, ranged from $450,000 down to $360,000.
The appellants’ real estate valuation expert, Mr. Kirk, determined that the highest and best use of the subject property was “as a site for residential subdivision development.”  Accordingly, he valued the subdivisions using a discounted-cash-flow analysis relying on the Appraisal Institute’s treatise, The Appraisal of Real Estate (13th ed. 2008), in which “the subdivision development method, using discounted cash flow analysis, [is offered as a method to] be used to value vacant land that has the potential for subdivision development.”  Ibid at 370.  For fiscal year 2009, he valued the 21-lot ANR plan as “vacant land that has the potential for subdivision development.”   For fiscal years 2010 through 2012, he valued the 35-lot subdivision plan, which had been approved in 2008, as “vacant land that has the potential for subdivision development.”  In valuing the 21-lot ANR subdivision for fiscal year 2009, Mr. Kirk first ascribed retail values to the 21 lots.  He based his retail values on his survey of and purported adjustments to sales of local single-family residential housing lots from 2005 to 2010 and the actual brokerage agreement with a term from September 8, 2008 through September, 2010, and with listing prices for the 35-lot subdivision ranging between $545,000 and $595,000.  Inexplicably, Mr. Kirk omitted in his survey of local single-family housing lot sales the 2007 sales of 4 local housing lots with selling prices of $250,000, $482,000, $600,000, and $675,000.  Mr. Kirk valued the 8 standard lots within the 21-lot ANR subdivision at $545,000 and the 13 pork chop lots at $436,000 -- a 20% discounted rate to ostensibly account for their “lack of marketability” because of their shape.  This pricing resulted in a total retail value for the 21-lot ANR subdivision of $10,028,000.  However, Mr. Kirk’s subdivision-development methodology also required the inclusion of an absorption (or sale) rate and a discount factor for present-value determinations.  
Based on his review of what he considered to be relevant market sales, which did not include the aforementioned 4 sales in 2007, Mr. Kirk assumed an absorption rate of 4 or 5 lots per year for a total sellout time of five years.  He further assumed that the 8 standard lots would sell in the first two years, while the thirteen pork chop lots would sell in the latter three years.  While Mr. Kirk originally assigned all of the purported $426,661 costs for utility, road work, landscaping, permitting, and engineering costs to the first year, he submitted corrections to his report and analysis when he realized that those costs had actually been incurred and paid prior to the January 1, 2008 valuation and assessment date.  As a result of his corrections, the expenses that he included in his methodology for all five years consisted of a 5% broker’s commission and a 15% entrepreneurial profit.  
Lastly, Mr. Kirk applied a discount rate to convert the future income from sales, that is, the future benefits, into an indication of present value.  He reported that he evaluated high-yield corporate equity rates, triple-C rated bonds, and government-issued bonds in selecting an annual discount factor of 10.00% which he raised to 11.40% to account for the applicable tax factor.  His discounted-cash-flow methodology, valuing the 21-lot ANR subdivision at $5,900,000 for fiscal year 2009 (as of January 1, 2008), is summarized in the following table.

Mr. Kirk’s Discounted-Cash-Flow Methodology

Fiscal Year 2009

	Income
	2008
	2009
	2010
	2011
	2012
	Totals

	 Standard Lots
	$545,000
	$545,000
	
	
	
	

	 Pork-Chop Lots
	
	
	$436,000
	$436,000
	$436,000
	

	 Annual Lot Sales
	4
	4
	4
	4
	5
	21

	Gross Pot. Inc.
	$2,180,000
	$2,180,000
	$1,744,000
	$1,744,000
	$2,180,000
	$10,028,000

	
	
	
	
	
	
	

	Expenses
	
	
	
	
	
	

	 Roadwork, etc.
	$0
	$0
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$109,000
	$109,000
	$ 87,200
	$ 87,200
	$ 87,200
	$  501,400

	 Entre. Prof. 15%
	$327,000
	$327,000
	$261,600
	$261,600
	$327,000
	$1,504,200

	Total Expenses
	$436,000
	$436,000
	$348,800
	$348,800
	$436,000
	$2,005,600

	
	
	
	
	
	
	

	Net-Oper. Income
	$1,744,000
	$1,744,000
	$1,395,200
	$1,395,200
	$1,744,000
	$8,022,400

	Disc. Fact. 11.40%
	$0.90
	$0.81
	$0.72
	$0.65
	$0.58
	

	Present Value
	$1,565,473
	$1,405,222
	$1,009,100
	$ 905,802
	$1,016,348
	$5,901,945

	Indicated Present Value 
	
	$5,900,000
	
	
	
	


In valuing the 35-lot subdivision for fiscal years 2010, 2011, and 2012,
 Mr. Kirk ascribed retail values to the 35 or remaining lots of $545,000 for fiscal year 2010 and $450,000 for fiscal years 2011 and 2012.  He based these retail values on: his survey of and purported adjustments to single-family residential housing lot sales from 2005 to 2010; the actual brokerage agreement with a term from September 8, 2008 through September, 2010,
 with listing prices for the 35-lot subdivision ranging between $545,000 and $595,000;
 a subsequent brokerage agreement running from January 1, 2011 through December 12, 2012 with listing prices ranging from $350,000 to $450,000; and three sales in the subdivision in 2009 for $450,000 and two sales in the subdivision in 2010 for $450,000 and $400,000.  Mr. Kirk’s pricing for the lots resulted in a total retail value for those remaining in the 35-lot subdivision of $19,075,000 for fiscal year 2010, $14,400,000 for fiscal year 2011, and $13,500,000 for fiscal year 2012.  However, as in fiscal year 2009, Mr. Kirk’s methodology also required the inclusion of an absorption rate and discount factors for present-value determinations.  

Based on his review of market sales, Mr. Kirk assumed an absorption rate of 3 lots per year from 2009 to 2013 and 4 lots per year from 2014 through 2018 for a total sellout time of ten years.
  Mr. Kirk, believing that all of the purported $3,667,331 remaining expenses for utility, road work, landscaping, permitting, and engineering costs were incurred during 2009, applied those costs to his methodology for fiscal year 2010.  In addition, he applied as expenses in his methodology for all years a 5% broker’s commission and a 15% entrepreneurial profit.  

Lastly, and consistent with his methodology for fiscal year 2009, Mr. Kirk utilized an annual discount factor of 10.00% which he raised to 11.46% for fiscal year 2010, 11.61% for fiscal year 2011, and 11.71% for fiscal year 2012 to account for real estate taxes in the form of a tax factor.  His discounted-cash-flow methodologies, valuing the remaining lots in the 35-lot subdivision at $5,200,000, $6,700,000 and $6,400,000 for fiscal years 2010 through 2012, respectively, are summarized in the following tables.

Mr. Kirk’s Discounted-Cash-Flow Methodology

Fiscal Year 2010
	Income
	2009
	2010
	2011
	2012
	2013
	2014

	 Market Price/Lot
	$545,000
	$545,000
	$545,000
	$545,000
	$545,000
	$545,000

	 Annual Lot Sales
	3
	3
	3
	3
	3
	4

	Gross Pot. Inc.
	$1,635,000
	$1,635,000
	$1,635,000
	$1,635,000
	$1,635,000
	$2,180,000

	
	
	
	
	
	
	

	Expenses
	
	
	
	
	
	

	 Roadwork, etc.
	$3,667,331
	$0
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$   81,750
	$   81,750
	$   81,750
	$   81,750
	$   81,750
	$  109,000

	 Entre. Prof. 15%
	$  245,250
	$  245,250
	$  245,250
	$  245,250
	$  245,250
	$  327,000

	Total Expenses
	$3,994,331
	$  327,000
	$  327,000
	$  327,000
	$  327,000
	$  436,000

	
	
	
	
	
	
	

	Net-Oper. Income
	($2,359,331)
	$1,308,000
	$1,308,000
	$1,308,000
	$1,308,000
	$1,744,000

	Disc. Fact. 11.46%
	$0.90
	$0.80
	$0.72
	$0.65
	$0.58
	$0.52

	Present Value
	($2,116,713)
	$1,052,820
	$  944,555
	$  847,423
	$  760,280
	$  909,464


Mr. Kirk’s Discounted-Cash-Flow Methodology

Fiscal Year 2010
(continued)
	Income
	2015
	2016
	2017
	2018
	Totals

	 Market Price/Lot
	$545,000
	$545,000
	$545,000
	$545,000
	$545,000

	 Annual Lot Sales
	4
	4
	4
	4
	35

	Gross Pot. Inc.
	$2,180,000
	$2,180,000
	$2,180,000
	$2,180,000
	$19,075,000

	
	
	
	
	
	

	Expenses
	
	
	
	
	

	 Roadwork, etc.
	$0
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$  109,000
	$  109,000
	$  109,000
	$  109,000
	$   953,750

	 Entre. Prof. 15%
	$  327,000
	$  327,000
	$  327,000
	$  327,000
	$ 2,861,250

	Total Expenses
	$  436,000
	$  436,000
	$  436,000
	$  436,000
	$ 7,482,331

	
	
	
	
	
	

	Net-Oper. Income
	$1,744,000
	$1,744,000
	$1,744,000
	$1,744,000
	$11,592,669

	Disc. Fact. 11.46%
	$0.47
	$0.42
	$0.38
	$0.34
	

	Present Value
	$  815,941
	$  732,035
	$  656,757
	$  589,221
	$ 5,191,783

	Indicated Present Value 
	
	$5,200,000
	
	
	


Mr. Kirk’s Discounted-Cash-Flow Methodology

Fiscal Year 2011
	Income
	2010
	2011
	2012
	2013
	2014

	 Market Price/Lot
	$450,000
	$450,000
	$450,000
	$450,000
	$450,000

	 Annual Lot Sales
	3
	3
	3
	3
	4

	Gross Pot. Inc.
	$1,350,000
	$1,350,000
	$1,350,000
	$1,350,000
	$1,800,000

	
	
	
	
	
	

	Expenses
	
	
	
	
	

	 Roadwork, etc.
	$0
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$   67,500
	$   67,500
	$   67,500
	$   67,500
	$   90,000

	 Entre. Prof. 15%
	$  202,500
	$  202,500
	$  202,500
	$  202,500
	$  270,000

	Total Expenses
	$  270,000
	$  270,000
	$  270,000
	$  270,000
	$  360,000

	
	
	
	
	
	

	Net-Oper. Income
	$1,080,000
	$1,080,000
	$1,080,000
	$1,080,000
	$1,440,000

	Disc. Fact. 11.61%
	$0.90
	$0.80
	$0.72
	$0.64
	$0.58

	Present Value
	$  967,629
	$  866,950
	$  776,747
	$  695,929
	$  831,359


	Income
	2015
	2016
	2017
	2018
	Totals

	 Market Price/Lot
	$450,000
	$450,000
	$450,000
	$450,000
	$450,000

	 Annual Lot Sales
	4
	4
	4
	4
	32

	Gross Pot. Inc.
	$1,800,000
	$1,800,000
	$1,800,000
	$1,800,000
	$14,400,000

	
	
	
	
	
	

	Expenses
	
	
	
	
	

	 Roadwork, etc.
	$0
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$   90,000
	$   90,000
	$   90,000
	$   90,000
	$   720,000

	 Entre. Prof. 15%
	$  270,000
	$  270,000
	$  270,000
	$  270,000
	$ 2,160,000

	Total Expenses
	$  360,000
	$  360,000
	$  360,000
	$  360,000
	$ 2,880,000

	
	
	
	
	
	

	Net-Oper. Income
	$1,440,000
	$1,440,000
	$1,440,000
	$1,440,000
	$11,520,000

	Disc. Fact. 11.61%
	$0.52
	$0.46
	$0.42
	$0.37
	

	Present Value
	$  744,859
	$  667,358
	$  597,922
	$  535,710
	$ 6,684,463

	Indicated Present Value 
	
	$6,700,000
	
	
	


Mr. Kirk’s Discounted-Cash-Flow Methodology

Fiscal Year 2012
	Income
	2011
	2012
	2013
	2014

	 Market Price/Lot
	$450,000
	$450,000
	$450,000
	$450,000

	 Annual Lot Sales
	3
	3
	3
	3

	Gross Pot. Inc.
	$1,350,000
	$1,350,000
	$1,350,000
	$1,350,000

	
	
	
	
	

	Expenses
	
	
	
	

	 Roadwork, etc.
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$   67,500
	$   67,500
	$   67,500
	$   67,500

	 Entre. Prof. 15%
	$  202,500
	$  202,500
	$  202,500
	$  202,500

	Total Expenses
	$  270,000
	$  270,000
	$  270,000
	$  270,000

	
	
	
	
	

	Net-Oper. Income
	$1,080,000
	$1,080,000
	$1,080,000
	$1,080,000

	Disc. Fact. 11.71%
	$0.90
	$0.80
	$0.72
	$0.64

	Present Value
	$  966,754
	$  865,383
	$  774,642
	$  693,415


	Income
	2015
	2016
	2017
	2018
	Totals

	 Market Price/Lot
	$450,000
	$450,000
	$450,000
	$450,000
	$450,000

	 Annual Lot Sales
	4
	4
	5
	5
	30

	Gross Pot. Inc.
	$1,800,000
	$1,800,000
	$2,250,000
	$2,250,000
	$13,500,000

	
	
	
	
	
	

	Expenses
	
	
	
	
	

	 Roadwork, etc.
	$0
	$0
	$0
	$0
	$0

	 Broker’s Fee 5%
	$   90,000
	$   90,000
	$  112,500
	$  112,500
	$   675,000

	 Entre. Prof. 15%
	$  270,000
	$  270,000
	$  337,500
	$  337,500
	$ 2,025,000

	Total Expenses
	$  360,000
	$  360,000
	$  450,000
	$  450,000
	$ 2,700,000

	
	
	
	
	
	

	Net-Oper. Income
	$1,440,000
	$1,440,000
	$1,800,000
	$1,800,000
	$10,800,000

	Disc. Fact. 11.71%
	$0.57
	$0.51
	$0.46
	$0.41
	

	Present Value
	$  827,608
	$  740,827
	$  828,933
	$  742,013
	$ 6,439,575

	Indicated Present Value 
	
	$6,400,000
	
	
	


The assessments compared to Mr. Kirk’s estimates of value for the subdivisions for the fiscal years at issue are summarized in the following table.

	
	FY 2009
	FY 2010
	FY 2011
	FY 2012

	
	
	
	
	

	Assessments
	$10,558,800
	$15,640,400
	$13,002,600
	$13,035,600

	Mr. Kirk’s Values
	$ 5,900,000
	$ 5,200,000
	$ 6,700,000
	$ 6,400,000


For their part, the assessors submitted into evidence the requisite jurisdictional documents, as well as property record cards for the subject property, assessors’ maps depicting the subject property during the fiscal years at issue, zoning by-laws for Carlisle, and several excerpts from the General Laws.  They also called to testify Mr. Marchant, a certified appraiser and a member of the assessors who had testified under subpoena in the appellants’ case-in-chief.  
Mr. Marchant discussed, among other things: the assemblage of the subject property; the highest-and-best use of the lots in the subject property as individual single-family retail building lots for the fiscal years at issue; relevant sales of single-family building lots in Carlisle, including those in the subject property and other local subdivisions; and his understanding that the binder coat for the 35-lot subdivision had been completed in December, 2008.  He further opined that: the use of an absorption rate is not appropriate for valuing lots ready for sale in a completed or nearly complete subdivision for assessment purposes; deductions for broker’s fees are inappropriate considerations for valuing real estate for assessment purposes; and the assessors valued the subject property for the fiscal years at issue in accordance with the Department of Revenue’s guidelines and requirements for certification.     
Based on all of the evidence, and as explained more fully in its Opinion below, the Board found that the appellants failed to prove that the subject property was overvalued for fiscal year 2009, 2010, 2011, or 2012.  The Board found that for ad valorem tax purposes, the subject property’s highest and best use, as of the relevant valuation assessment dates for the fiscal years at issue, January 1, 2008, January 1, 2009, January 1, 2010, and January 1, 2011, respectively, was as separate retail building lots that were ready to be sold to and utilized by multiple purchasers at retail prices.  The Board based its highest-and-best-use determination on numerous factors including: the  creation and approval of the 21-lot ANR plan before the valuation and assessment date for fiscal year 2009; the creation and approval of the 35-lot subdivision plan prior to the valuation and assessment date for fiscal year 2010; the completion of the binder roadway for the 35-lot subdivision prior to the valuation and assessment date for fiscal year 2010; and the marketing, availability, and sale of the lots within the subject property at retail prices to others beginning in June, 2009; as well as the assessors’ rationale for their highest-and-best-use determination.  The Board also recognized that, for the fiscal years at issue, the retail use of the subject property, that is the sale of the lots to and the utilization of them by multiple purchasers, best corresponded to the criteria for determining highest and best use.  
The Board found that its highest-and-best-use finding for the subject property best met all of the well-settled criteria for determining highest and best use.  “A property's highest and best use must be legally permissible, physically possible, financially feasible, and maximally productive.” Iantosca v. Assessors of Weymouth, Mass. ATB Findings of Fact and Reports, 2008-929, 947-48 (citations omitted).  The timing of the subdivisions’ creations and approvals, the ANR nature of the 21-lot subdivision, the completion of the binder roadway in December 2008 with respect to the 35-lot subdivision, and the timely marketing of and sale to retail customers of some of the lots within the subject property shows that the Board’s highest and best use was legally permissible.  The actual physical embodiment of the 21-lot ANR subdivision with all of the buildable lots having the required frontage on Westford Street and the 35-lot subdivision with its binder and later asphalt roadway creating access to all 35 buildable lots, coupled with the sale of some of the buildable lots during the relevant time period demonstrate that the Board’s highest and best use was physically possible.  The combined value of the individual buildable lots compared to the costs incurred to develop them shows that the Board’s highest and best use was financially feasible.  And, lastly, the sale prices and values associated with individual buildable lots, particularly when compared to the acquisition and development costs or even the wholesale value of subject property espoused by the appellants’ real estate valuation expert -- as land for residential development -– confirms that the Board’s highest and best use was maximally productive.   

Consequently, the Board did not regard the highest and best use proffered by the appellants’ real estate valuation expert to be persuasive.  The Board found that his discounted-cash-flow methodology reflected a value based on a different highest and best use than the Board’s - the bulk sale value of the subject property’s lots and infrastructure to one purchaser – as opposed to the total retail value of the separate building lots that were presently being marketed and were currently ready to be sold to and utilized by multiple purchasers at retail prices, which the Board found to be the subject property’s highest and best use for ad valorem tax purposes.
As discussed in an earlier case involving this same issue, GD Fox Meadow, LLC v. Assessors of Westwood, Mass. ATB Findings of Fact and Reports 2011-501, 511-12, another authoritative treatise on real estate valuation, D. Emerson, Appraisal Institute, Subdivision Valuation (2008), distinguishes between the bulk sale value of lots when sold to or owned by a single individual or entity and the retail value of lots marketed and sold to multiple purchasers:

Subdivision valuation considers the value of the entire group of lots to one purchaser. . . .  Accordingly, bulk sale value really is the market value for a group of lots. . . . In subdivision valuation, the retail value is the market value of one lot. . . . [T]he bulk sale value is not a separate type of value; rather it is a market value for a group of lots, which reflects a bulk sale scenario.

Ibid. at 15 (emphasis in original).  Because the Board determined that, as of January 1, 2008, the highest and best use of the subject property for ad valorem tax purposes was as 21 separate buildable but as yet unimproved parcels, and that, as of January 1, 2009, January 1, 2010, and January 1, 2012, the highest and best use of the subject property was as 35 separate buildable but as yet unimproved parcels,
 all of which were presently being marketed and currently being offered for sale to and for utilization by multiple purchasers at retail prices, and that they were not merely a subdivision of multiple lots to be sold in bulk along with infrastructure to just one purchaser, the Board also found that the proper way to value the parcels in the subdivision was as retail lots using a comparable-sales analysis.  Accordingly, the Board rejected the discounted-cash-flow valuation methodology developed by the appellants’ real estate valuation expert because it placed a wholesale value on the subject property essentially treating the lots as bulk inventory within a subdivision to be sold in bulk to one purchaser. 

With respect to the remaining valuation evidence, the Board found that Mr. Kirk’s 20% devaluation of the 13 pork-chop lots in the 21-lot ANR subdivision lacked a factual predicate and was unpersuasive.  The vast majority of those lots were approximately twice the size of the standard lots, and they had greater setbacks from Westford Road.  Indeed, it is arguable that they should have been priced higher than standard lots.  If the Board were to value all of lots in the 21-lot ANR subdivision at Mr. Kirk’s suggested $545,000 value for the standard lots, the total value of the lots in the subdivision for fiscal year 2009 would be $11,445,000, which is more than $500,000 higher than the assessed value for that fiscal year.


As for the later three fiscal years at issue, if the Board were to value the remaining lots in the 35-lot subdivision at Mr. Kirk’s suggested $545,000 per lot for fiscal year 2010 and at his $450,000 per lot for fiscal years 2011 and 2012, the total value of the lots would also exceed or nearly approximate the assessed values for the applicable fiscal years even when $3 million in costs is absorbed in fiscal year 2010.  The Board found, however, that the values selected by Mr. Kirk for the fiscal years at issue were based on listings, brokerage agreements, undocumented and unexplained adjustments to his list of comparable-sale properties, and unintentionally but still improperly omitted sales.  The Board therefore found that his suggested values were not well-grounded.  On the other hand, the Board found that the five sales of lots within the subdivision in 2009 and 2010 supported the assessed values for fiscal years 2011 and 2012.  
Furthermore, with respect to expenses, the Board was not able to reconcile the testimony from the appellants’ witnesses regarding exactly what expenses were incurred when.  Mr. Kenny estimated that out of $4,472,458 in expenses for infrastructure for the 35-lot subdivision, $3,400,236 remained to be incurred after January 1, 2009; Mr. Kirk attributed $3,667,331 in expenses for infrastructure for the 35-lot subdivision to calendar year 2009; and Mr. Goglia testified that approximately $3.4 million in expenses for the 35-lot subdivision was expended prior to January 1, 2009 plus an additional $2.1 million prior to January 1, 2010 and an additional $0.9 million during calendar year 2010.  Mr. Goglia acknowledged that these actual costs included expenses for items not directly connected with the 35-lot subdivision’s infrastructure, such as, by way of example, real estate taxes.
Assuming, arguendo, that Mr. Kirk’s highest-and-best-use determination was correct and that a discounted-cash-flow approach was an appropriate technique to use under the circumstances, the Board found that his methodology and its components were flawed and speculative, in particular his data, analysis, suppositions, projections, and conclusions regarding the retail price of lots, the number of lot sales per year, the sell-off periods, and the amounts and types of expenses.  The Board was not persuaded that Mr. Kirk’s rates, periods, and amounts were adequately supported with reliable data or that his projections for future years were reasonable.  

Consequently, the Board found that Mr. Kirk’s estimates of the subject property’s fair cash value for the fiscal years at issue were simply not credible.  
On this basis, and particularly in light of the Board’s highest-and-best-use determination, the Board decided these appeals for the assessors.

OPINION

The assessors are required to assess real estate at its fair cash value as of the first day of January preceding the start of the fiscal year.  G.L. c. 59, §§ 2A and 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

The appellants have the burden of proving that the property has a lower value than that assessed. “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).

In determining fair market value, all uses to which the property was or could reasonably be adapted on the relevant assessment date should be considered.  Newton Girl Scout Council, Inc. v. Massachusetts Turnpike Authy., 335 Mass. 189, 193 (1956); Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 (1989).  The goal is to ascertain the maximum value of the property for any legitimate and reasonable use.  Id.  If the property is particularly well-suited for a certain use that is not prohibited, then that use may be reflected in an estimate of its fair market value.  Colonial Acres, Inc. v. North Reading, 3 Mass. App. Ct. 384, 386 (1975).  “In determining the property’s highest and best use, consideration should be given to the purpose for which the property is adapted.”  Peterson v. Assessors of Boston, Mass. ATB Findings of Fact and Reports 2002-573, 617 (citing Appraisal Institute, The Appraisal of Real Estate (12th ed., 2001) 315-316), aff’d, 62 Mass. App. Ct. 428 (2004).  
In the present appeals, the Board found that for ad valorem tax purposes, the subject property’s highest and best use was as 21 retail single-family building lots for fiscal year 2009 and 35 such lots for fiscal years 2010, 2011, and 2012,
 ready to be sold to and utilized by multiple purchasers, and not as a subdivision composed of infrastructure and a bulk inventory of lots to be sold to a single purchaser.  The Board found that, at all relevant times, the lots were ready to be sold separately to individuals for the construction of single-family homes at retail prices.  
The Board found that its highest-and-best-use determination was consistent with the factors contained in the long-settled definition of highest and best use: “[a] property's highest and best use must be legally permissible, physically possible, financially feasible, and maximally productive.” Iantosca v. Assessors of Weymouth, Mass. ATB Findings of Fact and Reports, 2008-929, 947-48 (citations omitted).  The fact that the 21, 35, or the remaining lots were commonly owned did not alter the Board’s determination – at all relevant times the lots were, notwithstanding ownership, ready to be sold to and utilized by multiple purchasers as single-family building lots and purchased at retail prices.  The Board concluded that the lots could not be valued in bulk for ad valorem tax purposes because a bulk sale was not the subject property’s highest and best use.  The Board found that its highest-and-best-use finding for the subject property met all of the criteria for determining highest and best use and rendered the subject property maximally productive. 

On this basis, the Board found and ruled that the highest and best use for the subject property was as a 21-lot ANR subdivision for fiscal year 2009 and as a 35-lot subdivision for fiscal years 2010, 2011, and 2012, with separate building lots that were developed but unimproved and were ready to be sold to and utilized by multiple purchasers at retail prices.  

Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to determine the fair cash value of property: income capitalization; sales comparison; and cost reproduction.  Correia v. New Bedford Redevelopment Auth., 375 Mass. 360, 362 (1978).   However, “[t]he [B]oard is not required to adopt any particular method of valuation.”  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  
Actual sales of the subject property generally “furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981); First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971). 
For buildable but as yet unimproved lots within an existing subdivision, a comparable-sales approach is an appropriate method for estimating their value.  Appraisal Institute, the Appraisal of Real Estate 300 (13th ed. 2008) (“The sales comparison approach is applicable to all types of real property interests when there are sufficient recent, reliable transactions to indicate value patterns or trends in the market.”).  In Cnossen v. Assessors of Uxbridge, Mass. ATB Findings of Fact and Reports 2002-675, the Board found that a sales-comparison analysis was the appropriate methodology to use to value the lots in a subdivision that were ready to be separately sold to and utilized by multiple purchasers:

[T]he Board found that eight of the lots contained in the Park were adjacent to Road A, which was in existence and finished as of the relevant assessment dates.  Accordingly, these eight lots were essentially salable and ready for improvements without any further development of the Park’s infrastructure.  Because of this, the Board found that a sales comparison approach might have been the most appropriate technique to use to value these eight lots.  Using the [retail] value for the lots that the appellants’ valuation expert developed for use in step one of his development approach, the Board found that the total value of these eight lots [was the sum of their retail values].
Id. at 2002-686.  See generally Thorndike Properties of Massachusetts II, LLC, Mass. ATB Findings of Fact and Reports 2006-127 (using appropriately adjusted comparable sales to determine the fair case value of lots in a fully completed area of a subdivision).  Furthermore, a sales-comparison approach was used by the appellants’ real estate valuation expert in his discounted-cash-flow methodology to estimate the retail value of the lots in both the 21-lot ANR subdivision and the 35-lot subdivision.  
Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date contain credible data and information for determining the value of the property at issue.  McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  The Board found that the sales of lots within the subject property in evidence supported the assessments for fiscal years 2011 and 2012, and even Mr. Kirk’s selection of retail values for the lots that he used in his discounted-cash-flow analysis (before applying brokerage and entrepreneurial costs and his absorption and discount rates) supported the assessments for several of the fiscal years at issue.  The Board found, however, that it could not rely on his values because they were based on listings, brokerage agreements, undocumented and unexplained adjustments to his list of comparable properties, and his omission of certain relevant sales.   Consequently, the Board further found and ruled that the appellants did not introduce substantial valuation evidence consistent with the Board’s finding of highest and best use which could challenge the individual assessments that the assessors had placed on the lots in the subject property for all of the fiscal years at issue.  
The Board also found and ruled that the development approach described in the appraisal report by the appellants’ real estate valuation expert was not a suitable methodology to use to value the lots within the 21-lot ANR subdivision or the 35-lot subdivision because of the Board’s highest-and-best-use determination. “The subdivision development method . . . uses what is known as a bulk sale scenario to develop the value of all lots to one purchaser.”  The Appraisal of Real Estate at 370.  However, “[w]here as here, the highest-and-best-use determination is as building lots ready to be sold separately to and utilized by multiple purchasers at retail prices, a valuation methodology that relies on a development approach for valuing a group of lots to be sold to a single purchaser is improper.”  GD Fox Meadow, LLC v. Assessors of Westwood, Mass ATB Findings of Fact and Reports 2011-501, 521.  Cf. Khan v. Assessors of Brookline, Mass. ATB Findings of Fact and Reports 2004-403, 444-45 (“[T]he development approach . . . was not appropriate for determining the value of the property’s real estate considering the Board’s finding regarding the subject’s highest and best use.”).  See also Autumn Gates Estates, LLC & Fox Gate LLC v. Assessors of Millbury, Mass. ATB Findings of Fact and Reports 2013-822, 851-55 (and the cases cited therein).
Moreover, even assuming, arguendo, that Mr. Kirk’s highest-and-best-use determination was correct and that a discounted-cash-flow approach was an appropriate technique to use under the circumstances, the Board found that his methodology and its components were flawed and speculative, in particular his data, analysis, suppositions, projections, and conclusions regarding the retail price of lots, the number of lot sales per year, the sell-off periods, and the amounts and types of expenses.  The Board was not persuaded that Mr. Kirk’s rates, periods, and amounts were adequately supported with reliable data or that his projections for future years were reasonable.  Consequently, the Board found and ruled that Mr. Kirk’s estimates of the subject property’s fair cash value for the fiscal years at issue were not reliable.  See Mayflower Emerald Square, LLC v. Assessors of North Attleborough, Mass. ATB Findings of Fact and Reports, 2007-421, 523-24 (ruling that the discounted cash flow analysis was not appropriate for determining fee simple interests for ad valorem tax purposes).                       
Lastly, the Board noted, as it did in Autumn Gates Estate, LLC & Fox Gates, LLC, supra, that “granting a  discount to owners of multiple lots would likely result in   disproportionate and unconstitutional assessment.”  Id. at 2013-855.  In Bettigole v. Assessors of Springfield, 343 Mass. 223 (1961), the Supreme Judicial Court held that the Massachusetts Constitution “‛forbid[s] the imposition of taxes upon one class of persons or property at a different rate from that which is applied to other classes.’” Id. at 230 (quoting Opinion of Justices, 332 Mass. 769, 777 (1955)).  “[C]ourts in states with similar constitutional provisions have ruled that those provisions require owners of multiple parcels to be taxed in the same manner as owners of single parcels.”  Autumn Gates Estate, LLC & Fox Gates, LLC at 2013-855 (and the cases cited and discussed therein).  The Board therefore found and ruled that Mr. Kirk’s use of an absorption rate in his valuation methodology was not appropriate under the circumstances presented here.        

In making its various findings and rulings in these appeals, the Board was not required to believe the testimony of any particular witness or to adopt any particular method of valuation suggested.  Rather, the Board could accept those portions of the evidence that the Board determined had more convincing weight. Foxboro Associates, 385 Mass. at 682; New Boston Garden Corp., 383 Mass. at 469.  “The credibility of witnesses, the weight of evidence, the inferences to be drawn from the evidence are matters for the Board.”  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).
The Board applied these principles in reaching its ultimate finding and ruling that the appellants failed to prove that the subject property was overvalued for ad valorem tax purposes for any of the fiscal years at issue. On this basis, the Board decided these appeals for the appellee.
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� This new plan was later amended and approved as amended on July 3, 2008.


� For all fiscal years, the tax does not include the Community Preservation Act (“CPA”) surcharge.  For the fiscal years at issue, the CPA surcharge was equal to the assessed value less $100,000 times the tax rate time two percent.


� From fiscal year 2011 to fiscal year 2012, the assessors’ estimation of the acreage and assessed value for 285 Hanover Street (Parcel 19-40-10) increased by 6.00 acres, from 4.26 acres to 10.26 acres, and by $33,000, from $426,200 to $459,200, respectively.  The total areas and assessed values for all parcels and for all parcels on appeal also increased commensurately from fiscal year 2011 to fiscal year 2012.


� For fiscal year 2009, the assessors abated the value of the Curve Street parcel, identified for assessing purposes as parcel identification number 19-39X, down to $72,900.   


� For fiscal year 2009, the assessors erroneously listed the denial date on their notices of decision under G.L. c. 59, § 63 as March 26, 2009 instead of March 17, 2009.  They then sent the notices of decision on March 30, 2009, more than ten days after their actual vote to deny the abatement applications, in contravention of the statutory time limitation within which the assessors must send the notice under § 63.  Consequently, the Board found and ruled that the notices of decision were defective and that the appellants were entitled to an additional reasonable length of time to file their appeals.  See Stagg Chevrolet v. Board of Water Commission of Harwich, 68 Mass. App. Ct. 120, 126 (2007); see also Boston Communications Group, Inc. v. Assessors of Woburn, Mass. ATB Findings of Facts and Reports 2011-780, 788-89 (finding and ruling that when a notice of decision under § 63 is lacking, the Board will use a reasonableness standard in evaluating the appropriate time for appeal).  Moreover, the Board refused “to attribute to [the assessors] the intention of misleading taxpayers,” General Dynamics Corp. v. Assessors of Quincy, 388 Mass. 24, 31 (1983), and it therefore found and ruled that the appellants were entitled to rely on the March 26, 2009 date for purposes of computing the three-month period within which they must have filed their appeals with this Board.  Id. at 41.   On this basis, the Board found and ruled that the appellants seasonably filed their appeals.  In addition for fiscal year 2009, one of the abatement applications was deemed denied on April 27, 2009, which the assessors mistakenly listed on their notice of inaction as April 10, 2009.  Regardless, the appellants seasonably filed that appeal with the Board on June 24, 2009, within three months of either date.  For fiscal years 2010, 2011, and 2012, the assessors erroneously listed the deemed denial dates on their notices of inaction as April 9, 2010, February 18, 2011, and February 10, 2012, respectively.  Notwithstanding these errors, the appellants seasonably filed the corresponding appeals with the Board within three months of either of the dates for each of those fiscal years.  


� That is, the lots remaining in the subdivision as of the relevant valuation and assessment dates: 35 for fiscal year 2010; 32 for fiscal year 2011; and 30 in fiscal year 2012. 


� This term was later extended to November 17, 2010.


� On November 12, 2010, the brokerage agreement was amended to reduce the listing price range to $325,000 to $450,000.   


� Except in his methodology for fiscal year 2012, where he applied an absorption rate of 3 lots per year through 2014, 4 lots per year in 2015 and 2016, and 5 lots per year in 2017 and 2018. 


� For fiscal years 2009 through 2012, the appeals include one additional acreage lot assessed at 498,400, two additional acreage lots assessed at $418,400, one additional acreage lot assessed at $462,600, and one additional acreage lot assessed at $462,600, respectively, increasing Mr. Kirk’s values correspondingly. 


� See footnote 6.


� See footnote 6.
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