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RECOMMENDED FINAL DECISION
INTRODUCTION

Attorney Sherrill Gould (“Petitioner”), has appealed the Notice of Intent to Assess a Civil Administrative Penalty (“PAN”) issued by the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP”) in the amount of $17,455.00.  The PAN concerns Gould’s real property at 167 Mill Street, Groton, Massachusetts (“the Property”).  The PAN was issued for alleged violations of laws governing the remediation of oil or hazardous material releases, G.L. c. 21E and 310 CMR 40.000 (the Massachusetts Contingency Plan or “MCP”).  I recommend that MassDEP’s Commissioner enter a Final Decision allowing MassDEP’s Motion to Dismiss the appeal as untimely.

BACKGROUND
The PAN alleges the following:  The Property first came to be regulated under c. 21E and the MCP in 2000, as a result of a release of hazardous materials, including polynuclear hydrocarbons (PAHs), lead, and polychlorinated biphenyls (PCBs).  PAN, pp. 1-2.  In about 2009, Gould’s Licensed Site Professional (“LSP”) had identified areas of contaminated soil that would be excavated and removed from the Property, in order to remediate the contamination and comply with c. 21E and the MCP.  Id.  In March 2013, Gould’s contractor allegedly began clearing a portion of the Property to prepare it for construction of a single family residence.  Groton town officials became concerned that contaminated soils were being improperly handled, and they notified MassDEP.  MassDEP determined that the work involved the excavation and handling of contaminated soils in noncompliance with c. 21E and the MCP.  The alleged violations included failing to: (1) receive appropriate MassDEP approval to perform the excavation, (2) have the work supervised by an LSP, and (3) prevent the mixing of contaminated soils with non-contaminated soils and to cover and secure the contaminated soils.  PAN, pp. 2-3; 310 CMR 40.0036, 40.0443(1), and 40.0441(4).
In July and August 2013, MassDEP issued a Notice of Enforcement Conference to Gould and met with her in an enforcement conference.  Gould asserted in that Conference that she was financially unable to pay the alleged penalty.  PAN, p. 3.  Gould provided some of the documentation necessary for MassDEP to determine formally whether she was financially unable to pay the penalty.  In October 2013, MassDEP requested in writing that Gould provide certain other documentation necessary to consider her financial inability claim.  PAN, p. 3.  MassDEP stated that if the documentation was not provided by October 25, 2013, it would consider the financial inability claim incomplete and deny the claim.  

Gould failed to provide the requested financial information.  As a consequence, MassDEP proceeded with enforcement and issued the PAN on March 31, 2014.  It is undisputed that the PAN was sent via Certified Mail Return Receipt Requested.  It was received and signed for by Michele Phelps, a law office employee of Gould’s, on April 2, 2014.  The cover letter to the PAN states: “URGENT LEGAL MATTER: PROMPT ACTION NECESSARY” (emphasis in original).  The PAN notified Gould of her appellate rights, informing her that if MassDEP did not receive her appeal within 21 days of the PAN’s issuance, she would be “deemed to have waived her right to an adjudicatory hearing.”  PAN, p. 5.  The PAN also provided that if Gould waived her right to an adjudicatory hearing, she was required to pay the full amount of the penalty within 21 days of the PAN’s issuance.  If she did not do that, the PAN stated that Gould would be liable for up to three times the amount of the penalty, together with costs and attorney fees, plus interest.
Gould’s deadline for filing the appeal was April 22, 2014, because April 21 was a legal holiday.  Gould indisputably failed to file the appeal in time.  Instead, she delivered her Notice of Claim (appeal notice) via FedEx Express overnight delivery on May 1, 2014, which was 31 days after the PAN’s issuance and 10 days after the appeal was due for filing.  The Office of Appeals and Dispute Resolution received the appeal for filing on May 2, 2014.
DISCUSSION

In response to Gould’s late filing of the appeal, MassDEP filed a motion to dismiss.  MassDEP correctly points out that timeliness of an appeal has been construed as a jurisdictional requirement that has been strictly applied.  Late filing due to mistakes or negligence have not been considered to excuse parties from this strict jurisdictional requirement.  See e.g. Matter of Erkkinen, Docket No. 2011-006, Recommended Final Decision (May 13, 2011), adopted by Final Decision (May 23, 2011) (appeal of $35,100.00 PAN was three days late); Matter of Berkshire Housing Authority, Docket No. 2010-007, Recommended Final Decision (March 16, 2010) (dismissing c. 91 appeal as untimely by one day), adopted by Final Decision (March 19, 2010); Matter of Stanley E. Bogaty and Frances Bogaty, Docket No. 2001-005, Final Decision (September 19, 2001) (dismissing c. 91 appeal as untimely by one day); Matter of Joseph Demaio, Docket No. 97-063, Final Decision (April 9, 1998) (dismissing wetlands appeal as untimely by two days); see also Matter of Xarras, Docket No. 2008-059, Recommended Final Decision (June 26, 2008), adopted by Final Decision (June 27, 2008); Matter of Bay Park Development Trust, Docket No. 88-291, Final Decision – Order of Dismissal (March 31, 1989); Matter of Treasure Island Condominium Association, Docket No. 93-009, Final Decision (May 13, 1993); Matter of Cross Point Limited Partnership, Docket No. 95-088, Final Decision (April 30, 1996).

  Even assuming timely filing was not a strict jurisdictional requirement, Gould’s explanation for her late filing does not further her argument.  In her Notice of Claim, Gould specified several reasons why the appeal “is filed late.”  The reasons arise out of what appear to be very busy personal and professional schedules and demands.  Gould denied the PAN’s allegations and requested an adjudicatory hearing.  Gould’s opposition to MassDEP’s motion to dismiss repeats and elaborates upon the preceding reasons for her late filing.  
While it appears Gould indeed bears significant personal and professional responsibilities, she indisputably had almost three weeks from the time her office received the PAN to timely file a brief Notice of Claim.  Gould had two weeks from when she obtained the PAN from her law office on April 7, 2014.  The PAN’s cover letter clearly notified her that it was “URGENT” and required “PROMPT ACTION.”  Nevertheless, Gould did not file the appeal until a full 10 days after it was due on April 22, 2014.               

MassDEP’s motion to dismiss should be allowed; the appeal should therefore be dismissed because it was filed late, and thus there is no subject matter jurisdiction.
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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