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Summary

This guidance is provided to assist permttees in assessing CSO i npacts
and developing CSO control alternatives which conply with the C ean
Water Act and the Massachusetts Water Quality Standards.

As an initial and continuous control neasure, Permittees are required to
i mpl enent CSO controls known as the Nine Mnimum Controls (NMC) as a
m ni mrum technol ogy-based Ilinmitation. These controls provide for
mnimzing CSO inpacts through optimzing use of existing CSO and
wastewater facilities, as well as through inplenentation of pollution
prevention, public notification, and nonitoring prograns.

Al permittees are responsi ble for devel oping and i npl enenti ng Long- Term
CSO Control Plans (facilities plans) that will ultimtely result in
conpliance with the Cean Water Act (CWA). The plan nust evaluate the
cost and perfornmance of a range of CSO control alternatives including
elimnation, relocation, storage, and treatnent, and al so rmust include a
public participation plan. Abat enent plans may involve phased work
plans with the nost cost effective control given the highest priority.

It is the goal of the Departnment to elimnate the adverse inpacts of
CSCs. Where elimnation is not feasible or would cause substanti al
wi despread econom ¢ and social inmpact, the inpacts of CSO discharges
shall be mnimzed to achieve the highest water quality attainable.
Hi ghest priority will be given to elimnating or otherwise controlling
CSO di scharges to sensitive use areas.

In accordance with the EPA National CSO Policy, CSO controls which wll
result in achieving conpliance with national goal use standards at | east
95% of the time wll be presuned to neet the water-quality based
requi renents of the Cean Water Act, provided that such a presunption is
reasonable in light of existing information. Affected receiving water
quality segnments in this case will be identified as B, or SB_ in the
Water Quality Standards to note that these segnents are subject to a
subcategory use restriction and will be subject to mnor CSO di scharges.
Lesser CSO controls will only be allowed where there are no sensitive
uses and where CSO controls neeting this classification have been shown
to be infeasible or to cause substantial w despread econonic and soci al

i mpact .

If insufficient information exists to determine the attainability of
nati onal goal use standards, pernittees will be required to inplenent
the NMC and any further controls shown to be cost-effective; a variance
may then be issued for a specified period of time to allow for the
devel opnent of additional water quality information where one of the
criteria for renoval of a use (314 CVR 4.03(4)) is net.



|. Introduction

Conbi ned sewers are collection systens that convey both sanitary sewage
and stornmwater runoff. These collection systems convey dry weather flows and
those portions of wet weather flows which do not exceed the capacity of the
downstream interceptors or wastewater treatnment facilities. Regul at or
structures allow excess flows to discharge to an adjacent waterbody; these
di scharges are considered conbined sewer overflows (CSOs). Research has
failed to define a best practicable technology (BPT) for these sources of
pol | uti on. Therefore best professional judgenent nust be used to determ ne
abat ement neasur es. Solutions nmust be site-specific in order to address a
wi de variety of technical and econom c constraints. This guidance is adopted
to define the Departnent's general goals; interpret water quality standards
and criteria in relation to CSO abatenent projects; and specify uniform
eval uation procedures for facilities planning. The Departnent regulates CSO
di scharges in accordance with the Massachusetts Water Quality Standards (WQS),
314 CMR 4.00, under the statutory authority provided by M3 c.22 s.21.

Section V of this guidance is excerpted from the DEP CSO Policy and
establishes the regulatory framework associated with different CSO control
alternatives. This policy applies to segnents inpacted by the discharge of
CSCs. A list of these waterbodies is included in the WS. The list will be
updated every three years as part of the schedul ed readopti on of the WX and
Classification of Waterbodi es pursuant to the Federal C ean Water Act.

Il. Goals

The Department has the following goals with regard to CSO abatenent
neasures.

1. Eimnation of receiving water inpacts is the primary goal.

2. Were elimnation of CSCs is not feasible, the goal is mnimzation of
i mpacts to the maxi mum extent feasible and attaining the highest water
gquality achievable. |In these areas the identification and protection of
critical uses is essential.

I11. Nine Mninmm Controls (NM)

In accordance with the 1994 EPA national CSO policy, permttees nust as
soon as practical inplenent and evaluate the effectiveness of the Nine M ninmm
Controls as the mninumtechnol ogy-based requirenent of the Cean Water Act.

The Nine M nimum Controls are

1. Proper operation and regular maintenance prograns for the sewer
system and the CSCs;

2. Maxi num use of the collection systemfor storage;

3. Review and nodification of the pretreatnent program

4. Maximzation of flowto the Publicly Owmed Treat ment Wrks (POTW for
treat nent;

5. Prohibition of CSCs during dry weat her;

6. Control of solids and floatable naterials from CSGCs;

7. Pollution prevention prograns;

8. Public notification to ensure that the public receives adequate
notification of CSO discharges and their inpacts, and;

9. Mnitoring to effectively characterize CSO inpacts and the efficacy

of CSO controls.

Permttees wll be required to subnmit information detailing the
i npl enentation of actual control neasures and subsequently additional



information on the degree to which the NMC achieve conpliance with water
quality standards. Additional guidance on the NMC is contained in the EPA
Gui dance for Nine M ninum Controls.

V. Long-term CSO Control Plan

A. General

Permittees are responsible for the developnent of a Long-Term CSO
Control Plan which must ultimately result in conpliance with the Cean Wter
Act and applicable Water Quality Standards (WQS). This CSO Plan is the
critical vehicle for determ ning appropriate CSO controls and will also form
the basis for any necessary adninistrative reclassifications of receiving
waters. The planning effort should include considerabl e stakehol der input and
the permttee should work closely with regulatory agencies so that the plan
will be consistent with basin-w de wat ershed nanagenent efforts. The Depart-
nment does not attenpt to specify uniformtreatnent |evels for CSO discharges.
Instead, in accordance with the 1994 EPA National CSO Policy, the Departnent
requires an evaluation of potential CSO controls and their inpacts in the
long-termplan. The long-term plan nust include the follow ng el ements:

1. Characterization, nonitoring and nodeling of the CSO system and the
receiving waters as the basis of selection and design of effective CSO
controls. The characterization should be watershed-based to the extent
possible, so that it presents a site-specific determination of the
relative inpacts of CSO and non-CSO di scharges on water quality.

2. A public participation process which includes at a mninmm one public
neeting to discuss CSO control alternatives and one public hearing on
the recommended plan. The permittee nust also satisfy the requirenents
of the Massachusetts Environmental Policy Act (MEPA), 301 CMR 11. 00,
regardi ng public review of the project. Additional public participation
is often warranted in major and conplicated projects.

3. Consideration of sensitive use areas as the highest priority for
elimnating or otherwi se controlling CSGCs.

4. A detailed evaluation of CSO control alternatives which will enable the
permttee in consultation with regulatory agencies and the public to
sel ect CSO controls which will neet CWA requirenents.

5. Cost/Performance considerations to conpare and eval uate the cost-benefit
of a range of CSO control alternatives. Performance of CSO control
alternatives should be based on pollutant reductions to be achieved and
water quality benefits.

6. An Operation and Miintenance Plan to mninze CSO inpacts from recom
nmended control facilities where CSCs will not be elininated.

7. Maximzation of treatnent at the existing POTWfor wet weather flows.

8. An inplenentation schedule, which reflects the adverse inpacts from CSGCs
upon WX and designated uses, and the cost-benefit of recommended CSO
control s.

9. A post-construction conpliance nonitoring program adequate to verify
conpliance with water-quality based requirenents of the Cean Water Act
and ascertain the effectiveness of CSO controls.

As noted in section IlIl of this CSO guidance, each permttee will be
required initially to mininmze discharges from CSGs and their resultant
i npacts on water quality by inplenentation of the Nine M ninum Controls.



B. CSO Control Alternatives

As the ultimate goal of the plan is to achieve conpliance with the CM,
the permttee should work with regulatory agencies and the public during the
pl anni ng process to establish receiving water quality goals and associ ated CSO
control goals based on the use designations and regulatory options contained
in the water quality standards. The planning effort should be consistent with
the Departnent's watershed-based approach to assessing and managi ng water
resources, and the cost/benefit analysis of a range of CSO control alterna-
tives should be evaluated considering their relative inpacts on water quality
and inpairment of uses. The range of CSO control alternatives considered
shoul d i nclude the followi ng alternatives.

a) Nine MnimmcControls

The NMC, which include collection system and source controls, are
required for all CSO permttees and therefore constitute the baseline

[ evel of CSO control. In some areas, the NMC may be significant in
elimnating or controlling CSCs to the extent that water quality goals
and uses can be attained. While this is not normally the case, the

long-term plan should evaluate the degree to which the NMC achieve
conpliance with standards to establish a baseline fromwhich to conpare
the costs and benefits of higher |evel CSO controls.

b) Elim nation/ Rel ocation

Since there is no finite limt to the magnitude and duration of a
precipitation event, CSO controls can only lower the probability of
untreated overflows, not elimnate them entirely. CSO discharges
therefore can only be elimnated by conplete sewer separation. Sewer
separation nust be considered initially in all CSOinpacted areas and
evaluated to determine if it is feasible. Once it has been denobnstrated
to the Departnent that elimnation of CSO discharges is not feasible,
the relocation of CSGs should be eval uated. Rel ocation alternatives
must be exam ned on a systemw de basis so that the maxi num recovery of
wat er uses is achieved, including the protection of critical uses.

c) Storage Technol ogi es

St orage technol ogies include in-line storage (in the existing collection
system, off-line near surface storage with construction of tanks or
other facilities, and deep tunnel storage. |In each instance, flows are
stored until the storm event is over and the stored flows are then
punped to the treatnent facility when capacity is available to treat
these flows. A range of storage volunes should be considered based on
flows froma nunber of different stormevents (3-nonth, 6-nonth, 1-year,
etc.) and the hydraulic capacity of the conbined sewer system Physical
constraints at storage sites should also be considered. The |evel of
CSO control necessary to neet receiving water goals and uses and the
overall cost/benefit of alternatives are critical factors in determ ning
appropriate storage alternatives.

d) Treat nment Technol ogi es

Treatment technologies for CSO discharges are intended to reduce
pol lutant |oadings to receiving waters from remai ni ng CSO di scharges and
i nclude screening, solids renoval, disinfection, and other associated
unit operations. Treatnent alternatives, |like storage, need to be sized
in relation to the flows from different storm events and hydraulic
conditions, and as noted above, a range of storns and flows should be
considered in evaluating the design and performance, as should any
siting constraints as well. Again, the critical factor in assessing
these alternatives is evaluating the cost and the extent to which the
treatment alternatives serve to achieve water quality goals and uses.



e) Collection System Controls

Col l ection system controls include interceptor relief, partial sewer
separation, or other system nodifications which reduce CSO vol une and
frequency by renmoving or diverting runoff, nmaximzing the volunme of flow
stored in the collection system or maximzing the capacity of the
collection system to convey flow to a treatnment facility. These
controls can significantly reduce CSO inpacts and are often used in
conbination with other CSO controls to optimize the long-term control
pl an.

C. Evaluation of Alternatives

(1) Sewer Separation

Permttees will be required to elimnate CSGCs through sewer separation
in all areas where such action is deternined to be feasible and will not cause
“wi despread social and economic inmpact” as noted in CVR 314 4.03(4)(f). The
Depart nent shall base a determ nation of w despread social and econom c i npact
on the followi ng factors:

e Costs of Separation: The costs of separation nust be evaluated to determ ne
if the inpacts on ratepayers are excessive using EPA's Econom ¢ Cui dance
for Water Quality Standards.

e Benefits of Separation: The water quality benefits of the sewer separation
program should be quantified with the goal of attainment of designated
uses. Wen determning the benefits to be achieved, potential interactive
and overl apping pollution sources such as discharges from the storm drain

system after separation may be taken into account. This assessnent of
benefits should include a site-specific assessnent of the inpacts of the
separati on program and shall include a reasonable estinmation of stornnater
and ot her non-CSO pol | utant | oads.

e Protection of Sensitive Uses: Sensitive uses, including bathing areas,
shel I fishing areas, water supply sources, and endangered species habitats
should be afforded maximum protection. If CSGs are not conpletely

elimnated in these areas, other alternative CSO controls or conbinations
of controls nust provide an equivalent or higher level of environnental
benefit, and result in greater attainment of national goal use standards.

In general, the departnent will nake a finding that sewer separation
wi Il cause widespread social and econom c inpact when a project exceeds the
affordability guidelines included in the EPA Econonmic Guidance for Wter
Quality Standards; or when costs are determ ned to be excessive when conpared
to water quality benefits to be achieved; or where alternative CSO controls
are denonstrated to provide superior environmental benefits to a receiving
water in supporting existing and proposed uses and associated water quality

st andar ds. In these instances, the alternative CSO controls will normally
provi de significant abatenment of not only CSO | oads, but stormnater |oads as
wel |, which have in some areas been identified as a nmmjor cause of water

quality standard viol ati ons.

(2) Cost Benefit of Alternatives

A key aspect of evaluating the range of CSO control alternatives is
gquantifying the water quality benefits and costs of each alternative.
Quantification of the benefits of any CSO control alternative should reflect
the extent to which the controls allow or contribute to attai nment of national
goal use standards and existing uses. Such a quantification normally relies
on an assessnent of CSO and non-CSO | oads to the inpacted receiving waters and
a sewer systenireceiving water nodel to predict the water quality inpacts of



the various CSO control alternatives. The followi ng nethods can be used to
denonstrate the benefits of CSO control alternatives:

e a presentation of the average annual duration and volume of CSO
di scharges for each alternative

e nodel outputs which estimate the duration of violations of water quality
standards (e.g. fecal coliform dissolved oxygen) for a range of storm
events as well as on an annual average for each alternative.

e nodel outputs which estimte the frequency and duration of beach
closures or shellfish bed closures or loss of other uses for each
alternative, where these uses are inpacted by CSO di scharges.

e a presentation of the average annual pollutant |oads renpoved and
associ ated costs for the range of CSO control alternatives.

The level of CSO control provided in each case should be the highest
feasible CSO control, and achieve the highest water quality classification
reasonably attainable. The evaluation should include a conparison of the
costs, perfornance, and technical considerations of all alternatives or
conbi nati on of alternatives. In conplex situations, the abatenent plan should
identify the nost critical resources and the cost/benefit of the controls in
establishing an inplenentation plan which affords the greatest inprovenent in
water quality. This often involves a phased inplenentation plan

(3) Sensitive Use Areas

Wil e this guidance includes a description of the general procedures to
be used in evaluating CSO controls, it is not intended to replace best profes-
sional judgenent when considering site-specific factors in the determnation
of reasonable, feasible, and appropriate CSO controls. The nost inportant
site-specific factors governing these judgenents are the actual and projected
receiving water uses in a segnent. The Department expects that each permittee
will afford the highest priority in its long-term CSO control plan for
elimnating or otherwise controlling CSCs in any receiving waters where
critical uses have been identified. These include water uses that relate to
public health or welfare, such as public water supply sources, shellfish
harvesting areas, public bathing areas, endangered species habitats, and other
areas of ecologic or economc concern which are identified as critical uses
through the facilities planning and public participation process. In each
case the goal shall be to elimnate the CSOCs in these areas and where this is
infeasible, to mnimze their inpacts.

In many instances, these sensitive use areas will also fall within the
purvi ew of other state agencies, who may al so i npose regulatory requirenents.
These agencies include, but are not limted to: DEP D vision of Water Supply;
Departnment of Public Health; and the Departnment of Fisheries, WIldlife, and

Envi ronnental Law Enforcenent. Where CSO inpacts fall within the purview of
these or other state agencies, these agencies nust be included in the review
of the long-term CSO control plan, and DEP will consult these agencies during

t he revi ew and approval process.



V. Regul atory Franewor k

CSO discharges are regulated by the Commonwealth in several ways. Li ke
any discharge of pollutants, CSGs nust have an NPDES/ MA Surface Water D scharge
Permit under federal regulations and 314 CMR 3.00. Permt procedures are
described in 314 CWR 2.00. Mini ci palities and districts seeking funding for
wast ewater treatnment, including CSO abatement, must conply with the facilities
pl anning process at 310 CMR 41.00. Entities obtaining funding or exceeding
specific thresholds nust also conply with the Massachusetts Environnental Policy
Act regulations at 301 CVR 11.00. Each of these regul ations contain substantive
and procedural requirements. Because both MEPA and facilities planning require
the evaluation of alternatives, these processes are routinely coordinated.

Any permit for a CSO discharge must require conpliance with Massachusetts
Surface Water Quality Standards at 314 CWR 4. 00. States are responsible for
promul gating water quality standards under the federal Cean Water Act and
parallel state laws. Water quality standards contain classifications of water
bodi es, designation of uses, criteria to protect the uses, and antidegradation
provisions.' The water quality standards establish goals for waters of the
Commonweal th, and provide the basis for water quality-based effluent [imtations
in NPDES permits. Any discharge, including CSO discharges, is allowed only if
it meets the criteria and the antidegradation standard for the receiving
segnent .

Regul atory Options for CSGCs

The CSO Policy describes a hierarchical "nmenu" of options within the
Surface Water Quality Standards to accommbdate the range of situations in which

CSGs are found. The appropriate regulatory option for each CSO will be chosen
based on the frequency and inpact of each overflow, with public participation as
an integral part of pernit issuance. The Policy encourages cost-effective
options that pronote progress toward water quality goals while avoiding, where
possi bl e, the downgrading of water bodies on a permanent basis. Regul at ory
options for CSGCs include:
) Class B or SB - CSCs are elimnated.
. Cass B(CSO - CSGs remain but must be conpatible with
water quality goals.
o Variance - CSGs renain when allowed under a short term nodification

of water quality standards through an NPDES/ MA pernit.
. Partial Use Designation - CSCs renmain with noderate
inmpacts resulting inintermttent inpairnent of water quality

goal s.

' Water bodies are classified as AL B, or C (SA SB, or SC for narine waters). Al waters in

Massachusetts are currently classified either dass A (source of public water supply) or Cass B
("fishabl e/ swi mabl e"). Nuneric or narrative criteria are established for each water body.
Anti degradation provisions protect the designated and existing uses of waters. Uses of water bodies
include habitat, recreation, fishing, or water supply.



. G ass C- CSGs remain, causing pernmanent and sustai ned
i mpai rment so that dass B water quality goals cannot
be met.

Revisions to DEP's Surface Water Quality Standards were made in 1995 to
establish this system for efficient and effective regulation of CSCs. The
"menu" enhances flexibility for permttees, mnimzes denmands on the
Department's administrative resources, provi des equival ent envi ronnent al
protection with | ess process, and ensures the highest level of public health and
environnental protection consistent with the realities of CSO abatenent.

The Department will base its decision to identify a segnent as B(CSO, to
issue a variance, to issue a partial use designation, or to change the
classification to dass C, on one or nore of the reasons stated at 314 COWR

4.03(4)°% Cenerally, a decision to allow CSO discharges to continue will only
be nade if the Departnment finds that nore stringent controls would lead to
substantial and w despread economic and social inpact as determned by a

cost/benefit anal ysis. The Departnent may, but is not required to, allow CSO
di scharges when a facility can denonstrate its eligibility based on one or nore
of the reasons stated in the regul ations.

The public notice and hearing requirenents that apply to all Departnent
regul atory changes will be observed prior to the promul gation of any additional
revisions to the Surface Water Quality Standards for inplenentation of the
Policy. Revisions to the Water Quality Standards will be required to establish
a partial use designation or downgrade to dass C

Rel ationship to EPA CSO Control Strategy and the NPDES Regul ati ons

EPA' s 1994 CSO Control Policy revised sone features of its 1989 version to
provide greater flexibility by allowing a mninal nunber of overflows which are
conpatible with the water quality goals of the dean Water Act. DEP' s 1995
regulatory revisions correspondingly decreased reliance on partial use
designation as the sole regulatory vehicle to support CSO abatenent plans’.

In all cases, NPDES/MA permts wll require the nine mninum controls
necessary to meet technology-based linitations as specified in the 1994 EPA
Policy. The nine controls nmay be summarized as; operate and nmintain properly;
nmaxi m ze storage, mnimze overflows, maximze flows to Publicly Owed Treatnent

2 314 OWVR 4.03(4) allows the renmoval of a use that is not an existing use, a partial use
designation, or a variance if the applicant denonstrates that:
"(a) Natural ly occurring pollutant concentrations prevent the attai nnent of the use; or
(b) Natural, ephenmeral internittent or low flow conditions or water |evels prevent the attainment of
the use, unless these conditions nay be conpensated for by the discharge of sufficient volune of
effluent discharges without violating state water conservation requirenents to enable uses to be net;

or

(c) Human caused conditions or sources of pollution prevent the attainnment of the use and cannot
be renedi ed or woul d cause nore environnmental damage to correct than to | eave in place; or

(d) Dans, diversions or other types of hydrologic nodifications preclude the attainnent of the use,
and it is not feasible to restore the water body to its original condition or to operate such
nmodi fication in a way that would result in the attainment of the use; or

(e) Physical conditions related to the natural features of the water body, such as the lack of a
proper substrate, cover, flow, depth, pools, riffles, and the like, unrelated to water quality,
preclude attai nnent of aquatic life protection uses; or

(f) Controls nore stringent than those required by sections 310(b) and 306 of the Federal Water
Pol l ution Control Act (33 USC § 1251 et seq.) would result in substantial and w despread econom ¢ and
soci al inpact."

: DEP' s 1990 CSO Policy was based on EPA's 1989 CSO Control Policy and established the goal of
elimnating adverse inpacts from CSCs, using partial use designation where renoval or relocation was
not feasible. The three nonth design storm was identified as the m nimum technol ogy-based effl uent
limtation, which would result in untreated overflows an average of four times a year. Abat enent
measures to meet these mninum standards were necessary for a CSO discharge to be eligible for
partial use designation. Presumably, all CSGs exceeding this standard required downgrading to O ass
C or SC status. No partial use designations or downgrades to Cass C were actually made, but the
process was perceived as adm nistratively cunbersone.



Wrks (POTW, prohibit dry weather CSOs, control solids and floatables,
institute pollution prevention prograns, notify the public of inpacts, and
observe nonitoring and reporting requirenents. The nine mninumcontrols nay be
suppl enented with additional treatnent requirenents, such as screening and
di sinfection, on a case-by-case basis.

EPA allows the issuance of a variance or the renoval of a use in certain
ci rcunstances, which were incorporated into the Departnent's regulations in 1995
(see footnote 2). EPA regul ations also generally govern the content of, and
establish an approval process for, state water quality standards.

The Departnent's goal is to elimnate adverse CSO inpacts and attain the

hi ghest water quality achievable. Separation or relocation of CSGs will be
required wherever it can be achieved based on an economc and technical
eval uati on. The facilities planning process is designed to provide the

requisite technical and economc analysis to determ ne whether elimnation of
CSGs is feasible, to provide a basis for determ ning which abatenent mneasures
shoul d be inplenented for CSCs which will not be elininated, and for deternining
an appropriate schedule for all CSO abatement activities.

* dass B or SB

Where CSO discharges are elimnated through sewer separation or
rel ocation, receiving waters nmay be designated as B or SB.

* Cass B (CSO or SB (CSO

Where elimnation of CSGCs is not economically feasible and the inpacts
from remai ning CSO discharges will be mnor, the segment will be identified as
B(CSO. Athough a high level of control will be achieved, Cass B standards
may not be met during infrequent, |arge storm events. Overfl ow events may be
allowed without a variance or partial use designation, provided that certain
conditions are net. The 1995 revisions to the regulations created the B(CSO
water quality category by establishing regulatory significance for the notation
"CSO'" shown in the "OQther Restriction® colum at 314 CWVR 4.06 for inpacted
segnents. Wen the conditions have been net, the B(CSO identification is given
regul atory force’.

An identification of B(CSO wll be nmade only after the Department has
approved a facilities plan showing that mnor CSO discharges are the nopst
environnentally protective and cost-effective option available. Ceneral |y,
eligibility for dass B (CSO status is limted to discharges which can neet
nati onal goal use standards nore than 95% of the tinme, but the highest |evel of
control must always be achieved for each case as determined in the facilities

plan through a cost/benefit analysis. The Departnment will prepare a Use
Attainability Analysis®, based on the facilities plan, to docunent that
achieving a higher level of CSO control is not feasible or appropriate.

Priority will be given to relocating or elimnating CSCs in sensitive areas such
as Qutstandi ng Resource Waters, bathing areas, water supply intakes, endangered
speci es habitat and shellfish beds.

¢ 314 COWR 4.06(1)(d)(10) notes that waters have been individually identified as inpacted by
CSCs in the water quality standards. Overflow events may be pernmitted without a variance or partial
use designation provided that four conditions are nmet: "a. an approved facilities plan under 310 CW\R
41.25 provides justification for the overflows; b. the Departrment finds through a use attainability
anal ysi s, and EPA concurs, that achieving a greater level of CSO control is not feasible for one of
the reasons specified at 314 CWVR 4.06(3);
c. existing uses and the level of water quality necessary to protect the existing uses shall be
mai nt ai ned and protected; and
d. public notice is provided through procedures for permt issuance or facility planning under MG L.
c. 21 88 26 through 53 and regulations pronulgated thereunder pursuant to MGL. c. 30A In
addition, the Departnent will publish a notice in the Environnental Mnitor."

5

A Use Attainability Analysis (UAA) scientifically assesses physical, chenical, biological,
and economc factors affecting a use. The analysis al so eval uates whether a designated use coul d be
attained if CSO controls were inplenented (e.g. reduction of sedinent |oading from CSOGs to prevent
burial of spawning areas).

10



Public notice of the identification of B(CSO segnents wll be provided
through the public participation process that is already an inportant conponent
of permt issuance. In addition, whenever a facilities plan is prepared for CSO
facilities, the public participation procedures of 310 CVR 41.00 will be
followed. Each includes notice of the project and an opportunity for a public
hearing. In addition, a notice will be provided in the Environnental Monitor.
The Departnent mnmay provide other neans of affording public coment at its
di scretion, whether upon its own initiative or upon request from interested
parties.

* Vari ances

Vari ances are short termnodifications in water quality standards. Unlike
partial use designations, variances are both discharger and pollutant specific,
are tinme-limted, and do not forego the currently designated use. A variance
allows the NPDES pernit to be witten to the "nodified" water quality standard
as anal yses are conducted and as progress is nade to inprove water quality. A
variance will be used were long-termattainability of the standard is uncertain,
the CSO abatenent plan includes phased inplenentation and/or the Departnent
believes the standards may ultimately be attained. Wth a variance, NPDES NVA
permits may be witten such that reasonable progress is nade toward attaining
the standards without violating section 402(a) (1) of the federal O ean Wter
Act, which requires that NPDES permts neet the applicable water quality
standards. Wiere a variance is issued, permttees will be required to inplenent
the Nne Mnimum Controls and any additional controls shown to be cost-effective
in the cost/benefit anal ysis.

11



The justification for a variance involves the sane substantive
requirements as apply to a pernmanent change in the standard (see footnote 2),
al t hough the showi ngs needed are less rigorous. However, unlike a downgrade to
partial use or dass C, variances naintain the currently designated use.
Therefore, a variance does not require a fornmal Use Attainability Anal ysis under
EPA's water quality program Additionally, the standard for the segment will be
nodified only for the permittee receiving the variance, while clearly
mai ntaining the higher standard for other discharges. By maintaining the
standard rather than changing it, the state will assure that further progress is
made in inproving water quality and attaining the standard, particularly when
there is uncertainty about the success of a proposed control strategy.

The Departrment will use the permt as the vehicle to grant the variance.
Notice of the permt will clearly state that the variance tenporarily nodifies
the state's water quality standards. Variances are normally reviewed every

three years, and may be codified in the water quality standards at the next
triennial review In conparison, the partial use designation is also reviewabl e
during each triennial review, but reflects the state's determ nation based on a
hi gher degree of certainty that uses cannot consistently be achieved.

* Partial Use Designation

Where the Department is certain that uses or standards cannot, and wll
not, be net on a pernmanent but intermttent basis, a partial use designation may
be granted for specific segnents through a regulatory revision. Partial use is
the term used to describe waters occasionally subject to short-term inpairnent
of uses, but which generally support those uses. Cenerally, short-term
i mpai rment neans that the standards are net at |east 75% of the tine, but the
permssible level will be determned through the facilities planning process on
a case-by-case basis. Partial use can be defined by season or a particular
storm event when a use such as swinmng will be unattainable in CSO inpacted
wat er s. The use nust be fully protected downstream in other seasons, or
smal | er storm events.

The Department may find that an applicant has denonstrated that a use is
not attainable under circunstances identified in the regulations at 314 CWR
4.03(4) (see footnote 2). Information to support a designation wll be
developed largely in the Environmental |npact Report or the Facilities Plan.
The information contained in the facilities plan and avail abl e wat ershed plans
will include nost information necessary for the Use Attainability Analysis (see
footnote 4) which nust be submtted to EPA prior to the designation.

* Cass C

Sone CSCGs may di scharge to segnents where designated uses cannot and wil |
not be achieved on a permanent basis in the foreseeable future. These segnents
are candidates for a change in classification fromCdass B or SB to Cass C or
G ass SC A Use Attainability Analysis would be required for the change in
classification. Downgrade to dass Cis the undesirable option of last resort.

VI. Adninistrative Procedures

A.  NPDES Permitting

As CSO discharges are defined as a point source under the Cean Water
Act and the Massachusetts Water Quality Standards, an NPDES Pernit nust be
i ssued jointly by EPA and DEP for these discharges. The NPDES Permit wll set
forth the requirements for inplenentation and assessnent of the Nine M ninmm
Controls (NMC) and the requirement for developing a Long-Term CSO Control
Pl an. These permitting requirements will normally be carried out in two
phases. The Phase | Pernmt wll require the permttee to inplenent and
docunent the NMC and develop a Long-Term CSO Control Plan. The Phase 11
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Permt will require continued inplenentation of the NMC and also
i mpl ementation of the Long-Term Control Plan. Where necessary and
appropriate, permts wll include water-quality based effluent limts to
conply with receiving water classifications. The permt provisions may
i nclude a naxi mum nunber of overflows, effluent linits, a specification of
m nimum treatment or capture, or other neasures to ensure conpliance wth
water quality standards. These pernmit limts nmay be conditioned on storm
events so as to account for the possibility of nultiple extreme storm events
in a single year. NPDES permits for CSO discharges will continue to be
required in all areas where CSCs are not elimintated, regardl ess of receiving
wat er classification. The public participation requirenents set forth in 314
CVMR 2.00 are a necessary and inportant part of the pernitting process.

B. Receiving Water C assifications

As indicated in the regulatory franework, there are a range of potenti al
classifications for waters inpacted by CSO discharges. The Long-Term CSO
Control Plan, which includes a public participation process, is the critical
step in determning water quality-based control neasures that are technically
feasible, affordable, and which conply with state water quality standards.

The selection of the appropriate regulatory option wll be based on
information conpiled in the long-term plan and other watershed information,
whi ch nust denonstrate that the plan wll achieve conpliance with specific
classifications. If a change in classification is necessary for inplenenta-

tion of the recommended plan, the pernittee nmust request such action fromthe
Department, and the requisite |level of CSO control must be docunented in the
plan. The department will work with the stakehol ders and permttee throughout
t he process to provide gui dance.

Figure 1 summarizes the adnministrative procedures necessary for
regul atory classification of CSOinpacted receiving waters. In all cases where
CSCs will remain active, a NPDES permt will be required as noted above. In
addition, a Use Attainability Analysis (UAA) is also required where CSO
di scharges will remain except where a variance for CSO discharges will be
i ssued. The substance of the UAA, which presents a scientific and socio-
econom ¢ assessnent of factors affecting a use, nmust be developed in the
Long- Term CSO Control Plan. The UAA is prepared by the Department, submitted
to EPA and nust be approved prior to any further action to reclassify a
segment .

VWere the permttee requests that a receiving water be downgraded to a
i OF C classification, the pernmittee nust additionally denonstrate that
neeting the B(CSO |I|evel of control is unfeasible based on an evaluation of
the costs, benefits to be achieved, and in consideration of existing and
projected uses of the receiving water. The Departnment in this case shall
provide public notice and the opportunity for a public hearing in accordance
with MaL c. 30A

C. Public Participation

Participation by stakeholders is an inportant part of the adm nistrative
requi renents of CSO control prograns. DEP has established procedures for
public participation in the follow ng areas:

(1) Long Term CSO Pl anni ng

Public participation during the long-term CSO planning is critical since
devel opnent of the long-term plan will enconpass a technical, financial, and
envi ronnental evaluation of CSO control alternatives, and information in the
plan will formthe basis of nobst of the regulatory decisions. DEP requires a
m ni rum of one public neeting to discuss CSO control alternatives and one
public hearing on the recomrended plan. However, nost, if not all, CSO
pl anning efforts include substantially greater public participation, including
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frequent progress neetings, citizens advisory groups, and other public

neetings to educate and inform stakeholders on CSO planning issues. DEP
strongly encourages pernmttees to have extensive public participation

opportunities in the planning process since acceptance by stakeholders is a
critical factor in the inplenentability of any CSO control alternative.

(2) Wwater Quality Standards/Regul atory Changes

Where a change in classification of a receiving water is proposed, DEP
will allow for public coment. |In the case of B(CSO, notice will be nmade in
the Environmental Mnitor. In the case of a formal downgrade to B,,, or C
DEP nust also hold a public hearing pursuant to Ma c. 30 for a regulatory
revision.

Additionally, EPA requires that DEP review and update the state water
quality standards every three years. An inportant part of this process is
hol ding a public hearing to receive public comment on the regul atory standards
and designations for all receiving waters statew de. In cases where DEP is
proposing significant changes associated with CSO inpacts, DEP wll hold
public hearings in the areas of inpact.

(3) NPDES Pernits

Where CSO discharges will not be elimnated, a NPDES/ MA Surface Water
Di scharge Permit is required under federal regulations and 314 CVMR 3.00. DEP
wWill issue public notice of all pernmt proceedings and will hold a public
hearing on draft permts for CSO pernmittees to allow for public coment. At
the tinme of issuance of the final permt, DEP shall also Issue a response to
comment s.
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(4) MEPA

CSO control prograns are also subject to the requirenents of the
Massachusetts Environnental Policy Act (MEPA). The MEPA regul ations, 301 CMR
11.00, specify a public review process for projects which nmay have
environnental inpacts. |In nearly all cases, proponents of a CSO control plan
will need to file an Environmental Notification Form (ENF) and subsequently an
Environnental |npact Report (EIR) to provide an evaluation of inmpacts and an
opportunity for public comment. \Were DEP proposes to downgrade a receiving
water, to B or C, DEP will make a MEPA filing in this regard as well.

partial
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VII Contacts

Perm ttees and stakeholders nay contact the foll owi ng agencies for
i nfornmati on and gui dance on CSO regul atory issues:

MA Department of Environnental Protection
Bur eau of Resource Protection

One Wnter Street

Boston, MA 02108

(617) 556-1172

Envi ronnental Protection Agency - Region 1
O fice of Ecosystem Protection

One Congress Street

Boston, MA 02202

(617) 565-3478
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Figure 1
CSO Controls - WQS Coordination

Approved Long-Term CSO
Control Plan

Attainability of
national goal use standards
impossible to determine without
additional WQ information

Variance issued for CSO
discharges to segment until
further WQ information is
developed*

Recommended CSO Controls Recommended CSO Controls
meet national goal use standards meet national goal use standards
at all times (CSO elimination) >95 % of time*

Recommended CSO controls
meet national goal use standards
>75%, but <95% of time*

Recommended CSO controls
meet national goal use standards
<75% of time*

Segment (re)classified as
A,B or SA,SB
as appropriate

Use Attainability Analysis (UAA)
submitted to and approved by
EPA

Use Attainability Analysis (UAA)
submitted to and approved by
EPA

Use Attainability Analysis (UAA)
submitted to and approved by
EPA

Public notice in Environmental
Monitor noticing pending
designation as B/CSO

Public Notice and Public

Hearing pursuant to MGL
c. 30 regarding pending
downgrade to B/partial

Public Notice and Public

Hearing pursuant to MGL

c. 30 regarding pending
downgrade to C

Segment noted as B/CSO
or SB/CSO in WQS

NPDES Permit issued for

Reclassify segment as
B/partial or SB/partial

Reclassify segment as

CSO discharges

*One of the criteria of 314 CWR 4.03(4) nust be net
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