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SUMMARY OF DECISION
Under G.L. c. 32, § 4(1)(c), the Petitioner is prohibited from buying back service for the period that she was on unpaid leave.  At its discretion, under the same section of the retirement law, the MTRS may award her one month of additional creditable service.
DECISION

The Petitioner, Kathryn Hackenson, appealed timely under G.L. c. 32, § 16(4) the February 28, 2014 decision of the Respondent, Massachusetts Teachers’ Retirement System (MTRS), denying her request to have her retirement benefit re-calculated at 80.0% under RetirementPlus after MTRS made an error in a creditable service buyback; she was receiving 77.0%.  
On June 23, 2015, the Division of Administrative Law Appeals (DALA) issued a pre-hearing order requiring the parties to file pre-hearing memoranda.  On July 31, 2015, DALA received the Petitioner’s memorandum with attached exhibits; I mark it “A” for identification.  The Respondent filed its response, with exhibits, on September 9, 2015; I mark it “B” for identification.


I held an evidentiary hearing on March 31, 2016 at the Division of Administrative Law Appeals, One Congress Street, Boston, MA.  The hearing was digitally recorded.  At the hearing, I admitted thirteen documents into evidence.  (Exs. 1-13.)  The Petitioner testified on her own behalf.  Respondent called no witnesses.  The administrative record closed at the conclusion of the hearing.
FINDINGS OF FACT

Based on the evidence presented by the parties, I make the following findings of fact:
1. Kathryn B. Hackenson was born in 1953 in Worcester, Massachusetts.  She currently resides at 32 Washington Street in Mendon, Massachusetts.  (Testimony.)

2. She holds a B.S. degree from Bridgewater State and an M.Ed. degree from Worcester State College.  (Testimony.)

3. While Ms. Hackenson was attending Bridgewater State, from 1971 through 1975, she worked a variety of jobs for the Town of Oxford, Massachusetts.  (Testimony; Ex. 13.)

4. Upon her graduation, she began her teaching career in 1975 in the Town of Oxford, where she was a K-5 learning disabilities teacher.  She worked there until the end of the 1982-1983 school year.  She did not return for the 1983-1984 school year.  (Testimony.)

5. Beginning in September 1983, Ms. Hackenson began paid maternity leave.  Her paid leave ended on November 1, 1983.  She was on unpaid leave from November 2, 1983 to April 18, 1985, when she resigned her position.  She made retirement contributions when she was on paid leave, but did not do so when she was on unpaid leave.  (Testimony; Exs. 6, 11, 12.)
6. She became a member of MTRS in 1975, when she began working in Oxford.  On January 3, 1986, however, Ms. Hackenson requested the return of her retirement contributions.  MTRS approved the request and made the refund, thus terminating her membership in MTRS.  (Testimony; Ex. 6.)
7. When the Oxford Public Schools filled out its portion of the refund application form, it listed Ms. Hackenson’s dates of employment as September 1975 to April 1985.  Oxford erroneously listed Ms. Hackenson as having been on paid leave from “9/83 – 11/2/85,” but it also noted just below that notation that she was on unpaid leave from “11/2/83 through 4/85.”  
8. From her resignation in April 1985 to September 1991, Ms. Hackenson did not work full-time outside the home.  She did, however, periodically substitute teach in the Town of Milford.  During this time, she was not a member of a contributory retirement system.  (Testimony.)
9. Beginning in September 1991, Ms. Hackenson began working for the Town of Milford Public Schools as a learning disabilities teacher, thus re-establishing her membership in MTRS.  She worked there until she retired in July 2013.  (Testimony.)

10. In 2001, Ms. Hackenson filed an application to buy back her Oxford Public Schools service.  MTRS issued her an invoice, dated September 30, 2001, which billed her $18,107.13 for 9.8 years of creditable service covering September 2, 1975 to April 18, 1985.  This was an error, as she was on unpaid leave from November 2, 1983 through April 18, 1985 and thus was not entitled to purchase this time.  Ms. Hackenson did not recognize MTRS’s error.  (Testimony; Ex. 7.)

11. She elected to pay for the 9.8 years of service in annual installments from December 2001 to December 2005.  She timely paid the installments and assumed that she had purchased the 9.8 years of service.  (Testimony; Exs. 7, 9.)
12. In September 2012, Ms. Hackenson applied to purchase 0.24 years of service based on her jobs with the Town of Oxford from 1971 to 1975.  She chose this specific amount because she believed that it was all that was necessary to reach 32.0 years, and her maximum retirement benefit, on the date that she was planning to retire.  (Testimony; Ex. 10.) 

13. In preparation for her retirement, Ms. Hackenson received a creditable service estimate from MTRS, dated September 21, 2012.  It listed the following creditable service: Oxford Public Schools from September 1, 1975 to April 18, 1985, 9.76 years, and Milford Public Schools from September 1, 1991 to June 30, 2012, 21.0 years, for a total of 30.76 years.  It also listed the pending service purchase not yet credited of 0.24 years with the Town of Oxford.  In a section called “Comments from the MTRS,” the MTRS noted “You will be projected to have 31.76 years as of 6/30/13.  You need to buy .24 years to get to 32 years and the 80% by your next birthday.”  (Ex. 13.)

14. The creditable service estimate noted: “All service credit is subject to audit and verification by the MTRS at the time of your retirement,” and “It is your responsibility to review this estimate and notify us in writing of any corrections IMMEDIATELY.”  (Ex. 13.)

15. In June of 2013, Ms. Hackenson retired.  (Testimony.)
16. Sometime in September of 2013, MTRS informed Ms. Hackenson that it had made an error in calculating the Oxford Public Schools service that she was eligible to purchase (and had already paid for).  MTRS had initially read the buyback form filled out by Oxford Public Schools as saying that she was on paid leave from September 1983 through November 1985.  Actually, she was on paid leave until only November 2, 1983.  Ms. Hackenson was not entitled to purchase the time that she was out on unpaid leave.  After MTRS noted this error, it recalculated her creditable service and came up with approximately 30.5 years.  (Exs. 3, 6.)
17. Recognizing its error, and seeking to help Ms. Hackenson reach her maximum retirement benefit, MTRS issued her an invoice, dated September 17, 2013, for $1,014.28 for 0.9793 years of additional Town of Oxford service that she was entitled to purchase before she retired.  She paid for the service no later than September 30, 2013.  It increased her total creditable service to 31.5 years and her retirement allowance to 77.0%.  (Exs. 2, 5.)
18. By letter dated October 1, 2013, Ms. Hackenson asked MTRS to recalculate her retirement allowance at the maximum 80.0%.  (Ex. 5.)
19. By letter dated February 28, 2014, MTRS denied Ms. Hackenson’s request.  (Ex. 1.)

20. By letter received March 7, 2014, Ms. Hackenson appealed MTRS’s decision to DALA.  (Ex. 2.) 

CONCLUSION AND ORDER
The Massachusetts Teachers’ Retirement System’s denial of Ms. Hackenson’s application to purchase creditable service for the period that she was on unpaid leave is affirmed.

When a member retires from public service, she is entitled to a retirement allowance that is based in part on her years of creditable service.  G.L. c. 32, § 5(2)(a).  “Creditable service” is defined as “all membership service, prior service and other service for which credit is allowable to any member under the provisions of sections one to twenty-eight inclusive.”  G.L. c. 32, § 1.  
Ms. Hackenson seeks to buy back some of her prior service in the Town of Oxford.  Until she retired in 2013, Ms. Hackenson was a teacher in the Town of Milford.  Before she taught in Milford, she was also a teacher in the Town of Oxford from 1975 to 1985.  Beginning in September 1983, she went out on paid family leave for eight weeks.  After the paid leave, she was on unpaid leave from November 2, 1983 to April 18, 1985, when she resigned her position in Oxford.  When she left, she withdrew her retirement contributions from MTRS, thus terminating her membership.  She began working as a teacher again in 1991 and re-established her membership in the MTRS.  
When she became a member of the retirement system again, Ms. Hackenson had the option to buy back her prior Town of Oxford public school service under G.L. c. 32, § 3(8), which provides:

Any former member of any contributory retirement system established under the provisions of this chapter, or under corresponding provisions of earlier laws or of any special law, who subsequently becomes employed in a position in any other governmental unit in which such a system is operative, may, before the date any retirement allowance becomes effective for him, pay into the annuity savings fund of the system pertaining to his new employment in one sum, or in instalments, upon such terms and conditions as the board may prescribe, make-up payments of an amount equal to the accumulated regular deductions withdrawn by him from the system from which he last became separated, together with buyback interest; provided, that such position is subject to the provisions of the law relating to the system pertaining to his new employment. Upon commencing such employment and upon making such payment in one sum, or upon making provision for payment thereof in instalments, as the case may be, such former member shall become a member of the system pertaining to his new employment.     

Ms. Hackenson exercised that option in 2001.  MTRS sent her a bill for the full period of her employment in the Oxford schools, including her approximately one-and-a-half year period of unpaid leave because MTRS mistakenly thought that she was on paid leave during that period.  She paid the bill and believed that she had purchased all of her leave time when she made her last payment in December 2005.  

When Ms. Hackenson retired in June 2013, MTRS examined Oxford’s statement of her service more carefully and realized that Ms. Hackenson was actually on unpaid leave for her last year and a half at Oxford.  This presents a problem because, under G.L. c. 32, § 4(1)(c),
 Ms. Hackenson is prohibited from purchasing the time that she was on unpaid leave.  MTRS has the discretion, however, to credit her with one additional month of creditable service for her unpaid leave.  See G.L. c. 32, § 4(1)(c).  With the exception of this one discretionary month, she cannot purchase the remaining period of her unpaid Oxford leave.  

I note that MTRS, having reviewed Ms. Hackenson’s situation, allowed her to purchase additional Town of Oxford part-time service from her college days.  Arguably, this may be permissible under G.L. c. 32, § 20(5)(c)(2).  But now, Ms. Hackenson seeks credit for service to which she is not entitled under Chapter 32.  
MTRS’s error in calculating the prior service that Ms. Hackenson was entitled to purchase led her to choose a retirement date that ultimately left her with less than her maximum retirement benefit.  I cannot grant Ms. Hackenson equitable relief from the consequences of her retiring, however, even if her decision was based upon erroneous information received from MTRS.  See Petrillo v. Public Employee Retirement Admin., CR-92-731 (CRAB 1993) (CRAB does not have the “authority to employ an equitable remedy in the face of specific statutory language [to the] contrary.”); Bristol County Retirement Bd. v. Contributory Retirement App. Bd., 65 Mass. App. Ct. 443, 451-52 (2006) (same).  As I pointed out above, Chapter 32 does not allow for purchase of creditable service for periods when a member is on unpaid leave.  Moreover, the creditable service estimate stated in two different places that the estimate was just that—an estimate—until MTRS audited her file and made its final calculation.  Thus, I cannot require that Ms. Hackenson’s service purchase be granted.  Nor can I increase her retirement allowance based on MTRS’s error.
Although I sympathize with Ms. Hackenson’s predicament, particularly since she relied to her detriment upon erroneous advice, she may not, under G.L. c. 32, § 4(1)(c), purchase creditable service for her period of unpaid leave.  Hence, I must affirm MTRS’s decision.
SO ORDERED.
DIVISION OF ADMINISTRATIVE LAW APPEALS

____________________________________________
Kenneth J. Forton

Administrative Magistrate
DATED:  Jul. 1, 2016
� 	G.L. c. 32, § 4(1)(c) provides:


Creditable service in the case of any member shall include any period of his continuous absence with full regular compensation, or in the event of his absence with partial regular compensation such period or portion thereof, if any, as the board shall determine.  Creditable service in the case of any member may be allowed by the board for any period of his continuous absence without regular compensation which is not in excess of one month.  Any portion of any leave or period of continuous absence of any member without regular compensation which is in excess of one month shall not be counted as creditable service except as specifically otherwise provided for in this section, but no duly authorized leave or period of absence shall be deemed to be a termination of membership or service.
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