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RECOMMENDED FINAL DECISION
INTRODUCTION

Attorney Debra P. Dow (“Petitioner”) filed this appeal with the Office of Appeals and Dispute Resolution (“OADR”) on behalf of herself regarding the real property at 68 Lake Attitash Road, Amesbury, Massachusetts (“the Property”).  Dow challenges the negative Superseding Determination of Applicability (“SDA”) that the Department’s Northeast Regional Office issued under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00, relative to a fence installed by Dow’s neighbor, Ellen Hallisey.  Dow’s and Hallisey’s abutting residential properties are located on the shore of Lake Attitash.  The fence lies roughly on the boundary between the two properties and terminates landward of the top of the Lake’s Bank, at a point which was undisputed to be coterminous with the landward limit of the hundred year flood plain.  It was also undisputed that the fence lies entirely within the Buffer Zone to the Bank of the Lake.  See 310 CMR 10.02 (specifying Bank of lake as resource area and defining Buffer Zone).    

The appeal arises out of the Amesbury Conservation Commission’s original approval of the fence.  The Commission determined that the fence was exempt from the Act and the Regulations under 310 CMR 10.02(2)(b)1.  That provision exempts certain minor activities within the Buffer Zone to a resource area.  The exemption includes fencing if “it will not constitute a barrier to wildlife movement.”  Id.  Dow appealed the Commission’s decision to MassDEP, requesting a Superseding Determination of Applicability.  MassDEP issued the SDA denial, finding that the fence was not a barrier to wildlife movement and was exempt under 310 CMR 10.02(2)(b)1.  MassDEP explained that the fence was not a barrier to wildlife because there was room for passage between the end of the fence and the Lake.  Dow challenged that decision, leading to this appeal.

After thoroughly considering the entire administrative record and the applicable law, I recommend that the MassDEP Commissioner issue a Final Decision allowing MassDEP’s motion to dismiss; the appeal should be dismissed because Dow failed to sustain her direct case under 310 CMR 1.01(11)(e) and she failed to prosecute the appeal in accordance with rules and orders.
BACKGROUND
Shortly after Dow filed this appeal, I issued a Scheduling Order, setting the date and time for a Pre-Hearing Conference; requiring the parties to engage in settlement discussions; and providing a general overview of the appeal process.  Dow soon failed to follow OADR procedures, particularly the requirements in 310 CMR 1.01(3) and (4) that all filings be made with OADR and all parties be served with copies of all filings.  Even after OADR and MassDEP specified that Dow comply with those requirements, she still failed to comply. 
I later held a Pre-Hearing Conference, at which all parties were in attendance.  At the Conference, I repeated the filing requirements of 310 CMR 1.01(3) and (4) and discussed at length what would be required of the parties leading up to and including the adjudicatory hearing.  I also summarized those requirements and what transpired at the Conference in the Pre-Hearing Conference Report and Order that I issued on August 4, 2014.  I specified that the sole issues for adjudication were whether the fence was a barrier to wildlife and thus exempt under 310 CMR 10.02(2)(b)1.  My  Report and Order also specified: dates by which pre-filed written testimony was to be filed; the requirements for such testimony; the importance of that testimony; and that under the Adjudicatory Proceeding Rules, 310 CMR 1.01, the failure to file sufficient testimony without good cause either amounted to a default or warranted issuance of a dismissal.  At the Conference and in the Report and Order, I stated that under 310 CMR 1.01(12)(f), the “pre-filed testimony is the witnesses’ direct examination testimony, and, perhaps, their rebuttal testimony at the hearing. . . .  The witnesses’ Pre-filed Testimony must contain evidence that is relevant to resolution of the issues in the case.”  Such testimony must be submitted and signed under the penalties of perjury and must also include all exhibits to be presented in the party’s direct case.  Also, I specified at the Conference and in the Report and Order that the Rules of Adjudicatory Proceeding state that: “Failure to file pre-filed direct testimony within the established time, without good cause shown, shall result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  310 CMR 1.01(12)(f).  I stated that “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision (November 26, 2007), adopted by Final Decision (February 22, 2008).

After the Pre-Hearing Conference, Dow continued to fail to comply with the requirements in 310 CMR 1.01(3) and (4) that all filings be made with OADR and all parties be served with copies of all filings.
On August 22, 2014, the date that Dow’s direct testimony and exhibits were due for filing, she attempted to meet that deadline by sending the following email to OADR:

Regarding testimony: please be advised my testimony will consist of oral and visual (photographs/video) testimony describing the wall that separates my property from Hallisey's property as well as testimony describing the incredible barrier to wildlife it creates. Additionally, I will assume Davis will testify that the fence constitutes a solid wall and she did not view any wildlife pass through. Hallisey will testify that she or her mother aced [sic] large ricks [sic] along the fence furthering inhibiting wildlife movement. I do not know what others will testify to.  Please also be advised that upon the advice of Bar Counsel I state as follows: any questions by DEP employees should be addressed through Ms. Kimball, including responses, and you should contact her and not me directly, as she has set forth she represents the DEP.

Regards,

Debra P. Dow, Esq.

6 Harris Street

Newburyport, MA 01950

978 973-9833

Sent from my iPhone


A week later, MassDEP filed a motion to dismiss, arguing that the appeal should be dismissed for Dow’s failure to sustain her case under 310 CMR 1.01(11)(e).  Dow responded to that motion four days later, with an email in which she makes false assertions and disparaging remarks against the other parties and counsel.
  And she did not respond meaningfully to the merits of MassDEP’s argument that her direct case was insufficient.  MassDEP filed a reply to Dow’s email response, asserting several reasons why the appeal should be dismissed.
BURDEN OF PROOF 
As the party challenging MassDEP's SDA, Dow had the burden of going forward by producing credible evidence in support of her position.  Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006).
DISCUSSION

Dow’s appeal should be dismissed for two reasons.  First,  MassDEP’s motion to dismiss should be allowed.  As MassDEP has argued, Dow failed to meet her burden of going forward by failing to file sufficient direct testimony and exhibits.  As a consequence, she failed to sustain her direct case under 310 CMR 1.01(11)(e), which provides:

 (e) Motion to Dismiss for Failure to Sustain Case. Upon the petitioner's submission of prefiled testimony, or at the close of its live direct testimony if not prefiled, any opposing party may move for the dismissal of any or all of the petitioner's claims, on the ground that upon the facts or the law the petitioner has failed to sustain its case;
Under 310 CMR 1.01(11)(e), a directed decision may be granted against the petitioner for failure to sustain a direct case where her pre-filed testimony and exhibits do not meet her burden of going forward or show no right to relief on her claims as a matter of law.
  Matter of Trammell Crow Residential, Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), adopted by Final Decision (April 21, 2011) (citing Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)). "Whether the party bearing the burden of going forward has sustained its burden is determined from its direct case, which is generally its prefiled testimony and exhibits." Matter of Trammell Crow Residential, supra. "Dismissal for failure to sustain a case, also known as a directed decision, is appropriate when a party's direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues." Matter of James S. Whitney, Docket No. 2006-098, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008); Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, (July 25, 2005), adopted by Final Decision (Sept. 23, 2005); Matter of Cheney, Docket No. 98-096, Final Decision (October 26, 1999).  Dismissal is appropriate when the petitioner's pleadings and the full written text of the testimony of her witnesses on direct examination show "that a hearing would serve no useful purpose." Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010). "[C]redible evidence has both a quantitative and a qualitative component."  Matter of Quincy School System, Recommended Final Decision (February 11, 2010), adopted by Final Decision (February 26, 2010) (quoting Butler v. City of Waltham, 63 Mass. App. Ct. 435, 441 (2005). "Quantitatively, the evidence must provide specific factual support for each of the claims of particularized injury ... [and] qualitatively, the evidence must be of a type on which a reasonable person would rely to conclude that claimed injury will likely flow from the ... action"  Id.  Conjecture, personal opinion, and hypothesis are therefore insufficient.  Id.  The Adjudicatory Rules further provide that: "Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable people are accustomed to rely in the conduct of serious affairs." 310 CMR 1.01(13)(h).
In a wetlands case, such as this, the direct case must include "credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s)."  310 CMR 10.05(7)(j)3.c.; Matter of Carulli, Docket No. 2005-214, Recommended Final Decision (August 10, 2006) (dismissing claims regarding flood control, wetlands replication, and vernal pools for failure to provide supporting evidence from competent source), adopted by Final Decision (October 25, 2006); Matter of Indian Summer Trust, Docket No. 2001-142, Recommended Final Decision (May 4, 2004)(insufficient evidence from competent source showing that interests under MWPA were not protected), adopted by Final Decision (June 23, 2004); Matter of Robert Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003)(insufficient evidence from competent source to show wetlands delineation was incorrect and work was not properly conditioned), adopted by Final Decision (May 9, 2003).

Dow’s testimony falls far short of the threshold necessary to meet her burden of going forward.  She stated only that her testimony “will consist of oral and visual (photographs/video) testimony describing the wall that separates my property from Hallisey's property as well as testimony describing the incredible barrier to wildlife it creates.”  (emphasis added).  Not only is Dow’s conclusory statement of what testimony she will purportedly provide insufficient, she did not provide the necessary foundation for testimony; for example, there’s no testimony establishing an adequate basis for her forecasted testimony, such as the extent of her personal knowledge and qualifications and the factual basis of her forecasted testimony.  Her conclusory one sentence statement of her position is inadequate.  Her statement as to how she thinks other witnesses may testify is insufficient.  She is required to file her own pre-filed direct testimony, not speculate as to how other possible witnesses for other parties may testify.  The photograph that she filed one day after the due date for her testimony is insufficient.  It does nothing more than depict the fence, without explaining how it shows the fence to be a barrier to wildlife.  Nowhere is there any testimony relative to MassDEP’s finding that the testimony would not be a barrier because wildlife could travel around the fence between it and the Lake.   

Second, Dow’s appeal should be dismissed because she has failed to prosecute the appeal in accordance with the rules and orders.  She has repeatedly failed to follow the Rules of Adjudicatory Proceeding and failed to follow the Report and Order regarding submission of sufficient direct testimony.   See 310 CMR 1.01(3)(e), 1.01(5)(a)15.f.vi., and 1.01(10); Matter of Tucard, LLC, Docket No. 2009-076, Recommended Final Decision (September 2, 2010), adopted by Final Decision (September 28, 2010); Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).
CONCLUSION

The MassDEP Commissioner should issue a Final Decision allowing MassDEP’s motion to dismiss and dismissing this appeal because Dow failed to sustain her direct case under 310 CMR 1.01(11)(e) and she failed to prosecute the appeal in accordance with rules and orders.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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� MassDEP filed a reply brief that same day.


� See e.g. Matter of The Meadows at Marina Bay, LLC. and The Marina Bay, Inc., Docket No. 98-006, Final Decision, (February 18, 1999); Matter of O'Brien, Trustee, Scenic Heights Realty Trust, Docket No. 95-100, Final Decision (September 9, 1997); Matter of Crowley, Docket No. 89-152, Final Decision (July 19, 1995).
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