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RECOMMENDED FINAL DECISION ON RECONSIDERATION
Attorney Debra Dow (“the Petitioner” or “Ms. Dow”) filed this appeal on her own behalf.  The appeal challenges her neighbor’s, Ellen Hallissey’s, proposed project to cut down four mature trees on Ms. Hallissey’s property at 68 Lake Attitash Road, Amesbury, Massachusetts.  The properties front Lake Attitash.  Ms. Hallissey desires to remove the trees out of safety concerns (to avoid limbs and trees from falling on her house) and to help prevent continued erosion.  The project also includes the repair of an existing retaining wall near the residence.  The trees are in the Buffer Zone to the Bank of Lake Attitash, and thus their removal is subject to jurisdiction under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  The Buffer Zone is the area within 100 feet of the Bank.  310 CMR 10.02(b).  
The Commissioner of the Massachusetts Department of Environmental Protection (“DEP”) recently issued a Final Decision adopting the Recommended Final Decision (“RFD”) to dismiss this appeal based upon Ms. Dow’s: (1) failure to file documents as required, (2) failure to comply with orders issued and schedules established in orders, (3) failure to prosecute the appeal, (4) demonstration of an intent to delay the appeal, (5) failure to conform to time limits, (6) failure to comply with requirements set forth in 310 CMR 1.01, and (7) failure to comply with the decorum requirements in 310 CMR 1.01(13)(b)2.  See 310 CMR 1.01(10); 310 CMR 1.01(3)(e).
Ms. Dow recently filed a motion for reconsideration of the Final Decision.  In her motion, Ms. Dow raises a number of arguments for reconsideration.  As discussed below, those arguments are either unpersuasive or were previously raised and considered.  In addition, Ms. Dow has not pointed to any material clearly erroneous finding of fact or ruling of law upon which the decision was based.  For these reasons, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying Ms. Dow’s motion for reconsideration.

STANDARD OF REVIEW

To succeed on a motion for reconsideration a party must meet a “heavy burden.”  Matter of LeBlanc, Docket No. 08-051, Recommended Final Decision on Reconsideration (February 4, 2009), adopted by Final Decision (February 18, 2009).  The party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.” See 310 CMR 1.01(14)(d).  In addition, “[w]here [a] motion [for reconsideration] [1] repeats matters adequately considered in the final decision, [2] renews claims or arguments that were previously raised, considered and denied, or [3] where it attempts to raise new claims or arguments it may be summarily denied.”  Id. 
DISCUSSION

First, Ms. Dow argues that the Final Decision was based upon a finding of fact or ruling of law that was clearly erroneous because the Final Decision “did not contain a reason for the decision, along with a statement of reasons, including every issue of fact or law necessary for the decision.”  Ms. Dow’s argument is without merit.  The DEP Commissioner agreed with the recommendation in the RFD and thus adopted the RFD, which included a detailed statement of reasons for the decision with respect to every issue of fact or law necessary for the decision.  310 CMR 1.01(14)(d).
Next, Ms. Dow argues that the RFD “specifically disallowed any submissions by the parties to the Commissioner for his consideration in contradiction of the DEP’s own regulations. This was clear error and an abuse of discretion.”  This argument is not persuasive.  Her argument refers to the following statement that comes at the end of every RFD issued by the Office of Appeals and Dispute Resolution (“OADR”):

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

This provision is consistent with the decision making process outlined in the Adjudicatory Proceeding Rules and the prohibition against ex parte communications.  See 310 CMR 1.01(14)(a)-(d); 310 CMR 1.03(7).  The rules require Presiding Officers to issue RFDs, which are then made available along with the administrative record for the DEP Commissioner’s review.  There are no provisions allowing or requiring further argument or briefing at that point, and the regulations specifically prohibit ex parte communications.  310 CMR 1.03(7).  The next opportunity for parties to participate is at this phase, on a motion for reconsideration.  See 310 CMR 1.01(14)(a)-(d); 310 CMR 1.03(7).  Ms. Dow has not offered any rationale why this “was clear error and an abuse of discretion.”  She has also not relied upon or cited any supporting provisions in the applicable regulations, 310 CMR 1.01.  

Next, Ms. Dow raises a number of arguments that were previously raised and considered, and thus they will not be considered or addressed here.  Those arguments include Ms. Dow’s repeated unsupported arguments that: (1) she was somehow prejudiced by the email exchange of documents and filings (which has been used by OADR without any significant problems for at least the last 8 years), (2) she previously filed a motion to recuse the Presiding Officer, (3) DEP Office of General Counsel Attorney Elizabeth Kimball somehow misrepresented her status (despite obvious contradictions in the Scheduling Order, Service List, and emails from Ms. Kimball), (4) she complied with orders and rules which she was found to have violated, and (5) the parties, the Presiding Officer, and numerous other persons engaged in ex parte communications.  The Recommended Final Decision addressed all of these arguments, which were found to have no merit.  For all the above reasons, I recommend that the Commissioner issue a Final Decision on Reconsideration denying the Ms. Dow’s motion for reconsideration.
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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