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RECOMMENDED FINAL DECISION
In July 2013, the Petitioner Hannaford & Dumas Corp., a commercial printing company, filed this appeal with the Office of Appeals and Dispute Resolution (“OADR”) challenging a $500.00 Environmental Results Program (“ERP”) Reporting Penalty Assessment Notice (“RPAN” or “Civil Administrative Penalty”) that the Boston Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner for purportedly failing to file a completed ERP Certification in violation of 310 CMR 70.03(1) and 70.04(1)(a).  The Department contended in the RPAN that the Petitioner committed this violation during the course of its business operations at 26 Conn Street in Woburn, Massachusetts (“the Facility”).  As discussed below, since filing this appeal, the Petitioner has failed to comply on multiple occasions with the requirements of a Scheduling Order that I issued on September 19, 2013.  As a result, I recommend that the Department’s Commissioner issue a Final Decision that dismisses this appeal for failure to prosecute and conduct by the Petitioner evidencing intent not to proceed with the appeal or to delay its final resolution.  
Adjudication of the appeal was delayed at the outset of the case by the Petitioner’s failure to pay the required $25.00 appellate filing fee pursuant to 310 CMR 4.06(1)(a), (1)(b).  The Petitioner paid the fee following my September 13, 2013 Order directing the Petitioner to pay the fee.

After the Petitioner paid the fee, I issued a Scheduling Order on September 19, 2013 that scheduled the case for a Simplified Adjudicatory Hearing (“Simplified Hearing”) on December 9, 2013 pursuant to 310 CMR 1.01(8)(a).
  Scheduling Order, ¶ 5.  In accordance with 310 CMR 1.01(8)(b), the Scheduling Order also directed the Petitioner and the Department (“the Parties”) to attend an Alternative Dispute Resolution (“ADR”) Information Session no later than 30 days prior to the scheduled Simplified Hearing, that would be facilitated by Aprel McCabe, Administrator of OADR’s ADR Program (“Ms. McCabe”).  Id., ¶¶ 3-4.  The purpose of the ADR Information Session was to determine the amenability of this appeal to mediation or other forms of alternative dispute resolution.  Id.  

The Scheduling Order directed the parties to jointly propose to Ms. McCabe by October 21, 2013 three alternative dates for the ADR Information Session.  Id., ¶ 4.  The Scheduling Order required the Petitioner to take the initiative in settlement discussions with the Department and in the scheduling of the ADR Information Session by directing the Petitioner to perform the following actions by September 30, 2013: (1) discuss with the Department potential settlement of this appeal by agreement of the parties, and (2) propose three alternative dates to the Department for the ADR Information Session with Ms. McCabe.  Id.  The Scheduling Order made clear that “[t]he failure of the Petitioner to initiate settlement discussions within the required time period [could] result in the dismissal of this appeal pursuant to 310 CMR 1.01(5)(a)(15), 310 CMR 1.01(10)(e), and 310 CMR 1.01(11)(a)2.f.”  Id.
  
On October 10, 2013, the Department filed a Notice that the Petitioner had failed to initiate settlement discussions within the required time period.  As a result, pursuant to my authority under 310 CMR 1.01(6)(d) to issue “Orders to show cause . . . requiring a person to explain or defend an act or failure to act in accordance with 310 CMR 1.01,” I issued an Order to Show Cause on October 23, 2013 directing the Petitioner to file a memorandum with OADR by Friday, November 1, 2013, demonstrating cause why this appeal should not be dismissed for failure to comply with the requirements of the Scheduling Order.  The Order to Show Cause made clear that if the Petitioner failed to file the memorandum by the November 1st deadline, I would issue a Recommended Final Decision dismissing this appeal for failure to comply with the requirements of the Scheduling Order.

 
The Petitioner subsequently did not file the memorandum and did not request an extension of time to file it.  As of this date, more than 21 days have passed since expiration of the November 1st deadline.

As explained previously, the Adjudicatory Proceeding Rules, which govern resolution of all administrative appeals before OADR,
 authorize the dismissal of an administrative appeal under various circumstances, including where the appellant fails to prosecute its appeal, or engages in conduct evidencing intent not to proceed with the appeal or to delay the appeal’s final resolution.  See 310 CMR 1.01(10).  Here, the Petitioner’s failure to comply with the requirements of the Scheduling Order constitutes a failure to prosecute its appeal of the RPAN, and conduct evidencing intent not to proceed with the appeal or to delay the appeal’s final resolution.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision pursuant to 310 CMR 1.01(10) dismissing the Petitioner’s appeal and affirming the RPAN.

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�   In filing this appeal, the Petitioner requested a Simplified Hearing.  See Petitioner’s Appeal Notice of July 31, 2013.





� The provisions of 310 CMR 1.01(10) authorize a Presiding Officer to issue sanctions against a party for failing to comply with a Presiding Officer’s directives, or where “a party . . . demonstrates an intention to delay the proceeding[s] or resolution of the proceedings” in an administrative appeal by making claims “interposed for delay” in violation of 310 CMR 1.01(4)(b).  In the Matter of Harold B. Wassenar, Recommended Final Decision (February 24, 2010), 2010 MA ENV LEXIS 214, at 33-35, adopted as Final Decision (March 18, 2010), 2010 MA ENV LEXIS 144, modified in part, Final Decision on Reconsideration (December 22, 2010).  Possible sanctions under 310 CMR 1.01(10) include, without limitation:





(a)	taking designated facts or issues as established against the party 


being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





Id   In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15 which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  





�  See note 2, at p. 3 above.








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868DEP on the World Wide Web:  http://www.mass.gov/dep
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