PAGE  
5

COMMONWEALTH OF MASSACHUSETTS

      EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

                            DEPARTMENT OF ENVIRONMENTAL PROTECTION

                                                 ONE WINTER STREET, BOSTON, MA 02108 617-292-5500



OFFICE OF APPEALS AND DISPUTE RESOLUTION






          December 26, 2012
_____________________________

In the Matter of Town of Hanson                              Docket Nos. 2008-083 and 2008-106

______________________________

      RECOMMENDED FINAL DECISION

I recommend that these appeals involving proposed water supply wells for the Town of Hanson (“Hanson”) be dismissed for mootness.  The appeals concern a Water Management Act permit amendment issued in 2008 by the Southeast Office of the Department of Environmental Protection to Hanson for the Pleasant Street Well Field as a back-up source.  The appeals were filed by the Jones River Watershed Association and the Taunton River Watershed Alliance, with Mass Audubon as a participant (the “Petitioners”).  The appeals followed an appeal of the 2000 permit issued to Hanson and subsequent extensive litigation at the Division of Administrative Law Appeals which did not lead to a Recommended Final Decision.  The Department had issued a permit amendment in 2005 that amended Hanson’s 1991 permit for its Crystal Springs Wellfield.  This 2005 permit amendment increased the maximum daily withdrawal rate of the Crystal Springs Wellfield but did not increase the authorized withdrawal volume, did not apply to the proposed Pleasant Street Wellfield, and was not appealed.  
Following identification of the issues and a schedule for adjudication, uncertainty increased over the issue of the calculation of safe yield which culminated in the Sustainable Water Management Initiative (“SWMI”) an effort undertaken by the Executive Office of Energy and Environmental Affairs to develop a water allocation program to meet both ecological and human needs.  Because safe yield was a critical component of the Petitioners’ appeals, I stayed this matter.  In 2011, Hanson decided to withdraw its application for the Pleasant Street Wellfield and in 2012, the Department eliminated from its database the source and Zone II, which it had approved in 1992.  Hanson then moved to dismiss this appeal as moot, but requested that the 2008 Permit Amendment not be vacated in its entirety to the extent it also authorized the Crystal Spring Wellfield. I asked the Department to clarify the status of the Hanson’s permit as to its contents reflecting the deletion of the proposed Pleasant Street Wellfield and the expiration date, and as to any effects of the SWMI deliberations on the permit.
The 2008 proposed permit amendment that is the subject of this appeal had an expiration date of February 28, 2010.  Although the legislature extended the effective dates of certain permits in 2010 and again in 2012, the Permit Extension Act did not apply to the 2008 proposed permit because it was under appeal, not “in effect or existence,” during the qualifying period of August 15, 2008 through August 15, 2012.  Section 173 of Chapter 240 of the Acts of 2010, as amended by Sections 74 and 75 of Chapter 238 of the Acts of 2012.  Therefore, the 2008 proposed permit amendment expired in 2010.  The 2005 permit amendment was effective during the qualifying period of the Permit Extension Act, so that its 2010 expiration date is extended until February 29, 2014.  The Department anticipates that a new permit will be issued after promulgation of regulations to implement the results of the SWMI.  Until that time, the 2005 permit, not the 2008 proposed permit amendment, governs Hanson’s withdrawals from the Crystal Springs Wellfield.
The Petitioners did not oppose dismissal, but did seek acknowledgement of their long-standing concerns about withdrawals in the Taunton River Basin by Hanson and also by Brockton.  The Petitioners specifically noted that Brockton’s withdrawals from Monponsett Pond, located in Hanson, exceed safe yield but have been allowed under an Administrative Consent Order with the Department, that water withdrawals in the Taunton River Basin by Brockton and Hanson are intertwined, and that water withdrawals impact Stump Brook located in a Massachusetts Audubon Society sanctuary in addition to Poor Meadow Brook.
  The Petitioners also noted that the Brockton’s Comprehensive Water Management Plan was submitted in 2007 and the Department still had not completed its review.
   
I acknowledge the concerns of the Petitioners as to the impacts related to withdrawals in the Taunton River Basin, and that delay in resolving the appeals was the reason given by Hanson for withdrawing its application for development of the new wellfield.  While other factors contributed to the failure of the Department to resolve this matter more quickly, uncertainty as to safe yield has unquestionably stymied the Department’s ability to effectively implement the Water Management Act.  On November 28, 2012, the Executive Office of Energy and Environmental Affairs released the final framework for the SWMI. The Framework Summary itself acknowledged that “our current water allocation system needed repair because disputes between stakeholders over how MassDEP makes permit decisions allocating water under the Water Management Act have led to costly litigation, long delays, and lack of certainty in the permit process.”  Massachusetts SWMI Framework, p. 4.  The Framework, to be followed by promulgation of regulations by the Department after a review of four pilot projects, is intended to address conflicting demands for water resources, protect fish and other aquatic species habitat, and provide a reliable, scientific methodology for safe yield.  The new regulations that will govern Hanson’s withdrawals at the expiration of its 2005 permit in 2014, and also Brockton’s withdrawals, may well address the concerns underlying this lengthy dispute.  In the meantime, I recommend that the Department either finalize its review of Brockton’s Comprehensive Water Management Plan or provide some information to the parties as to its status.
  
CONCLUSION

I recommend to the Department’s Commissioner that this appeal be dismissed for mootness and that the Department finalize its review of Brockton’s Comprehensive Water Management Plan or inform the parties as to its status.  
                                                                                                 _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

� These concerns are reflected in the issues identified for adjudication in these appeals: 


  


Whether the Department determined the safe yield of the water source for the Pleasant Street permit, considered the safe yield in issuing the permit, and conditioned the permit so that the withdrawal in combination with other registered and permitted withdrawals shall not exceed the safe yield of the water source?  See 310 CMR 36.26(1)(a) and 310 CMR 36.28(1)(j).





Whether the Department considered the factors identified in M.G.L. c. 21G, s. 8 and 9, 310 CMR 36.26(1)(i) and (h) in issuing the permit for the Pleasant Street permit, including water quality, wastewater treatment capacity, groundwater recharge areas, wetland habitat, fish and wildlife?  See 310 CMR 36.26(1)(h) and (i); M.G.L. c. 21G, § 7 (8) and (9).





Has the Department taken into account, to the extent it is required to do so, streamflows in Stump Brook, Jones River, White Oak Brook, and Poor Meadow Brook and the protection of their associated wetlands? See 310 CMR 36.26(1)(b); M.G.L. c. 21G, § 7 (1) and (5). 





Does Special Condition 10, requiring a minimum water level in Monponsett Pond of 51.7 ft. and other water levels for withdrawals, allow for sufficient flows to Stump Brook?


 


In considering water quality under 310 CMR 36.26(1)(i), is the Department required to consider or to comply with state Surface Water Quality Standards at 314 CMR 4.00, the permitting regulations at 314 CMR 3.00, or Total Maximum Daily Loads developed under the state and federal Clean Water Acts? 





Does the permit contain an operational plan specifying the volume, frequency, and rate of water to be withdrawn in sufficient detail to conform to the requirements of  310 CMR 36.28(1)?








Does the permit contain a water conservation program, specifically through Special Conditions 6 and 9, which conforms to the requirements of 310 CMR 36.25 and M.G.L. c. 21G. §7(8)?  





� At the Pre-Hearing Conference, the Department reported that it had commented on the Draft Plan, and expected a response from Brockton by July 20, 2009, with a subsequent review period of 30 days followed by review in the Boston office. 


� It is possible that the Department has postponed review of Brockton’s Comprehensive Water Management Plan for any number of reasons, including the resource demands of assisting with the completion of the SWMI Framework.  While dismissal of these appeals leaves unresolved any dispute as to the precise relationship between Brockton’s and Hanson’s withdrawals, it is not unreasonable for the Petitioners to seek completion of this review or for the Department to notify the parties of its plans as to completion of this task.  





